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STHEL M. CANN and 
WILLIAM A. CANE, 
Appellees, 


INTERLOCUTO NY 
APPRAL FROM 
ve YUPERIOR COURT, 


COOK COURTY. 


242 1.A. 609 


BR. PRESIDIEG JUSTIC® BANRRS 
DELIVERED THE GPINIOGN OF THR COUNT. 


CITY OF CHICAGO, a 
Municipel Corporation ¢t ai., 
Appellants. 


This appeal is from » temporary injunction in a case 
in which there wie later an appeal from o permanent — 
In an opinion in the latter ease, Gen. Wo, 30631, filed of 
even date, the order granting the permanent inftunction is 
reversed for want of furisdiction te entertain the bill on 
which it was founded. For the some renson the order fer the 
preliminary —— mst also be reversed. Consequently 
the motion matic to dismiss the spresl which wan reserved te 
the hearing will be denied. 

REVERSED. 


Gridley and Fitch, JJ., conour,. 
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MARGARET FP. MeLAVOHLIN, 


Appellee, ! APPEAL FROM 
) CIACUIT COURT, 
" COOK COUNTY. 
KATE HAHN et al... : ) 
Appellants. 


'2421.A. 609 


WAR. PRESIDING J’STICK BARWRS 
BELIVERED THE CPINIGN OF THE COURT. 


This is partition suit im which, on « former eppeal 
presenting the sole question whether the court shovld have taxed 
plaintiff's solicitors’ fees ae a part of the coats, we held on 
the showing of the record that they should be so taxed, as the 
procesding was an “amicable” one in the sense in which thet term 
is —— by the Gupreme Court, and the couse was remanded 
with directions to include such fees as pert of the conte of 
the suit. For « full statement ef our reeseons, which we need 
not repent, we refer to our opinion filed april 3, 1925, in ense 
Bo. 29507. 

On remandment the couse wan re-referred to a master 
in chaneery to take evidence on that question, and he found that 
$6,525 was ow fair and equitable allowance to complainant fer 
her solicitors’ fees. The ceuse is again before us on appeal 
from the court's decoree confirming that finding and taxing such 
amount as costs. 

As our former decision is binding on us (Wolken v. 
Molkeu, 217 111. App. 471; Gridley vy. Wood, 200 id. 46; Unjen 
Hat. Bank of Chiengo v. Mines, 187 111. 109; Baum vs Hartmann, 
238 id. 519,) only the amount of the solicitors’ fees found by 
the decree is open to question. Appellants cleim it is 
excesnive, and appellee has filed cross errors ond contends 
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that according to the only competent evidence it should be 
greater. 

Answering a hypothetical question setting ferth the 
value of the property involved and the nature ond character of 
services rendered by complainant's counsel and the time spent 
therein, as testified to by one of them, complainant's witnesses 
valued such services st the rate of $100 per day for office work, 
and §150 per day spent in court. Computed at these rates for the 
full time claimed to have been given to the case, appellee claims 
that the master and court should have fixed the amount of 
solicitors’ fees st 968,050. Defendants’ witnesses in anewer to 
a hypothetical question, which the master correctly found did not 
inelude the time and services given to the conse, as testified te, 
found as a fair, ressonable oné usual charge for services rendered, 
from $3500 to $4500, at the sane rate per diem, except that one 
witness fixed a uniform rate of $160 per day. 

It is true that the value of such services must be detere 
mined from the evidence (Sasler v. Byers, 129 Ill. 670; Melullen 
¥._Heynelds, 209 id. 504); yet ae said in the latter ense, the 
@ourt should weigh the evidence in view of ite own kmowledge and 
experience. It does not follow, therefore, that the court must 
necessarily adept the aggregate amount fixed by any of the wit- 
nesses. From its own knowledge and expericnece it may be able to 
say that mech of the time on which the charges are estimated was 
unnecessarily given to the cave, or that the charges were out of 
proportion to the omount or questions involved or charnseter of 
the work required. Without discussing the verious and mmerous 
items of services rendered in and out of cqurt we think the evi- 
denee thereon presented mich latitude for the exercise of the 
court's independent gatguent of their value based on beth the 
evidence and its own knowledge and experience, and we cannot 
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say that it wae mot justified in confirming their value as 
fixed by the master. 
Accordingly the decree is affirmed, 
AFFIRMED. 


Gridley and Fiteh, J7., soneur. 
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FRAnXx MONTALBANO, 
Appellee, APPEAL FROM 


SUPERIOR COURT, 
Ve : 
COCK COUNTY. 
PERE MARQUETTE RAILROAD CO., 


a corporation, * 4 2 1 Ey 6 QQ. 


Appellant. 


MR. PRESIDING JUSTICE BARNES 
DELIVERED THR OPINION OF THE COURT. 


This appeal is from a judgment for plaintiff for 
$12,500 in an action of trespass on the case brought under the 
Federal Employers' Liability Act. 

Appellant contends that there was no evidence tending 
to show that defendant was guilty ef the negligence charged, 
but that it clearly shows that plaintiff's negligence was the 
sole and proximate ceuse of his injury, end that he assumed the 
risks of his employment, including the danger he encountered, 

The declaretion consists of seven counts charging 
negligence; (1) in the operation of defendant's engine; (2) in 
‘approaching the point of danger and failing to give warning of 
the approach of the engine; (3) in failing te properly instruct 
plaintiff and to warn him as to dangers attendant upen his work; 
(4) in employment of an incompetent and reckless engineer; (5) 
wilful end wanton negligence; (6) negligence of plaintiff's 
superior in ordering him to give heed and attention to an engine 
other than the one that hit him; (7) foilure to furnish any 
lookout er guerd to give warning and protection. 

We have carefully reviewed the evidence and while 
it 4e doubtful shether there woo any evidence tending *o 
establish « couse of action, it cannot be said thet there was 
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any evidence whatever having » legitimate tendency to establish 
a liability under the last five counte. At any rate, as to then, 
and the other counts, there wae a monifest preponderance of 
evidence against the verdict. 

Plaintiff was a section hand snd had been working for 
defendant four deye in its railroesd yerde at New Buffele, Michigan. 
He had been set to work with another section hand to remove from a 
track a pile of mamure which they were to carry in chevels and 
deposit on the opposite bank of ditch about 6 feet beyond the 
outeide ensterly track of the yard. In doing se they had to go 
about 80 feet and cross three or four tracks. Plaintiff woe hit 
by an engine going south westerly on seid outeide track and thrown 
inte said ditch. ile testified that he was hit just os he was about 
te cross geid track on his wey to the diteh. All other witnesses 
of the accident testified that he had crossed the track and was 
between its outer reil and the diteh when he wos hit. 

The engine had just left the round house sbout a quarter 
of a mile northeast of the place of the accident on said outer 
track and was going from three to six miles an hour, “or a little 
faster than «a man could walk," to hitch on to a freight train in 
another part of the yard. Plaintiff testified that he did tet see 
the engine before it hit him, that he wae hit on his left side, 
that there was nothing te obstruct his view of seeing an engine 
as it approached for a quarter of a mile, that he did not look in 
the direction the engine was coming, but straight ehead, and that 
there wae an engine switching en another track at hie right, 
“making e let of noise.” He said: "I didn't look as I approached 
this track to see whether there was an engine or « train or e 
Gar coming slong becouse I was paying attention to my work that 
I would not stumble over the track." He claimed that hie foreman 
was about 10 or 15 feet away from him watching him and that the 
latter had told him three times when engines were passing to 
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look out but didn't tell him at the time he was hit. Plaintirr 
was not corroborated in these matters, ond was contradicted by 
said foreman and the testimony of others in a position for 
observation. 

The conductor of the trein, who stood near the place 
of the accident and was waiting fer the approaching engine, 
stated that plaintiff was between the ditch and the rail when 
he was hit. The engineer, whe was on tho right or westerly 
side of the engine, seid that when the engine was about 95 feet 
from piaintiff he was crossing ite track and had cressed the 
last rail when the engine obstructed further view of him. A 
brakeman, who stood on the footboard on the right side of the 
pilot of the engine, and therefore quite close at the time of 
the accident, said pleintiff head crossed both rails and stopped 
at the edge of the ditch where he emptied his shovel, stepped 
for a moment, turned and made a step into the engine end was 
struck by the pilet beam, and that when he dumped his shevel 
and stood there he was clear ef the engine. He inferred that 
Plaintiff knew of the engine's approach, ss he appeared to look 
toward it ac he crossed the track, and there was nothing te ob- 
struct his seeing it. Hoth he and the engineer testified thet the 
bell was ringing, 26 wos uoual when leaving the roundhouse. 

Several witnesses testified to the effect that there was 
no other engine in the vicinity at the time of the accident; that 
the day was clear and thet there wan no obstruction te seeing an 
engine approeching from either direction for several hundred feet. 

Plaintiff's charge ef defendant's negligence reste 
@ainly upon an alleged failure to warn him cither before or at 
the time of the accident, and = custom so to do, and on the 
Claim that he was lulled into a sense of security by having 
been previously watched ond worned by the escistant foreman whe 
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took him and his companion te their place of work and gave them 
inetructions hew to perform it. There was no competent preef of 
such a custom, or on which to predicate « duty to warn, and 
insufficient evidenee for his reliance on receiving o watning 
from his foreman. 

thile plaintiff ecleimed that seid essictent foreman 
wae near by and had warned him while working there of approaching 
engines, tie latter expressly denied staying with him and giving 
warnings, and the great weight of the evidence, including that of 
seid foreman, is to the effect that plaintiff and his companion 
were working alone, end that the foreman, after giving them 
instructions, joined and supervised e gang of men repeiring tracks 
some 50 or 6O feet away from where plaintiff and his companéon 
were working. 

The work in vhich he wae empldyed ot the time of the 
accident and for an hour or #0 before, as shove dewcribed, wae so 
simple as to require mo direction or warning of fdenger from passing 
engines to one of ordinary, er even # low order of intelligence. 
The only danger spparent in ouch ae situation wes that of being hit 
by a paseine engine when crossing the track. He couldreadily see 
one approaching meny hundred fect away on any one of the three or 
four tracks, es shown by the testimony of witnesses, including 
plaintiff himself, ond photogrephs of the scone. In this connection 
his counsel ¢well on his youth and inexperience and the fact that 
he underetood the Italian language only and received ne specific 
inotructions from his superior. He wee old enough, %5 years old, 


and had been working in the yerds four days, long enough for one 
of ordinary intelligenes, with which he was presumed to be endowed, 


to note the obvious and visible dangers from passing engines. As 
to any necesoity of upecific instructions to avoid an obvious 
danger, hic own instincts would suggest locking before crossing 
a track to see whether any engine or car wee coming thereon, 
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especially in a yard where engines are frequently passing and 
switching cers. That the slightest turn of the head or eye 
would have disclosed whether one was near, does not require 
Giesoussion. One who attempts to cross « track under such cire 
cumstances without looking or heeding the danger of being run 
down by an appresching engine, met in most instances attribute 
any injury therefrom to his own negligence. 

The real question here, however, is whether there was 
proof of any negligence on the part of defendant. Under the 
facts and circumstances of the case there wos mo reom for the 


stiff ef such danger. If the feilure te give such warning devolved 
upon those on the engine it is answered by positive and preponderst~ 
ing evidence that such # warning was given by the ringing of the 
engine bell. But even if it had not been rung and defendant was 
confused by the sound of another nearby engine, (as te which, too, 
the preponderance of evidence was against him) yet under like cir- 
cumstances it wae seid in the case of Aorkfets vy. Humphreys, 145 
U. S&S. 418, negligence cannot be attributed to the parties in con- 
trol of the train or the management of the yard. It wos there 
said that “they were not bound to ansume thet any employe, fomiliar 
with the manner of doing business, would be wholly indifferent to 
the going and coming of the cars. * * * The person in direct 
charge had a right to act on the belief that the various employes 
in the yard, familier with the continuous recurring movement of 
the cars, would take reesonable precaution ageinet their approsch." 
The general recognition of this case as authority on the measure 
of a railroad's duty to warn en employe under like or similar 
situations, is shown by the numerous decisions citing it, reported 
in 16 Rese’s Hotes on U. S. Reporte 69, and vol. 3 of the Supplement 
thereto, 251. 

"Again 4t was seid in Maller y. Canadian Northern Ky. 
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Go+, 261 Fed. 664, 669, where it was held that even though the 
engineer saw plaintiff walking on the track in front of the 

engine he was net required to step the engine or otherwise act 

to prevent pleintiff's injury, unlees, before the secident and 

in time to have prevented it, a man of average prudence in his 
situation would heve discevered thet the plaintiff wos in imminent 
danger of injury. But said the court: “Such a man would have 
presumed and would have been warranted in presuming that the 
plaintiff would step off the treck when the engine came near him 
and before it could touch him, and in thet belief he would have 
been guilty of no negligence in failing to act te prevent the 
injury which would have been contrary to ol) revsonable expectation 
on his pert." im Bartlett v. Yabash 8. 3. Go., 226 Ill. 163, 166, 





there was a similar holding to the cffect that the engineer under 
the circumstances of that case hed the right te sssume at the time 
that the injured party would act as a reasonably prudent man and 
leave the track to avoid being run over by the moving train. In 
Hines vy. Pershin, 215 Pac. 59%, where an action wae brought te ree 
cover damages for the death of a yard janitor in the switch yards 
of the railroad company while performing his duties, the court, 
answering the question whether it was the duty of the railroad 
Companies to keep a lookeut for and give werning to employes in 
the yards, after quoting from numerous text books ond onses, cited 
the language of the court im the _Aerkfetz case, supra, to the effect 
that no duty rests upon a railway company to place an employe on 
the lockout to warn other employes in the yards of approaching 
danger, and no duty to give werning to such employes as to the 
movements of its engines and trains in seid yards. Like rulings 
were made in C. & HN. W. Rye Co. ve. Kane, 50 I11. App. 100; Rigeie 
Vs Hs Yo Me He & He Re CO., 189 Mans. 568; Curtis y. Erie Ne Coe, 
267 Penn. 227; Gdebattone y. GC. G. W. Sy. Co., 178 HN. ¥- 890 


(Minn.); Gimnochio v. I+ C. Ne No Co., 154 2. We 129. 





- 


edt caver? move sods dled gow t2 a700I9, gO —PD® dot 409 ak 
att Yo saott sk aot! oft no grbtiew Yiinteta wae ceemtyne ae 
ton sotwimtte to onggne off gate of boxtepes tan sew ad omdgae 
hon txobinea ett ereted .weolew ayuuheh oD atehe le sone Mh 
etd at sonvhiny egeteve te mama ti hagamrong ona Of mabe ak 
frondwms oh way Wikhwdale sly Pode howevesets.omal alae nokta 
avert blivew nam a2 dost”. vemos ent. bier oof. .Wat at ke pene ; 
aid Tsot aman otkgee of mente aoent oc? The gate Aivew Teeasede 
evar Bison af Yokked Jactt mk bow watt cowed Aivem ek wowed chm 
edt dmovecg et #00 of gakito® mk eoneghigen on to wdimgimmed 
mottatpegxe okstaxoeo tha ob wueadmes noes ‘evadt Dimon “t: ie 7 
ot adil ht one pes eet tae ti mare ad “dig abd ep 
sebmy Team tga ast dade foarte ou⸗ of qnthtod —— , 
ontt oft te Semone o⸗ $eigte sit bask saan tant to eoonate — a 
te sas Frsbare elaneesen an doe Shun aay btu wm te mae 
mI «mbes, detr omu ode i vn am Saket Aleve of Zoast = 
i worse sam moltos fea oremilw ee? oat aus KLGRGOE aM 
— Modine ad? xb tetdnet, bray, a 0 yeah edit tat 9 i = 
of twee ‘aad? aekiad wkd _atkerro bse dtm vn⸗ gan⸗ se Od be ny 
oꝛt tan adit Xo wud et cow 2h undeodw moktnomp oa necks 
ak seyolqme @9 aakny ortn day YOY JuekooL 2 qoed of vednegn | ie 
bat ioe — bes shoot 2xet eugreamn mos? mnatoup ‘Betts. s — 


sootte — Alegaqan —— 

Dee He sont OF prer rreer ae 
“weltosorge 10 ghsay st a2 anyoigne vedio muy of # — 9— 
— om bas 4x2 | 


Ry! an Fy 






































me ome Perr tt oe 
008 .¥ 4H are i St eae 18. am “a 
: SORE nO oh OBL pe OD eh ————— 1k 





aye 








oJe 


In the Ciebattone cause it wan said thet the yard 
employe, whe wan killed, knew or was bound to know thot cars were 
constantly being moved in the ordinary operetion ef the yard and 
was required te look out for himself under the ciroumstanece shown 
in evidence. Referring te the doctrine, in the Ginnochie case, 
the court said thet by entering inte such employment the section 
hend undertakes to leok cut for his own sefety, ond the reilrenad 
assumes mo obligation te warn him of epproeching trains, or othere 
wine look owt for hin wellebeing, except it be in circumstances 
where he is actually seen to be in peril and oblivious of threaten- 
ing danger. Im another case it was said; “The track itself, as 
it seems necessary to iterate ond reiterate, is itself a warning. 
It is a place of danger. It can never be assumed thet care are 
not approaching on a track, or that there is no danger therefrom.” 
(Zhliott v. C. M. &@ St. P. Rye “a., 150 U. G. 245, 248.) 

The foreman who cent the assistant foreman te put 
plaintiff and hie companion at work, « and who had been dise 
charged by defendant ~ tevtified thet he directed the assistent 
foreman to “watch these fellows here and the workers near there.” 
While the assistant foreman denied that he was instructed to Leok 
out specifically for these men tut merely to look out fer the 
trains where he was working with « gang of 7 or 8 men at a 
different point in the yards, with whom these two section hands 
were working for awhile, yet if such directions were given that 
fact would not constitute proof of « custom in the yards to es- 
tablish a lockeut for two men deing that kind of work end warn 
them of obvious dengers, There was no evidence thet tended te 
prove s custom of that kind. ‘The assistant euperintendent and 
others testified there wee no such custom in that yard or generally, 
but thet the men hed to take care of themselves. 

It is recognised that there sare exceptions to this 
general rule, as when an employe in the actual performance of 
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his work is compelled to assume a position in which he cannot 
protest himself from dangers incident to the movement of trains, 
and when the neture of the work is such thet a custom hae arisen, 
er a prastiosl way has beer found to give warning. (Pennsylvania 
Re Re So. ve Burgeson, 296 Fed. S11.) But the evidence does not 
establiahn any such exceptiona in the csse st bar. The work was 
not of such a character thet the employe would have any difficulty 
while performing the same of seeing approaching engines or cars 
when he was obliged to cross the tracks. 

In Gurtis ye Jirde 2. Go., 267 Penn. 227, the ciroume 
stances were mich like those «t bar. The decedent had an une 
obstructed view of the approach of the engine fer at least 150 
feet. Ho warning wae given by those on the engine or in any other 
manner. The foreman who ordinarily gave notice of approaching 
engines wos not present and such a preceoution was omitted on that 
particular occasion. But the court said; “The evidence in 
reference to this mode of calling attention of workmen te danger 
is insufficiont to establish « custom te provide protection for 
employes by furnishing a lockout for traine using the tracks of 
the switching yard." 

But it is a case where plaintiff mist be held to have 
asswaed the risk ef such danger. It wee held in Chicago & Bastern 
Tilineis BR. Re Co. vy. Heorey, 203 111. 492, 497, that an employe 
ef sufficient age and expericnee is chargeable with knowledge of 
the ordinary conditions under which the business is conducted and 
ite ordinary riske ond hazerds, and will be presumed te have notice 
ef them and te have assumed all such risks and hazards whieh to « 
person of hie experience and understanding are or ought te be 
patent and obvious. There was the some ruling in C. & A. Rye Coe 
v. Bell, 209 Ill. 26, 31, where the court seid: “One who attempts 
te do work which exposes him to obvious ond knowr dongers assumes 
the risk. * * * If the servant is ignorant ond inexperienced, 
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it is a duty to warn him of dangers not obvious to one without 
experience, but there is no duty to notify or inetruct him as 
te dangers which are open and apparent to every person." and 
again it was said in Burke v. T. FP. & W. Hy. Co., 268 I11. 614, 
622; “If the dungerous condition is obvieus: to persons of 
ordinary intelligence the servant will be held to have had 
knowledge of it and to heave assumed the risk arising therefrom.* 

It is hardly necessary to cite further euthorities on 
these propositions or upon the propesition that an assumption of 
risk may constitute a complete bar to an action under the 
Vederal Smplioyers’ Liability Act. 

¥Yrom the facts and evidence stated and the euthorities 
cited we think there can be no quewtion that plaintiff failed to 
establish a duty on the part of defendant to warn him of a danger 
that wae obvious, or any custom to give such warning, or any fact 
that brought defendant within the exceptions to the rule requiring 
him te leok eut for himself under such circumetanees. The veicht 
ef the evidence clearly indicates that the proximate cause of the 
injury was not defendant's negligence but plaintiff's, and thet 
they were incident to his empleyment and tict he asesumed the risk 
thereof, While, as before stated, the evidence tending te extab- 
lish « cause of action is so meagre os to render it doubtful 
whether the court should not have directed a verdict on defendent's 
motion, yet such little evidence as there was requires thet on a 
reversal of the fudgment the couse should be remanded. 

REVERSED AND REMANDED. 


Gridley and Fitch, JJ., concur. 
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BARNEY J. ROGGEMNBUCK, ) 
Appellee, ) APPEAL FROM 
| MUNICIPAL COURT 
Ve 
) OF CHICAGO. 
A. JULIUS BREHAUS, | S> > A a f{ @ 
Appellant. oA 2 Dee 609 


MR. PRESIDING JUSTICE BARNES 
DELIVERED THE OPINION OF THE COURT. 


By written contract exeauted October 11, 1920, plaintiff 
agreed to buy, and defendant to sell, a certain lot for the price 
of $890, on which §69 wan paid «at the time of the execution of the 
contract, and the rewainder wae to be paid in monthly installments 
ef $12, including interest, beginning “November 11, 1920, until 
October 11, 1925, when any unpaid balance become due and payable, 
and pleintiff was to pay all taxes and special assesements. The 
contract provides that in case of failure to make such payments, 
or any part thereof, it shall, sot the option of defendant, be 
forfeited and determined, and plaintiff shell forfeit all paymento 
made by him on the contract, and they shall be retained by defende 
ant in full satisfaction and liquidation of 511 damages, ond time 
of payment shall be of the essence of the contract. 

Payments were made trregulerly for two years, none for 
the exact amount called for by the contract. Up to October 51, 
1922, there had been fifteen payments ageregating $241 in eddition 
to the 889, and $135.22 for general taxes for the year 1921, 913.69 
for general taxes for the year 1922, and payments of a special 
assessment of $32.98 on November 28, 1922, and another assessment 
of $100.74 on Yecember 6, 1922. 

It does not appear that anything further was done by 
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either party until October, 1924, when without giving any notice 
of forfeiture or of the termination of the contract, defendant 
sold and deeded the lot to another party. In that month plaintiff 
went to defendant's agent ond said he wanted to pay what was due. 
The agent said it was too late, that he was in default, and the 
property had been sold. Plaintiff said he understood he had up to 
Gcteber 11, 1925, to pay the balance. The agent sedd “that he had 
received notices of the sale," tut no adequate proof that they were 
sent or received was presented. 

Pisintiff's otatement of claim wad construed by the court 
and parties as secking the alternative relief of domages for breach 
of the contract or of the return of what plaintiff had paid, with 
interest, and thereupon defendant's —* neked that plaintiff 
be required to elect between the two theories of relief. The court 
required him to do so and he chose the latter altermative. There- 
upon the court found and enueaned Plaintiff's damages at $558.16 
on that basis, which, accerding to the evidence, is the smount of 
his ssid payments with interest. 

This state of facts presents primerily the question 
whether plaintiff's contract was in force when the let wae solid 
to another. 

While time was made of the essence of the contract, yet 
it may be waived either by mtual consent or conduct of the pare 
ties, or by the conduct of the party in whose faver and for whose 
benefit such stipulation was made. (Jatson vy. White, 152 111. 

364, 372, and cases cited.) while in the case at ber plaintiff 
did not comply with the provisions of the contract either as te 

the time or amounts required to be paid, yet defendent accepted the 
payments without pretest, so far as the record discloses, or 
notification of any kind, and without imposing eny condition as 
to future observance of the terms of the contract. “ven after 


plaintiff's failure to make any payments for nearly a year efter 
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paying the last assesament in December, 1922, and his failure 

at the time of the sale to pay the installments for special 
assessments due in 1923, defendant served no notice of any kind 
upon him befere seliing the property to enother, as good feith 
and fair dealing required him to do, but stood in the povition of 
treating the contract at subsisting, ond lesding plaintiff to hee 
lieve it was. It was held in Watson v. Shite, supra, that where 
such a provision in the contract was by waiver thus temporarily 
eliminated therefrom a vender could not, after showing the pur- 
chaser such great indulgence, euddenly insist upon a forfeiture. 

But at no time did defendant in the cause at bar declare 
a forfeiture or give notice of the termination of the contract. 

The cases are numerous to the effect that so long as a party fails 

te claim a forfeiture it will be regarded ne « waiver of the right, 
and until it ies deolared the contract will be deemed mtually bind- 
ing on the parties. (Heald y. Yright. 75 TAL. 173 er v. Mecker, 
86 Ill. 472; Thayer v. Star Milling Co., 105 111. 472.) ‘The cone 
tract did not by its terme terminate ipso fecte by plaintiff's de- 
fault. The cases cited by appeliant are mostly cases where the time 
allowed for payment hed expired and may readily be distinguished from 
the facts in this case as they were in the case of Threlkeld v. 
Inglett, 289 111. 90. 

We need not consider whether plaintiff, being first in de- 
feult, though waived, could recover on the theory of defendant's 
breach of the contract. In view of the election made the question is 
not before us, and appellant in requiring that election is in no posi- 
tion to present any other issue here then whether there could be a 
recovery on the ground of plaintiff's rescission of the contract. 

Defendant was in no position, under the facts and 
Circumstances stated, to declare o forfeiture without first 





weettet ot bie .S8CL .tedeont at trommencad teed odte aateee ‘ 
Latovge 50% etmonginguns on? Yue of show ont Yeomht ind do 

ball yan to oohien on bowie éuahaeted .BROL avd ond abana saan 
ASio% dowy ve ,veMlonr ot yoreqen at gAnLene enon’ eke meq 
to moithuog att at boote dud .oh of sid borkupet gahige® That bate 
«od of Yihowtala yabback baa ,zabtotedyn aaitoenemen ecit pebsacat ) 
otede dud? , ogee oF 208 ov monte’ ok Bkot eae $i) bone dE oweRE 
thisetegues autt tovlew yl ane Joe testes an? mk soketreng «dome 


ty os aniwode tetts team biwoo nehroy @ moronett beromtatte ce 


sorte? a moqw totam viawhhee ,oonmykebet Yuory Mowe tomato 
guatook xed da ven ots mh tembwoted bed embt len da dete lo ae 
alte? vireq 9 uo peel og fait Sotho edt at awotomem ton aonae et 
weight od? Lo evbew © oe bedhaget of hte #2 ormaeTeOT a mtete OF 
— tartan domed ad LLiw teotttunn ade beratosd ak 98 kava da⸗ ie 
esc cote 20 AAT Oia Baa ‘ome 
etiaw ott (68% .LkE ROL gue | ‘roves M ie 
sob a Y3tinialg yt gtent aack -nieinaaiaaian 
emi? ey statw 2908s — ——— hed ko weuso an? — 
A⸗ to oes ont at oven yode eo ——— 
ll 08 At RMR ygtekaet 
+ob ak Perks gnied ,Viaintely reilitede cette tom boom wR oe hk 
a'dnabreies te yrowds weit wo TerMD et hives (Sorkew Hgwee (ame? 
hang on wh af wottoets fodt aekusepow wh snattenee bre ay osotod gon 








2 od Bivso wrest cecttesie mvt ered enowk coise yan tromemy of Nake i” 


Somer ed Yo rotnetskon oIrAirkely Re bavery ele aw yUOvOoeT 
Paves Froth tw —* ———— 


ies Hite ees A ae eae sorta u% oe 





Ce ey ae Pa ae | ene a oe ae ee ee ee ae ae ee Ne Tea —* Sit yaad Wee ce 


o4e 


giving some netice of his intention se to do. He treated the 
contract as subsisting up to the time of his selling the property 
to another, ond then put it out of plaintiff's power to carry 
out his part of the contract. Plaintiff was then entitled te 
rescind, (13 C. J. p- 614; Sheffner v. Killian, 7 Ill. App. 
620; Herth v. Mallory, 94 Mo. 305.) It is true plaintiff did 
not expressly rescind before bringing the suit. But the bringing 
of the suit was of itself notice of rescission, and the notice 
was timely es defendent's statue remained unchanged up to the 
time plaintiff's right to rescind acerued. (Brown v. Sear 

131 Wis. 109.) On rescission pleintiff could recover on a 
quantum meruit. (Shaffner v. Killien, supra; Cutter vy. Powell, 
2 Smith's Lead. Cas. 9 Am. Bd. po. 1212.) As a general rule oa 
rescission demands a atatus que of the parties. (135 C. J. P. 
619; “Contracts,” sec. 678.) And that was the effect of the 


sudgment. 
APPIRMED. 


Gridley and Fiteh, JJ., concur, 





add batace? ol .eh of oa nattantak ote Yo option sme gatyta i 
eireqer, wat aaddice atd to omit of od ae gakta sedan ae traxtmog 
‘erm of towed 6 TRitmtedg te tue 22 ¢uq. made ba yxedtone ot 
of haktitae aod! ose Yiitmsadd .dvemtaon edd to. stag etd.twe 
gah, £LE YT pe fag ig nes w@ ob 2 G4). -bmboaes 
bah Tittetele owed of +2 (806 - al 60 ,emott . ph 4088 
vikeate! edt tof . ties edt yainaisd oxeted nazoaon visaonqne tom 
ankton edt tie .molsekoags Ye oodven ties! to ew time edt Yo 
(983 of qu hegaadony heatamer autaga. ** — 408 
X 038) .-deurieoe katona, at. we , * 

& m0 seveoe7 bien Vessels 
_@ oheet — mA “(sass of 9 bE oth £ asecabank eer 
+E 1b 60 GL) .eoktneg on? 20 gam suede, © wbmamed —** 
elt Yo Paw tte ot saw, tome. bias, (2898, neee 











at 














Fite) ch ae! a ein aes “Aaa Re a RR Pa we Soret 
ila eeRwuReh ke MUO oer oe Seed repre inet baal nie eetlhll 
% we — 4 — J ui ie ones ao a Sapte? : — sack aR wane? ahs: 
SAG EC OR lle ou re 

ae tage ear subt. saagiend® 4 SR eeiedie. see ae: head ob 
—— bk gale ae og Ya B Laie ienea geet 
Ai ee Babee ARE a RGR Bow ER) pal ee Bee wee 


* 
x Pe 


if Rhea wags ues we eens See ah — DDD i wala ue 


iil mia Re Hg le Gea Sn i a Be he ea aha ae Pie oe we 8 
— hae? age adhe eee Bagh? 


eye ie ORR Reade HR Rh ea 


253 - 30514 eo fs 


— — — os ‘ ; 
WORAISe TARD bi Mie * 
@ corporation, APPEAL “SCuat 


) 
) 

Appellant, gant 
5 or. CHICAGG,. 
) 


ASIDING JUSTICE BANNERS / 
anus THE OPINION * —— 


Plaintiff opens from a judgment against him in @ suit 
to recover $313.01, and interawt;. -far..caal..soke~ and deliverea to 
defendant at 6729 Chappell averme, Chicago. 


Ve 
B. Ae ® 





Plaintiff hed in his employ ae salesman one Timothy ¢. 
Charles, who in the first part of June, 1922, called on defendant 
at his office end solicited an order for the coal un question. 
Defendant gave him the order, and claims that he did not know at 
the time that Charles was selling coal for “other people.” The 
order was turned in to plaintiff, directing the delivery of the 
coal to defendent at said place on Chappell avenue, and the charge 
therefor to defendant at hie office on Bteny Island sverme, where 
defendant conducts a general renting agency. The order bears date 
June lst, and the bill was made payable the 10th of the following 
‘pani. A day or two after the order the coal was delivered at 
anid mumber on Chappell avemme, to the janitor of ssid milding, 
who signed the receipt tickets therefor, which were returned to 
plaintiff. Plaintiff wes uneble to prove the mailing of invoices 
therefor as his beokkeeper who kept the books and attended thereto 
was dead. It wae plaintiff's custom, however, to send out invoice 
bills te ite numerous customers ot the beginning of each month, 
and there was proof that the came custom was observed ot the first 
ef July, 1922. The janitor testified te the actual delivery of 
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the coal about June @nd or Srd, and thet when it was delivered 
one of defendant's two brothers wee there. Defendant ndmitted 
having went over one of his brothers to see about the deliveries 
at that time, which were made in pleintiff's wagons marked with 
ite name. The janitor of the building was employed and paid by 
defendant for his services thereat. He testified that a day or 
two after the deliveries he tock the delivery slips to defendant's 
office and delivered them to another of defendant's brothers, alse 
engaged with defendant «t his said office. He denied that the 
slips were left with him. while the jenitor insisted that they 
were, it can hardly be doubted that he left them with some one of 
defendant's agents if not the brother referred to. 

Charles had previously been in the coal business but had 
been cut of it for a year or two ond had gone into bankruptey. 
Defendant claimed thst he did not mow Charles was the agent of 
plaintiff when he gave him the order, or thet Charles had gone 
inte bankruptcy. His course of dealing vith Charles, however, was 
herdly such os would be expected of a business men. Charles ree 
quested a check on accoount, *if you don't mind,® and after sende 
ing his brother over to see if the eoal had been delivered he gave 
him a cheek on account for $30, and afterwards, between July ist 
end July 12th, paid him for the cosl in checks of $25 to $460 in 
amount, and some cyeh, witheut receiving any statements whatever 
from Charles. He claims not to have received a atatement from 
defendant until "around the middle of July," right after he gave 
his last check to Charles. He testified thet he hended it to 
Cherles and that the latter replied, “they should not have sent 
you that." But he said nothing to Cherles, who hed no suthority 
to collect, ebout paying back the money. He even denied heaving 
hired the janitor or ever having seen him, although the janitor 
went to his office monthly to receive the pay for hie services. 
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He did not know how mich coal wae delivered, and makes no exe 
planation why he should have paid for the seme without requiring 
the delivery slips or statements of the bill. 

It appears that defendant is engaged in the real estate 
renting ond sale business, and in that capacity had charge of the 
building in question. The faniter was his agent for receiving 
the coal and delivery slips, and his brothers had deske at his 
office where they acted as his agente in the conduct of such 
business. In general, notice to the agent as to the transaction 
in which he is engaged is notice te the principal. (Hash v. 
Classen, 165 121. 409.) After a review of the evidenee we think 
it is manifest that defendant was not without knowledge of facts 
and circumstences which would put a rensonably prudent person on — 
inquiry that he wae dealing with an agent, and that the evidence 
supports plaintiff's right to a recovery for the price of the 
conl, nemely, $213.02, with interest thereon at the rate of 5 
per cent from July 10, 1922, amounting te $357.34, for which 
sum judgment will be entered here, the case having been tried 
without a fury. 


REVERSED WITH FINDINGS OF FACT AND 
JUDGMENT HEHE FOR $557.54. 


Gridley and Fitch, JJ., concur, 
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FINDINGS OF FACT. 


We find that the contract for the coal in qestion 
was mede between the parties hereto through an agent of 
aprellant, and that the defendant hod imewledge of said ageney 
or of facts and circumstances which gave him notice thereof. 
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STANLEY STYLINGEL, — 
Appellee, 
APPEAL FROM SUPERIOR OovaT 
v8, 


ALEXANDER TOWY et al. 
On Appeal of Alexander Towy, 
Appellant. 


OF COOK COTRTY, 


2421.A.610 


MA, PRESIDING JUSTICE BARRES 
DELIVERED THE OPINION OF THY Comirt, 


Plaintiff wae riding as a guest in the automobile of 
defendant as it was being driven by the latter easterly on Division 
street and into its intersection with Cleaver atreet, running north 
and south, where it cane in collision with a cab of the Diamend Cab 
Company. The iatter was made defendant with appellant in thie suit 
for damages, At the close of the evidence the auit wae dismissed as 
to the company. The jury returned a verdict against defendant Tovy 
for 35,000, A rewittitur of $2,600 wae entered, and from a judg 
ment for $3,000 defendant Towy appeals. 

On review ef the evidence we feel that it is hardly 
necessary to discuss whether it supports the count of the declara- 
tion charging negligent operation of the car by defendant, That 
point is hardly open to question. 

Appellant's mabn contention is that plaintiff failed 
to establish affirmatively hia freedom from contributory negligence. 
The only witnesses testifying te the accident were plaintiff, dee 
fendant, and the driver of the cab. As in not unusual, there is 
contlict in the evidence as to just what transpired in the brief 
interval of a fer seconds that intervened after both cars came inte 
the intersection and before they collided. 


Tre accident cceurred on a clesr evering at 8:50, July 


8. Eaeh driver had an unobstructed viaion of the other's car as 
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they approached one another. Plaintiff was sitting beelde defend. 
ant whe operated the ear, driving 1t east on the south car track 
on Division street, and the eab was being driven west on the north 
track, The evidence tended to show that just before reaching 
Cleaver street, on which defendant intended to drive north, he 
turned over onto the north track or along beside it and turned 
Close to the curb at the northwest corner, and was five or six feet 
in the intersection when he “straightened out his car* on the 
nerth track, aid euddenly veered southward. hut just before he 
veered the driver of the cab, who was crossing the intersection 

on the north track, neaing defendant turn thereon, turned his car 
southward on Division street to aveid defendant's car, but by 
Feason of defendant's sudden turm ran inte the left side of hie car, 

It ie contended that plaintiff did not exercise ordinary 
care in not warning defendant until just berore the impact, when the 
collision was imminent. Whether or not it vas negligence by defendan 
to turn toward the northwest corner of the intersection when he 
aid the evidence tends atrongly to show that kad he continued fore 
ward after making such turn end not huve euddenly changed his 
course the collision would not have occurred. This sudden change 
of direction, which was the real proximate cause of the collision 
and injury, could net have been anticipated by plaintiff, end the 
collision followed ao quickly upon it ae to furnish no opportunity 
for a timely warning by plaintiff before it occurred, 

We cannot say that the verdict, so far as defendant's 
liability or plaintiff's axercice of care for his om nafety is 
concerned, was manifestly agsinst the weight of the evidence, It 
does not present a case whore the guest had timely notice or 
opportunity to control or influence the situation for safety after 
damger became apparent. We need not, therefore, discuss that would 


have been his duty under different cireumetances, 
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Alleged errors a6 to inetructions are not argued, ané 
if any, they are waived, 

It is sleo urged that softer the Dinmend Cab Company 
was dismissed out of the case there was no amendment of the decle- 
ration. None was necessary so far a6 appellant is concerned, It 
was a tort setion in which either or both defendants might have 
been found guilty. The fact that the amen‘ment was net made ie not 
one which affected the appellant or ene of which he ean complain, 
(Righmend v. Marseilies, 190 111. App. 227). Accordingly the 

judgment will be affirmed. 
A¥FIRKED, 


G@radley and Fiteh, JJ., concur, 
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WILLIAK ¥, EXLLEY, 
Appellant, 


} APPTAL FROM SUPERIOR couRT 
va. ) 


OF GOOK COUNTY, 


2421.A.610 


BEAVER SLECTRIC CORSTRICTION 
cO,., a Corporation, 
Appellee, 


BR. PARSIDOING JUSTICR BARNES 
DELIVERED THE OPINION OF THE COURT, 


This 1s @ seecalled subrogation suit brought under 
the first clause of section 29 of the Workmen's Compensation Act 
for the alleged wrongful death of appellant's employe, Abraham 
Gamer, to whos estate an avard of $4,000 against plaintisr wan 
made by an arbitrator Hareh 15, 1918, and affirwed by the Indus- 
trial Commission December 1, 1918. All three parties were bound 
by said Act. 

On a prior appeal from a judgment in plaintiff's 
faver for the same amount we reversed the anse May 31, 1923, for 
failure to prove certain essentiakh elements of the cause of action, 
and remanded the cause fer a new trial, After ite remarndment dee 
fendant filed a special plea of the Statute of Limitations, te 
which plaintiff riled a replication, At the close of plaintiff's 
evidence, and agaim after all the evidence was heard, defendant 
moved for an instructed verdict in ite faver., The motions were 
denied. A verdict for $4,000 was again rendered for plaintiff, but 
was vacated on defendant's motion for a new trial based upon the 
apecial plea to the effeet that the suit had not been semmenced 
within one year from the death of plaintifys's employe, and the 
failure of the declaration or amended deoloration to state a cause 


ef action in not stating facts showing the suit was commenced 
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within that period. Plaintiff then orally demurred to the sneetal 
Plea, The demurrer was over-ruled and plaintiff elected te stand 
by the same, Thereupon a judgment was rendered against him in bar 
of the action, from which he appeals. 

The declaration alleges that the accident and death 
resulting therefrom occurred November 21, 1917. The reeord shows 
that it was filed ani the auit commenced January 25, 1919, more 
than fourteen months later. On this state of the record there ean 
be no question under the ruling of the Supreme Court in Sghlitg 
Brewing Co. v. Chigago Huilweys Co., 307 111. 322, that the action 
was barred by the Statute of Limitations, It was there said that 
the right of the employer to sue is not a new cause of action 
ereated by said section but is the employee's right of action taken 
from him and transferred to the omployer, which, in the event of 
the former's death, must be commenced within one year thereafter. 
It also held that the employer could not commence suit to enforce 
his right of action until the damages he had sustained have been 
fixed and determined, referring to its previous rulings to the same 
effect in the cases of Frie Ve City B Zo., 280 Ill. 76, 
and Genes v. Fisher, 286 id. 606. 

Appellant concedes that if the above decisions are to 
be followed he hase no right of action and the demurrer was properly 
over-ruled, and evinces a purpose to ask, if necessary, a recone 
sideration of these decisions, Of course, it is incumbent upon 
us to follow thes, and applying them to the facte here requires 
we to hold that the demurrer was properly over-ruled. 

The compensation not having been determined and fixed 
until after the expiration of the year within which the action 
could be brought, appellant lays emphasio upon the injustice of the 
situation, This phase of the law was adverted to by the court in 


the Seblits case, supra, saying that if its conetrvuetion given te 





bg a 9 ae, 
faioewe eff oF borwned yifete neds ThivateiX .beixog sad * ny 


baste of Jotoele Vhllatelé Soe bedvtexeve saw tanTtameh oe * — 
tad at uid — herebues caw Jaemyhet * eer ek ad a 





Ajaeh baa taghlese oA? tadt osqetia ned ave eel 3 
avods Brosex est .°LGL , 48. todmevoll beriiene 1 norte tend % 
oom ,@iek 62 yume’ beowoimon thes ond hae heat saw $2 sans | 
geo Oredd brooet edt to sfede altt m .xedet odaam aseszuet ads 
aisisol m2 x00 enmrqye wild Yo —— on od 
nokta off suit , S00 ELT VOR | — — — 
Jatt Klee. oted# aow #1, .waoldediatd te atenoen att yd beried saw 
Aiton io enue wen 2 tom at que ot wyelom, ois Xe tints odd 3 
neint adties to diyix a'egelana eft at — ene 














mad Yawn xno, — —J— 
eoxetas ot oie epanonos, tom — regoloun edt todd died ged 

del sti Seem tntions And at Geigieil wilt: £titie nesta 1. fate a he 
s odd oF agclint avetvexq edt of gation , benim: 
soe Act CHR, oS AY, mats .¥ dodota to nonne ode — 

‘Walia O08 oh t O88 aos. anu. an 

oo Ame — ernie ons th Sod sedennen tne cc· a · bene wale 
Ciieqong aay TeXKEMDd Odd dow aides To Myst om mad ot hemelto® of — 
mAenet a ,CiRsdENEn Th ,ate OF neo & eeanten han, cbasierensee iM 
nogu Inadewont oi 22 .eerwno, 20 .anaterewh, anedt, Yo agktexahte 
aaxiapor eset atont oils 98 meds sayings baa gondd welte? of Ry 
hp iiemtere yliegotd mae eT TUMNh od Gadd bot oh ae | 
* beater seb — tom mot iasaagqaom aff vy coony enw 
sit Xo evitentad edt some wtnaiqne yak tan Storae. paca 











ah dros ost) yt of Padrevhn aey. wel edt Re ematq att, mo dauthe — a 


of asyig ao itevtdenes #22 Th dade galyen ,aceue , onep — — 


section 29, that the right of action depends on a suit being com- 
menced to enforce the right within a year after the death, may in 
some cases operate to defeat the purpose of the enactment, the 
remedy lier with the legislature. 

It is further urged that the court abused ite dise 
cretion in allowing the special plea to be filed after the cane 
Was remanded and after there had been three trials in whieh plain- 
tiff had been suecceseful. It was held in the ease of Hartray v. 
Ghiecago City iy. Go,, 290 Ili. 85, that the right of action for 
death by wrongful aets is wholly statutery, and that the provision 
in the statute ereating the right requiring the action to be brought 
within a specified time is a condition attached te the right te sue 
at all, ond that the declaration must allege or state facts showing 
that the action is brought within the time prescribed by statute. 
The declaration at bar does not state such facts, On the contrary, 
it shows that the death of the employe took pisce more than fourteen 
ponthe before it was filed, and the record shers the suit was com- 
menced on the day it was filed. Not stating » cause of action it 
could not be cured by verdict (Hartray case, supra), and would have 
been vulnerable to a motion in arrent of Judwoent whether a special 
Plea were filed or not, Under such circumstances it cannot be said 
there was an abuse of discretion, 

Whatever sympathy for appellant the facts may elicit 
we are, nevertheless, bound by the Supreme Court decisions and must 
affirm the judgment. 

AVFIRMED, 


Gridley and Fiteh, JJ., soneur. 
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PALIONIJA MITCHELL, ) 
Appellee, ) APPEAL FROM 
) 
} SUPERIOR COURT, 
COOK counry. 
CHAALES MITCHELL and 
STARLEY MITCHELL, } 2427.8. 610 
Appeliante,. 


WH. PRRSIDING JUSTICH BARNES 
DELIVERED THE GPINION OF THE COURT, 


Thies is an appenl from an order committing defendent 
Charles Mitchell to jail for contempt for failure to pay 
complainant herein §550 az oaliciters’ fees to prosecute her 
cause of action, and also requiring him to pay within ten days 
from the entry of the order 9200 for solicitors’ fees to defend 
an appeal taken by him from the final deerse granting her a 
divorce and dismissing the cross bill. We have this day filed 
an opinion in Gen. No. 30557, reversing wenid decree. That fact, 
hewever, does not effect the merite of thie appeal. 

That the court may properly enter ordere fer solicitors’ 
fees is net questioned. But the propriety of ordering the $200 
to be paid as such witnin ten duyz from the dete of the order, 
when the evidence heard on which the order was entered disclosed 
that defendant was unable to comply therewith, is questioned, as 
is also the gurisdiction of the court to commit appellant for 
contempt on evidence disclosing appellant's entire lack of ability 
to comply with the order to poy said $550. 

The order for the payment of $500 as solicitors’ fees 
and the further sum of $150 for a court reporter and interpreter 
in the trial of the cause was entered Jamary 5, 1925, on which 
$100 wae paid. Vor failure to pay the balance appellant was 
committed for contempt. ‘The hearing on the pyie wee hed March 4, 
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1925. It was answered by defendant taking the witness stand and 
testifying under oath. He was asked to state all the moneys and 
property of every description thet he then hed and he answered: 

"J havn't get nothing.” Gn further examination he testified that 
he had no real estate; that he head only $5; that he was working 
in a garage earning $25 a week; that he owned no stock or bonds 
or property of any description whatscever, This was practically 
the same teetimony given by him at the trial of the case in the 
previous Jamary. Several impertinent questions were asked on 
cross examination but nothing which would develorp his ability to 
comply with the order in any reapect. At the close of the testimony 
the court remarked; .“I don't believe one word of Mr. Mitchell's 
testimony. He is deliberately perjuring himself; that can readily 
be seen;" and thereupon witthont further testimony directed the 
order to be entered. 

The record does not dinolese any evidence whatever as to 
the ability of appellant to comply with the order to pay $550 at 
that time or at any time after it was entered, and nothing upon which 
the court could qustly reach « conclusion that he wns able to comply 
with it, or was wilfully disobeying it. No questions were ssked as 
to what he did with his $25 a week. ‘There was on order already of 
record showing thet he was required to pay $10 a week out of it 
for alimony and for the support ef hie minor child. ‘“hether he 
complied with that order or not is not shown. The court could not 
assume that he had not complied with it or arbitrarily reject the 
only evidence offered with regard to his ability to pay. Without 
further inquiry than was made of him his answer under oath was 
sufficient to purge him of contempt, en order for which coulé not 
have been entered except on proof of hie ability to pey and his 


contumacious refusal to do so. The order is reversed. 
REVERSED. 


Gridley and Fitch, JJ., concure 
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v. C, HANDLEY, *) 

Appeliant, } APPEAL PROM 

MUNICIPAL COURT 
Ve 
OF CHICAGO. 

HERMAN C. PETERS and ) 
ANNA BE. PETERS, 

Appellees. 


2421.A. 61] 


MR. PRESIDING JUSTICE BAKNES 
DELIVERED THE OPINION OF THE COURT. 


This ie an acticn on mn promiveory nete. After 
vacating a judgment by confession on an affidavit by defendants 
and a hearing on the case on its merits, the court made a finds 
ing and entered fudgment thereon egainst plaintiff, from which 
he appesis. 

’ Said affidavit wae ellewed to stend as the affidavit 
of defense. It set up es grounde for defense (1) thet the sig- 
matures of affiantsa to the judgment note and chettel mortgage 
securing the seme were obtained by fraud; (2) thet the vendors 
falsely represented the sutomebile fer which the note war given 
to be a 1925 model and te be in first-class working order, and 
(3) that the vendor warranted the our to be = 1923 model. 

The court permitted evidence bearing upen all these 
issues. ut the agreement for the purchase of the automobile 
for which tne notes were given was in writing ond signed beth 
by the vendor and by defendant, Herman C. Beters,2s purchaser. 
The writing states that the purchase wee mace, ofter careful 
inspection and demonstration, on the terms specified therein, 
and that no agreement other then therein written shell be valid. 
It contains no specific representations or warrenty, and appelle® , 


Herman C. Peters, admitted he signed the same. It is teo clear 
fer discussion that all that was said before or contemporaneously 
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with the execution ef the written instrument was merged therein 

and was not properly received in evidence as a defense to the 

note. “It is fundamental that when o contract is reduced te writing 
it is conclusively presumed that the written instrument expresses 
the entire contract between the parties and thet all prior or con- 
temporaneous negotiations in respect to the subject matter of the 
contract are excluded.” (Ford Hoter Co. vy. Osburn, 140 Ill. App. 
635, 645, and ceses there cited; Chicage Portiand Cement Co. v. 
Hofman. 168 id. 71; a tr sion Co. v. The 
Grane So., 208 111. 218.) , 

It wae also said in the last cited case, “a purchaser of 
personal property cannot recover upon the ground of freud and dew 
ceit where he sees the property before purchasing ond has an oppor- 
tunity to inspect the sume, and there is no consenlment by the 
. Seller nor any representations as to quality made by him to induce 
the purchaser to dispense with inspection.” 

There is no evidence which legitimately tends to prove 
any concealment or representation as to quality to induce defend- 
ants to dispense with inspection of the machine. In fact appellee, 
Herman C. Peters, with whom the negotiations were had, did inspect 
it, and so admits in the contract. Hence it io = clear case where 
the doctrine of savest emptor mist be held to apply. 

In view of the undisputed competent evidence, defendants’ 
liability on the note cannot be questioned and the judgment in their 
favor met be reversed. The court having erroneously vacated the 
former judgment on incompetent evidence, » fudgment will be entered 
here for the same amount, $565, with interest from the date thereof, 
at 5 per cent, amounting to $574, together with costs of this court 
and the court below. 


RRVERSED WITH FINDINGS OF FACT AND 
JUDGMENT HERE. 


Gridley snd Fitch, JJ., concur. 
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Sll + M575 
FINDINGS OF FACT. 


We find that appellee, Herman C. Peters, without any 
fraudulent inducement, signed a written instrument acknowledging 
his purchase of an automobile after careful inspection and 
demonostration, and that said contract of purchase contains no 
warranties or representations respecting the condition of the 
automobile, ond whatever representations were made were made 
preliminary to ite execution, and that voth appellees voluntarily 
and without fraudulent inducement signed the note in question in 
part payment of seid purchase. 
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FISK TIRE COMPARY, Ine., 
Appelles, 
APPEAL FROM MUNICIPAL COURT 


) 
) 
) 
va, 
| OF CHICAGO, 


2421.A.611 


On Appeal of JAKES & MeCLURS, 
Appellisnt, 


BR, PRESIDING JNSTICE BARSES 
DELIVERED THB GPIKION OF THE COUNT. 


This ia a ault breught to recover against the de- 
fendantes as copartners for merchandise sold te the J, 3. Supply 
Company, of which they are alleged to be co-parinersa, between 
January 24 and June 6, 1924, inclusive, as itemized in the state- 
ment of claim. The balanee alleged to be due September $, 1924, 
ie $843,638, Defendant James %, MeClure was the only defendant 
swarened, On a trial before the court witheut a jury a Judgment 
for said belancewme rendered againet him, 

It appears from the bili of exeeptionse that the sourt 
4i4 not regard him ae a partnergbut held him liable beeause “he was 
financing the partnership,” sn4 the evidence tented te show that 
Plaintiff "has taken HeClure as his debtor,” 

| We cannet agree with the court's conclusion of lise 
bility. The evidence clenriy shows, as the court found, that Le- 
Clure was not a partner. It deem show that he loaned the partner- 
ship money from time to time, for which the partners gave him their 
joint notes, Pisintiff began dealing with the partnership in o 
amall way in the year 1922, and in January, 1925, its manager 
induced the Supply Company to take a supply of its Line of goods. 
Re claims that at that time he was referred by defeniant Rundle, 


one of the partners, to J. 5. MeClure of the MeClure Teaming 
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Company as “a partner and the finwieial man of the J, 5, Supply 
Company,” and that MeClure told him “we will take the Visk line,“ 
and that the “sample order” was right as far an the amount was 
concerned but as to size that the "boys" would kmew better what 
they oucht te earry in atoek; that he then went back and secured 
the order from Rundle; that Rundle called MaGlure on the tele- 
phone before giving it; that he never saw or had any direet come 
munication with MeClure after that until May, 1924; that at that 
time he had a taik with Run‘le sbout adjusting the account and 
making an exchange of some old for new atock, om payment of the 
balance, and Rundle called up KeClure on the telephone about the 
matter, and he took up the telephone and told lieClure of the 
proposal, and keClure 4 gatiufactery, and that he would 
be at the office of the Supply Company the next morning with the 
check for the amount seket; that a cheek was received with the 
mame of J, 5. MeClure signed to it, and the new goods were de- 
livered at MeClure's plisce of business; that on June 2, 1924, 
MeClure came to plaintiff's braneh office to get a tube of a 
ecartain size, for whieh he receipted the invoice made out to 
the Supply Company. He claimed that at that time HeClure spoke 
about having something over $7,000 in the concern and that he 
would like to find a buyer for it; that on June 6, 1924, he saw 
MeClure at the office of the Supply Company where he sald he 
"ould not put any more money in the place and that it was for 
Sele; that the Supply Company went inte bankruptey in the Sole 
lowing August or Septexber. 

Rundle testified that he never told anyone that 
MeClure wae o partner in the Supply Company or asseciated with 


it as an owner or interested in ite profits, but he told several 


that he was “our backer,” and predjused netes that had been 
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signed in the company name ani by himeel?’ and another ae partners 
and been given te MeClure for money losned te the company; that 
MeClure was not a partner, had never aligned any partnership 
articles, reeeived any profits er paid any of the expenses of the 
Supply Company or made any purchases on ites behalf or paid any 
money direct to its crediters, and never had anything te do with 
ite books; that they were never in bis poaseyeion; that hie name 
Bever appeared om any signe, cards, literature of said company, 
er in any publie place in connection with the company; that when 
plaintiff's manager oalied with reference to adjusting the ace 
count by an exchange of old atack for new and paying the balance 
he called up MeClure to know if he would give him a cheek for the 
balance on the substitution ef new goods, and he replied he 
would, and gave a cheek tou the partnership for the same the next 
morning, which was endorsed by the partnership over to the plain- 
tiff. The cheek iteelf eould not be produced, as all of. WeClure's 
checks prior te the year 1924 had been deatroyed. He also said 
that the tires were delivered at HeClure's an seeurity, where it 
appears the Supply Company had a aterage room, MeClure's daughter 
ehecked them by serial numbers as they went in and out of the 
store room, As to the delivery of the tire to NeClure at plaine 
tiff's place of business, Rundle testified that KeClure inquired 
for such a tire and he told him te go te plaintiff's place of 
business and get the game and have it charged te the partnership, 
which was done, and MeClure testified that he paid the partner- 
ahip therefor. MoClure tock the witness etand and denied having 
any interest whatever in the bualness and corroborated the testi- 
mony of Rumdle with respect to giving them financial aid and 
taking the Shpply Company's notes therefor and the tires as 
security, He specifically denied giving any orders on behalf of 


the firm or paying any of its expenses. 
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Upon « review of the entire evidence we think it 
manifestly preponderasates against the theery of MeGlure's lia- 
bility ae a partner or that he in ony way held himself out as 
such #0 as to render him liable, ‘Ascordingly the judgment will 
be reversed and a judgment antered here in his favor. 


REVERSED AND JUDGRUNYT HERE 
WITH FINDINGS OF FACT. 


Gridley and Fiteh, I7,, concur. 
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FINDINGS OF FACT. 


We find that apseliont Jomen 5. MeClure was not 
a member of the partnership doing business under the name 
of 3. &. Supply Company, and that neither by word spoken 
nor written nor by conduct hoo he represented himself, or 
consented to another representing him te any one, as a 
partner in said company. 
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LOUIS MITCHELL, 
Appellee, 


va. 


CONTINENTAL CASUALTY CO., 


a ET tie, 2 4 2 es 6 1 1 


GF CHICAGO, 


BR. PRESIDING JUSTICH BARNES 
DELIVERED THR GFINION OF THY COURT, 


Thies is a suit wpon an accident tneurance volicy 
Claiming under its terme $10 a week for twenty weeks during which 
Plaintiff olaime as a result of an secident that he was unable to 
engage in the labor theretofore tone by him. Defendant dented 
continuous disability ag a result of the aceifent for that 
length of time, and pleaded that it had compromired the claim 
by payment of 990 in Tull settlement thereo®, 

The ecurt's finding and judgment were for the amount 
Claimed. 

The points urged for reversal are (1) failure te 
give written notice of the accident or te furnish affirmative 
proof of the elaim within the time prescribed for each in the 
policy; (2) improper sduission of testimony regarding an Aeray 
and conditions digclosed thereby; and (3) that the judgment is 
against the weight of the evidence, 

As to the first point, it is true that the giving 
of such notice and making of such proof are conditions precedent 
to liability under the terms of the policy. But they may be 
waived, ant defendant's affidavit of merite indicates that they 
were, for to enter into or attempt « compromise not only con- 


atituess an admission of knowletge and notice of some kind of 
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plaintiff's claim but a waiver of the formalities required res- 
pecting the same. 

As to the second point, the testimony objected te 
purported to show the exintenos of a gastric uleer, which dee 
fendant's attorney exerenaly admitted’. The adniosion, there. 
fore, removed any groun’ fer complaint of the testimony. 

The real controversy, therefore, is under the third 
point, whether or not the condition of the stomach was the reault 
of the accident or was a coniition that antedate¢d the accident 
and contributed te plaintiff’s disability. 

We deem it unnecessary to review the conflicting 
medical testimony with regard te the point, as there was suffie 
cient evidence, if deemed cradible by the court, to sustain 
ite findings and judgment, and we cannot eay the verdict was 
ageinat the weight of it. 

AFFIRMED, 


Gridley and Fiteh, J7., concur, 
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Appellee, 
APPEAL FROM 
Ve MUNICIPAL COURT 


OF CHICAGO, 


9421.A. 611 


CONTINENTAL CASUALTY CO., 
(a corporation, ) 
Appellant. 


MR. PRESIDING JUSTICE BARNES 
DELIVERED THE OPINION OF THE COURT. 


It is urged as ground for a rehearing that we have 
misconceived or misapplied the dectrine of waiver. The 
authorities cited by petitioner on that point are not 
questioned, but have no application to this case. 

No issue was formed by the pleadings on the question 
of liability under the policy sued on. Defendant merely took 
issue on the question of plaintiff's disability, and pleaded 
as an affirmative defense that it had settled his claim in full. 
It, therefore, waived as a defense the claim made in this court 
for the first time that plaintiff did not comply with certain 
conditions of the policy. Defendant raised no point below ae to 
that subject. The abstract of evidence shows no proof on that 
subject whatever, either by plaintiff or defendant, and no motion 
to strike or demurrer to the evidence because of its absences 
and no attempt to prove the affirmative defense. The case was 
tried wholly on the iasue of the extent of plaintiff's disability, 
and presented merely a question of the weight of the evidence on 
thet issue. It is clear from the record that defendant neither 
made any issue nor point in the court below on the subject argued 
in this court, and it cannot be raised here for the first time. 


The petition for rehearing will be denied. 
REHEARING DENIED. 


Gridley and Fitch, JJ., concur, 
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JULIAN WIRCLAW, 


Appellant, 
APPRAL FROM GIRCUIT COURT 
ve. 
Q# COOK COUNTY. 
BRONIGLAVA WIRGLAY, 
Appellee. ) 


9421.A. 6114 


MR, PRESIDING JUSTICE BARNES 
DELIVERED THE OPINION OF THE COURT. 


This is an appeal frem an order holding complainant 
in a divorcee suit, in contempt of court for failure te pay $20 
per week to the defendant fer the support ef their miner ehila, 
in accordance with a deeres in the cause granting him the divorce 
and making such provision for the shild. 

The decree was entered Novexhor 17, 19°71, The peti- 
tion on which the rule te show cause wae entered, was filed Janu- 
ary 14, 1925. It alleged a failure to comply with the deeree in 
that complainant wae in arrears for the entire period. This fact 
Was not controverted and would of iteelf constitute prima facte 
evidence of contempt, to purge which the burden was on complainant 
to satisfy the court of bis inability te pay. (Shaffer v. Shaffer, 
212 111. 492.) The only fact alleged in the petition bearing 
upon the question of his ability to pay or wilful disobedience of 
the order, £8 that he ie the orner of a restaurant and is doing 
businees at 3815 Cottage Grove avenue, Chicage. 

In hie verified answer to the rule reapondent ale 
lege4 that he was unable to pay the alimony or any part thereet; 
that at the time of the entry of the deere he had no resources 
of any kind; that he is a laborer but follows the trade of a cook; 
~ that after the entry of the decree he filed his petition for dige 


eharge as a baskrupt and was discharged in 1923, and that at thet 
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time he had lese than one dollar; that for cight months after his 
discharge he was looking for work and unable to find it; that he 
lived on borrowed money received from his frienda; that at the 
end of that period, October, 1973, he want to work for a baker 
for about $30 a week; that at that time he owed the baker $550, 
whe took the wages of affiant to pay himself, merely allowing 

him enough for his clothing and living expenses; that later the 
said baker went into bankruptey, owing him $155; that ofter the 
vankruptey of aaid baker he wan out of work for several weeks, 
arter which he went to work for another party, working fer only 
two weeks and receiving only enough to pay his expenses and ear 
fare; that all the time since the decres he hae been without 
means te pay any alimony and has received barely enough to pay 
hie living expenses, and is now without means and unable to pay; 
that he married his second wife in April, 1924, whe, with money 
ef her own which she had earned aos a waitrese in certain epecified 
restaurants, evtaine’ the restaurant at 3916 Cottage Grove avenue, 
but on account of iliness was oblige! to sell it, and that neither 
she nor respondent has any interest therein, and he none in the 
receipts derived from the sale, and that he was at the time of 
filing the affidavit out of employment and without money, 

The affidavit of his former attorney was also filed 
stating that he believed respondent was witheut money, property or 
assets, that he was then out of work and dependent on hie wife for 
Support, and that he believed him to be an honest man but was 
hampered in obtaining work by reason of his lack of Khewledge of 
the English language. 

On these affidavits alone the court found that no 


sufficient cause was shown why the amount in arears, $760, should mt 


be paid, or why complainant has been or is unable to pay the same, 
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and that he wilfully faile and refuses te obey the deeree, and 
is guilty of contexpt, and the order committed him te jail until 
he paid eaid sum, for not to exceed six months, or until re- 
leased by due process of law. 

Aside from ¢laiming that plaintiff owned and gone 
ducted said restaurant, which was fully and specifically de- 
nied by respondent, it is plain that the petition rested solely 
upon a prima facie cane by reason of the failure te pay any money 
towards the support of the child. It did not undertake to al- 
lege any other specific facts 4ifferent from these set up in the 
answer. Respondent could hardly have set forth more snecifienlly 
his finsneial tnability te comply with the decree. His answer, 
if true, should purge him of contexpt. That he might heave earned 
more than sufficient te eupsert himself is possible. But in 
view of the specific and uncontroverted facts set forth in his 
answer we are not able to say that the court was justified in 
helding that he had made no showing eof his inability to pay, and 
that he wlifully failed and refused to obey the deeree, In this 
state of the record we think the sanewer must be taken ae suffi- 
ecient to purge him of the charge of centempt, ani the order 
will be revereed, 

REVERSED, 


Gridley and Fiteh, 77., sonour. 
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INSZ CARLSON, ) 

Appellee, ) 

| APPRAL FROM 
Ve 
SUPERIOR COURT, 

PHOPLES GAS LIGHT & COKE Co., ) 
@ corporstion, COOK COUNTY. 

Appellant, 
Impleaded with Hareld Cusack. 2Z42T.A 611 

© 


MR. PRESIDING JUSTICE BARNES 
DELIVERED THE OPINION OF THE COURT. 


Thie appeal is from a judgment for $12,000 againet 
appellant for dumagee for personal injuries received by appellee, 
the plaintiff, while standing on o public sidewalk as the result 
of a collision between two autemobiles in November, 1922. 

It is urged the domeges ere excessive, ond that their 
excessiveness was due to improper and inflemmatory orgumente of 
counsel for plaintiff. As our coneurrenee in both ef these con- 
tentions neceseitates a reversal we shali not discuss other errors 
relied on. 

Plaintiff was taken from the place of the accident by 
a physician who happened to be nearby, to a hospital twe blocks 
away. He attended her while there and afterwarde. While he 
thought she was not fully conscious at the time of the accident 
she was at the hospital where he made an examination and found 
that she had « simple fracture ef the right leg fust below the imee 
and s break in one of the bones in the ankle end bruises on the 
bedy; that she was also suffering from sub-acute bronchitis and 
neuritis, neither of which he attributed te the accident, and beth 
ef which were disappearing. He testified thet it took about six 
months from the time of the accident before plaintiff fully re- 
covered from the condition so that che could walk as before, and 
that she wee then normal; that there was no dissebility or deformity 
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of the leg after it healed. She was in the hospital — and 
oneshalf weeks, and for about ten days therenfter was treated by 
her doctor at her home, ond for about two months came to his 
office about once « week, and later about twice a month uhtil the 
latter part of 1924. She was a demestic, and resumed her work as 
such the February after the November in which she was hurt, until 
the month of way. She claime that she was not able te do any work 
@uring that sumer. in the full whe got work as a filing clerk, in 
which position whe has since been employed, getting about $13 a 
week, and works five and one-half days a week. As se cook and kitehen 
maid she got about $20 s week. She complained of headaches, diszie 
“mess and backaches in the hospitel ond while et her sister's, and 
te some extent since, and that she wae nervous and weak end had 
fainting spells, and hed lost about %5 pounds in weight since the 
accident, when ehe weighed 148. The doctor tentified that she 
compleined to him of pain ond weakness and fainting epelis, but 
thet he never saw her in a fointing spell. He massaged her leg 
and treated her for general weakness and an occasional headache. 

He dees not appear to have treated her for nervousness excepting 
once, in the early part of 1925, just after s former trial of the 
enane, which he said might be attributable te the trial. The 
symptoms ef bronchitis and neuritis were disappesring when she was 
at the hospital. He was avked if he over treated her for anything 
except bronchitis ond neuritis ond the injury after the accident. 
He replied, "Ne," although he previously stated that he had treated 
her for occasional headaches. The smount of her doctor's bill was 
$200, and her hospital bill $59. 

After o careful examination of the testimony given in 
plaintiff's behalf we cannot reach any other conclusion than that 
the amount of the verdict was excessive, ond was occasioned by 
an inflammatory appeal to the passions ond pregudices of the jury. 
We shall cite only portions of the argument objected te: “Am ine 
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jury of this kind, knocking her down, has destroyed her nerves, 
has put her in a condition where she will never recever in all 
probability, * * * that she will co along not only this year, tt 
next year and the year afterward, and perhaps for 30 or 35 yesrs 
more, if she lives that long, a5 an invalid. * * * If ehe gets 
worse she will be dependent on seme one, either her sister, who 
will probably not be able te carry her always, end the next will 
be the county. che wili never be able te go back to her work again. 
* # *® She will be a burden, she wili be a dependent if she goes on. 
** * She had a right tO enjoy the theatres and parties, and she 
had a right to go aleng without any dizsy or fainting spelle, with- 
out this absolute destruction of her nervous aystem ae we now find 
her in.” | 

There was no evidence to support these stetements about 
her nerves or her improbable recovery or thst she was getting worse. 
On the contrary, her own doctor's testimony that her general condie 
tion “was getting more progressive” was stricken out by the court; 
and he alse testified that the condition of her headaches and dissie 
ness could be cured by proper medical trentment, rest, sunshine and 
fresh air in a good sanitarium. Nor was there evidence fustifying 
the statement that she would never be able tc go back to her work 
again and never be able to enjoy herself as she had theretoefore. 
The plain purpose of the argument to build up e case of total ine 
Gapecity and permanent injuries was wholly unwer ranted end unfeir 
and well calculated to infleme the passions and prejudices of the 
jury. An argument claiming injuries not shown by the evidence is 
unwarrented and constitutes reversible error, (Herricks v. Co & Be 
Ts Be Re Cow, 257 I]. 264; Mattice v. Klawans, 312 111. 299,) 
and such an abuse of argument calis for reversol. (Rust v. Robles 
316 111. 387.) 

In his argument ae to the method of somputing demages 
counsel told the jury that plaintiff had » chance to live for at 
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lesst 25 or 30 or more years; that she had been losing about 

$1000 a year, (although the evidence does not eo show) and 
figured at thet rate a verdict of $20,000 would not be excessive, 
as the fury could ressonably figure she ought to live to be 60, 
Over exception this line of argument was allowed to contime. 

In similar cases such a line of argument and method of computetion 
has beon declared unfair and an incorrect method of arriving at 
the damages. (St. Louis & 5. . Ry. Go. v. Parr, 56 Fed. 994; 
Alabema G. 5. R, Co. v. Carroli, 84 Fed. 772, 782.) 

In view of what we have said it ie umnecessary te dis- 
cuss the merits of the case or other pointe argued which ere not 
likely to arise on another trial. 

REVERSED AND AZMANDEDe 


Gridley and Fiteh, 77., eoneur. 
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PEOPLE ex rel. STANLYY PEREDRA, 


) 
Appellee, ) APPEAL PROX 
— SUPESAIOR COURT, 
: COOK COUNTY. 
CITY OF CHICAGO et al., dine. 2 4 — I A. 6 1 2. 


MR. PXEGIDING JUSTICS BARKES 
DELIVERED THE OPINION OF THE COURT. 


This is an appeal from « writ of mandamus commanding 
the Mayor end the City Celiector of Chicnzo to issue and deliver 
to appellec, the petitioner, « retail beverage license. 

Omitting formal uncontreverted allegations, the 
petition sets ferth in substence thet the petitioner resided at 
the premises where he wished to operate a “retail beverage 
parlor,* and where he conducted s soft drink "parler" under a 
license therefor issued to him in February, 1924, until it was 
revoked in April, 1924, without legal justification or authority, 
as he claimed. 

The petition sets up sections of the ordinance under 
which such a license is iseued, section 3467 of which provides 
that a person desiring to engage in such a business shall make 
a written application which shall conform te the general require- 
ments of the ordinance. The requirements provided for, ere that 
the application shall state the length of time the applicant had 
resided in Chicazo, hie place of previous employment, whether 
married or single, whether he has ever been convicted of o felony 
or misdemeanor, and whether he hes been summoned to court in 6 
criminal proceeding, ond that such statement shall be signed and 
sworn to by him, end filed with the city coliecter as & permanent 
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record. It is also provided that an investigation of the 
application shall be conducted under the mupervision of the 
captain of the police district in which the epplicant resides, 

and when completed shall be forwarded te the office of the super- 
intendent of police, and if such investigation proves satisfactory, 
he shall endorse his recommendation thereen and forward the some 
te the city collector. 

There was an absolute fnilure of the petitioner either 
to state in hin petition or to prove conformity with the requiree 
ments of the ordinance in any of these respects. This slene should 
have called fer a deniai of the writ. It in a general rule that 
the petition mist set forth 11 the materinid facte on which the 
petitioner relies showing thet it is the duty of defendants to 
perform the ect, (Murphy vy. City of Pork Midge, 298 122. 66, 71) 
and “a relater, by his petition, is required te show « clear and 
undoubted right to the relief demanded. The writ will not be 
awarded except im a clear cane.” (People v. City of Streater, _ 
256 Ill. 273, and cases there cited.) 

The slieg«tions of the petitioner with respect to the 
application are merely thet “he applied te the City of Chicago 
for « license to operate # retail beverage parlor” at the place 
referred to for the year 1925, but thet by reason of the prier 
revocation of his former license “he was refused a license, ond 
that such refusel wee arbitrary, unlawful and unjust." 

The anawer to the petition denied that he applied te 
the mayor for » license to conduct said business and that his 
application was refused, and other averments of the petition 
unnecessary to refer to. 

The only evidence offered by petitioner in support of 
his petition was te the effect that he had never sold any whiskey 
or beer, and that he "made demand upon the City of Chicago for a 
license." Neither the petition nor proof shows the application 
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was in writing, or what it contained, or to whom it wos made or 
that it was endorsed with recommendation of the proper police 
officer and forwarded to the city collector, or in fact any thing 
required by the ordinance. In view of the denials of the answer, 
the production of the written application, if there was one, was 
essential to show conformity with the ordinance, Both petition 
and evidence were insufficient to authorize the writ. The order 
granting it will be reversed. 

REVERSED. 


Gridley and Fitch, J3., concur. 
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HERMAN FSIGSNHRIMER, 


) 
Appellee, ) 
} APPEAL FROM 
) 
v. MUNICIPAL couaT 
) OF CHICAGO. 
HBABAR NUSNIRG, 
Appellant. 


242I.A.612 


UR. PRESIDING JUSTICE BARNES 
DELIVERED THE OPINION OF THE COURT. 


This is an appeal from a judgment for $1,000 for 
money had and received. 

Appellee entered into an oral agreement to purchase 
a piece of real estate from appellant for $11,000, end paid 
down $1,000. The deal wae brought about by one Marouis, an 
agent for appellant. Appellee, knowing him, left the sbstract 
with him for his exemination. On his reporting that “everything 
is all right," appellee gave his check for #10,000, the balance 
of the purchase money, and the dead was delivered. Learning in 
a day or two thet the property was subject to a building line 
restriction, contrary, as appellee claims, to a representation 
en the matter made «ct the time of the deal, he stopped payment 
on the check, and demanded the return of the $1,000, to recover 
which this suit was brought. 

While there is « dispute as to what wae said at the 
time of the deal respecting the building restriction, ond a 
disagreement as to what was weid respecting appellant's willing- 
nese to pay back the $1,000, yot there was sufficient evidence 
from which the court might justly find thet there was a mutual 
rescission of the contract. Appellant asked for and got back 
the deed and papers about three weeks after payment was stopped 
on the check, and seld the property to another party for $12,000, 
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Appelisnt contends that his promive te return the $1,000 was cone 
ditional on getting back what he hed paid the agent. 

Whether the promise wae conditional er not, if, as the 
evidence clearly shows, there was a mtveal rescission of the eons 
tract, then there wes an implied promise to return the money that 
had been paid on it. (Smith v. Treat, 234 Ill. 582, and cases 


there cited.) In Bannister vy. Read, 1 Gilm. 92, it wae said: 


"Although one perty to a contract may not alene 
rescind it, he may, nevertheless, by neglecting or re- 
fusing to perform it on hie part, place it in the power 
of the other party, where he is net also derelict, to 
avoid it, or not, at his oleasure. The breach of one 
perty may in such case be treated by the other as an 
abandonment of the contract, euthoriszing him, if he choose 
to do so, to dissffirm it; and thus the assent of both 
parties to the rescission of the contract is sufficiently 
manifested, thet of the one by his neglect or refusal te 
perform his part of the contract, ond of the other by 
hie suing, not for such breach, but fer the value of any 
act done or payment “sede by him under the contrect, as 
if it hed never existed.” (Citing cases.) 


While there was no special agreement for a forfeiture of 
the $1,060, in view of the circumeteances above atated, there can 
be no question that there was a mutusl abandonment and res ciesion 
of the contract, and thet plaintiff is entitled te the return of 
the money he paid thereon. 

AFFIRMED « 


Gridley and Fitch, 77., concur. 
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H. J. O'SHBA, doing 
businesa, etc., 
Appellee, 





APPEAL PROM 


ve MUNICIPAL COURT 
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a 
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IBNIS L. KOBOTTOM, defendant, 
and WOODWARD & COCHEY wYG. CO., 


(Garnishee), —— 24 2 T.A. 6 1 2 


MR. PRESIDING JUSTICE BARNS 
DELIVERED THE GPINION OF THE COURT. 


OF CHICAGG. 


This is an appeal from a tudgment rendered against a 
garnishee. The garnishee process is based upon the cleim that 
said manufecturing company was indebted for wages to ‘ebottom, 
ite employe, aguinst whom O'Shea had procured e judgment. It 
appears that the garnishee had been accustomed to making advances 
er loans to ite employe Kobottom, and on March 51, 1925, made him 
another loan of §75, for which the latter cave his note payable 
on or before July 10, 1925, with interest, which provided that 
deductéons might be made from his selary to apply on the note. 
Prior to June 9, 1925, six payments of #5 each had been so de- 
ducted and applied. On May 28, 1925, “ebottom asked and received 
from his employer $27.50 as payment in advence to and including 
June 6, 1925. At that time no garnishment was pending. There 
is no question of good faith in making mech advancement. On 
June 5, Robottom and his employer were served with « written de- 
mand, and the garnishment summons wes served at 1:50 Be Mos 
June 9, at which time there was owing to Robottom lees than a 
day's wages, namely, $5.02, which sum was at the end of that day 
applied by the garnishee toward the payment of said note. 

There can be no doubt thet under section 15 of the 
garnishment statute (Cahill'’s Stat. Ch. 62, par. 13) the garnishee 
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had the right te edjust the account between itself and ite eme 
ploye and apply the $5.02 due the latter for salary on his said 
note. (Paisley v. The Purk fire Storage Co., 222 111. App. 96; 
Qbvemfeli v. Booth, 218 Ili. App. 492.) The judgment against 
the garnishee therefor will be reversed, 

REVERSED. 


Gridley and Fitch, 77., concur. 
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W. FP. BTERIDGE, , ys | 
Appellee, APPEAL FROM 
ina MUNICIPAL COURT 
a OF CHICAGO. 
Appeliante,. , 242 J — 6 14 


MR. PRABIDIC JUSTICE BARNES 
DELIVERED THE OPINION OF THK COURT. 


This is an appeal from an order refusing to set aside 
and vacate a judgment against defendants for $253.75 and coste, 
entered April 8, 1925. 

The motion was made May 20, 1925, supported by an 
affidavit of appellant's attorney, alleging that the case was 
Called for trial reguisriy on March 17, 1925; that on the heoring 
the court said the same was dismissed for want ef prosecution, 
and that he paid no further attention to the call of the case 
and heard nothing about the proceeding until May 15, 1924, when 
his client received netice thet sudgment had been entered in the 
cause. The affidavit further states “thie effient therefore says 
that there was some error or mistake in the entering of the said 
order setting said cause for trial on April 7, 1925, and that 
this sffiant was misadvised with reference to the heoring of the 
said cause and did not know that the ssid cause was set for trial 
April 7, or April 8, mt aid verily believe that the said cause 
had been dismissed," as aforesaid. 

The court had no power after the expiration of thirty 
daye from the judgment to vacste the some except on a proper 
‘showing under section 21 of the Municipal Court Act. If seid 
affidavit be deemed a petition filed under seid act setting forth 
grounds for vacating and setting aside said judgment on equitable 
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ground it dees not set farth sufficient facts for equitable 
relief. There is no showing therein of due diligence to ancertain 
the status of the record even if the court ordered the case te 

be dismissed. 

Nor is there basis in the petition for a motion in the 
nature of a writ of error coram nobis. There was no mistake of 
fact. The record does not show any order whatever was entered 
on March 17, or thet any order was entered by the court in the 
Case between October 2, 1925, which wes for the issuunce of an 
alias writ of summons, and April 8, 1925, the date the cause was 
submitted to a fury. 

It appears in the bill of exceptions thet on the hearing 
of seid motion the court, locking «t its mimu tes and those of the 
Clerk, stated that the cause was placed on the jury calendar on 
its trial call March 17, 1925, and was then passed and contimed 
until April 7, 1925, and thet no case was dismissed on HNarch 17, 
except one by agreement. 

Neither said affidevit nar the facte ef the case show a 
claim for equitable relief or a mistake of fact thet could be 
corrected under the statute by such motion. If there was any 
mistake it seems to have been one attributable te the petitioner 
or hie attorney, and not te the court, or its officers. 

AFFIRMED. 


Gradley and Fitch, JJ., coneur. 
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ATLAS UPHOLSTERING ll Die 


a corporation, APPEAL FROM 


— 


MUNICIPAL COURT 
OF CHICAGO. 


9421.4. 612 


MR. PRESIDING JUSTICE BARNES 
DELIVERED THE OPINION OF THE COURT. 


Appellee, ) 
‘ 


MORRIS FORMAN, 
Appellant. 


This is a suit te recover the purchase price of 
furniture sold to defendant. 

When the case was called fer trial and defendant took 
the witness stand in his own behalf, the court, on plaintiff's 
motion, struck defendant's affidavit of merits from the files 
on the ground thet the affidavit was executed and sworn to by 
an agent and atterney of defendant and wes in such form thet he 
could not be held for perjury. Thereupon defendant asked leave 
to file instanter an amended sffidavit of merits by defondant 
to obviate the purported objectionable features of his attorney's 
affidavit. The court overruled the motion, adfsudged defendant 
in default for want of an affidevit of merits and assessed his 
domages on the statement of claim «t $213.80. 

After stating that the agent and attorney for defendant 
had knowledge of the facts and believes defendent has a good 
defense to the suit upon the merits, to the whole of plaintiff's 
demand, the affidavit proceeds es follows: “Affiant further 
states that the defense of defendant to the said suit is as 
follows: That on, to-wit, the 27th day of June, A. D. 1923, 
he purchased from the plaintiff certain merchandise," etc. 

The alleged defect in the affidavit is that the word 
"he" refers to the sffiant and not to the defendant. The 
objection is hypercritical. It may be claimed with equal, if 
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not better suthority, that the pronoun “he" refers to the word 
"defendant" instead of *affiant,"* in the previous part of the 
sentence. But if the affidevit was defective there was nothing 
obligatory under the practice or the rules of the Municipal 

Court which required the striking of the affidavit without leave 

te file a new one. The court had fudicial discretion to allew 

the defendant to file a new sffidavit of defense, especially as 
plaintiff had deferred the motion to strike until the time of 
trial. Such discretion is subsect to review and should be exercised 
liberally in favor of sliowing a proper presentation of the defense. 
(Delfouse v. Kendall, 283 111. 301, 305.) 

Accordingly the judgment is reversed with directions to 
allow defendant te file a new affidavit of defense, if requested, 
er te proceed upon that slready filed. 

REVERSED AND REMANDED, 


Gridley and Fitch, 37., concur. 
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WR. PRESIDING JUGTICE Barnes 
GELIVERSD THE OFINICY CF THE COURT. 


This is » suit broucht upon «a note by the endorese 
agsinet the meker, in which o fudqment by confeseion was opened, 
and on a hearing wos net seide and voeated, and « final ou 
ment entered sgsinet plaintiff for costs, from which he opreels. 

The question presented is whether the evidence 
supports the defense of failure of consideration and notice 
thereof to pleintiff. 

The note wae far 21250, payable 60 duys after Maly 24, 
1924, the date of the note, to the order of ¥. F. Ramsey, with 
interest at 7 per cent. it was in the usual form of « Judgment 
mote except that it bere thewe words in ita lower left-hand 
corner: "This note is given for the remodeling of 519 HN. *7th 
Street." The note wes given in renewal of a former like nete 
detwoon the same porticn dated April 26, 1924, due % deys after 
ite date, which wes endorsed ond quaranteed by Rameey and was 
turned over to « bank by pleintiff «fter he purchesed the same 
from Remaey te whom he peid the face value thereof, partly in 

Gash and partly in the cenceliation of secounts ageinet Romsey. 

Zoth notes were given, as steted on thedr face, for 
remodeling o house at 519 B. S7th strest. On the dey the firet 
note wus given Remsey made a written preposition te do certain 
Specifies work on enid building for the sum of $1250, which was 
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accepted by Downing. The proposition specified no time within 
which the work wes to be done. The note wan accordingly given 
for that sum. 

Plaintiff teutified thet about 10 dare befere the 
first note fell due defeniont stated he would not be able to 
meet it when duc, ae the work had not been completed and he 
wanted to give Ramsey more time; that pleintiff sgreed to that, 
and then a new note, on which this sction was brought, was sub- 
stituted therefor and left at the bank. 

Two witnesses for defendont were permitted over ——⸗ 
te testify that the work done by mnesy was of no velue, wt a 
detriment, to the building. Im rebuttal Romoey teetified that he 
wes obliged te abandon work on the miliding sfter having expended 
about $1190 thereon, and specified of what the vork consisted, 

Most of this evidence was irrelevent. The court seems te 
have trested the cause ne if it were » cenee of xetion between the 
parties to said contract. 

There wae no competent proof of a failure of consideration. 
The original nete wes given in consideration ef « promise made by the 
payee to remodel o certain building. 

It is contended by appelles thet the endorsee took the 
original note with knowledge of said contract end thet the work 
had not been done thereunder, ond thet the notation om the note 
gave him notices ef thet fact. Such notation did not affect the 
soneideration of the note or render the promise to pay unoondie 
tional. A promiae coupled with “a statement of the transaction 
which gives rise to the instrument" doce not render « promise to 
pay unconditiensl. (Cahili's itat. Gh. 98, par. 25.) The promise 
in the contract waz a valuable consideration for the promise of 
the payec of the note. On a very similar state of facts these 


questions have been fully considered amd Acoided in Siege) ot abe 
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Vv» Chicace Trust & Savings Bank, 131 Ill. 569. The court there 
eaid that the note was o promise to pay » sum certain on ea pare 
ticular day, in consideration of the promise of the payee to do 
and perform on his part, ani that “s promine ia « valuable oone 
sideration for a promise.” It also held thet the fact that the 
note was given for er in consideration of an executory contract 
or promise on the part of the payes dees mot destroy ites 
nO@gotiability unless it appesrs, through the recital, that 4% 
qualifies the promiss to pay and rendere it conditional or uncer. 
tein. It there cited with approval State Nat. Bank vy. Casson, 
39 La. Ann. 565, where the court seid: 

“Plaintiff reesived the note before maturity, end 
before ec failure of the consideration. ‘ven if it were 
known to him that the consideration wou future snd ¢on- 
tingent, snd that there might be offsets ogainet it, 
thie would not make him liable to the equities between 
the defendant and the payes. It cen not affect the 
negotiability of a nete that ite sonsideration ia te 


be hereafter realized, or thet, from contingency, it 
may mever be onsoyed. 


The court held in the Siegel, Cooper & Company case, 
Bupra, thet the recital in thet note was net sufficient te advise 
the endorses that there wes, or would necessarily be, « failure 
ef consideration, but if, at the time of the endorsement, the 
consideration had in foct failed, the recital might be sufficient 
to pat him on inqiry, and, in connection with other facts, 
amount te notice. 

Meither the facte in thet cace, nor in this, fall 
within that rule. It spyeors from defendent's own tectimony of 
conversations with the plaintiff at or shout the time he took 
the néte, thet he expected Hamesy would comply with the contract; 
that he said the note was all right “previded the agreement that 
goes with it is lived up to," and that he said im reply to 
Bunck's question whether he thought Rumsey would do the work: 
“Weil, he alweys has in the post.“ 

The fact that he had oubsequent conversstions sbeut 
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the work being done, ond the giving ef « new note and thus exe 
tending time for the performance of the work, had no bearing on 
the question of consideration. 

It wae sald in Ravenesh v. Bank of America, 239 Ill. 
404, that only bad faith will defeat the title ef the endersee 





ef commercial paper token before maturity, for value and without 
amy defense thercto, and thet the knowledge of oiroumstences 
Caleowlate? to excite suspivien, or even cross negligence of the 
endorsee in acquiring the peper wili not defeat his title. 

There was nothing in the evidence to indicate bad 
feith on the part ef appeliant in this case. 

whatever defense Downing might have hed in a suit 
breught by Romsey, the evidence disclosen no defense av against 
plaintiff’, the endorses. k 

Ageordingly the fudgment mist be roverned, and ae the 
eave wee tried before the court we will enter tudgment here in 
eecordence with the facte for the face of the note, with interest 
thereon from its date, July 24, 1924, « total of $1405.55, 

REVERSED AND JUOCGMENT HERB. 


Gridley and Fiteh, JJ., eoncure 
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PINDINGS OF PACT. 


We fine thet the note in question was a renewal of « 
prier note received in due course for «a valuable considerstion 
by appeliant, Sdward ©. Bunck, the ondoreee thereof, and that 
the original note ond the note in question were given and 
received for « valuable consideration, and that there waa ne 
feilure of consideorstion as between the parties to thin action. 
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REV. C. J. GRONKOWSKI, ‘ ) 
Appellant,” } 
) APPEAL PROM 
Ve RUNICIPAL COURT 
{ 
LIBRARY BURSA! corporati —— 
» & TATION, 
Appellee. 2 2 7 613 


MR. PRESIDING JUSTICY BARNES 
DELIVERED THE OPINION OF THE COURT. 


This is a suit to recover damages sustained ta plain-e 
tiff's sutomobile by reseon of a collision with a moter truck 
belonging to defendant. At the close of pieintiff's case, on 
motion ef defendant, the court instructed the fury to return a 
verdict finding the defendant not guilty. 

A witness for plaintiff testified that plaintiff was 
going north on Paulina street on the cast side thereof at a rate 
of approximately 15 miles an hour, which was reduced te about 
160 miles an hour as he approached 2ist street, on which the truck 
was coming from the east at the speed of sbout 25 miles on hour, 
and which speed was not decreased until within 16 feet of the 
eutomebile, and that the driver thereof, « boy, was talking with 
twe young girls on the seat with him as he approached the inter- 
section, and that at the time of the collision the front part of 
plaintiff's csr was about at the edge of the north curb of 21st 
strest, and that the side of plaintiff's automobile was struck 
by the front of the truck, and that just before the impact pisin- 
tiff swerved his car toward the west to avoid a collision. 

Plaintiff testified the omme as the other witness as to 
the speed of his car, and that each side of the street was a 
business ond residential section, end that when he was even with 
the sidewelk on 2lat street he looked cast and could see about 
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100 feet; that he did not see the truck until it was almest onte 
his car. 

It ie the position of appellee's counsel that a directed 
verdict was authorized on the theory thet defendant's truck hed 
the right of way. We said in Salmon y. Wilson, 227 111. App. 286, 
that while the statute gives the right of way to vehicles approaching 
intersecting highways from the right over those approaching from the 
left, it manifestly does not intend to confer thet right regardless 
of the distance the approaching care may be from the point of inter- 
section, and thet it does not contemplate thet the right may be ine 
voked when the car from the right iv s0 far from the intersection 
at the time the car from the left enters upon it, that both running 
within the recognized limita of epeed, the latter will reach the line 
of crossing before the former will reach the intersection. The evi- 
dence tends te show thet plaintiff while driving at an authorized 
rate of speed had got nearly across the intersection before defendent, 
driving at a speed in violation of the etatute entered it. Such 
evidence tended to show negligence on the part ef defendant and the 
exercise of duc care on the part of plaintiff, and therefore should 
have been submitted to the jury on those questions, and to ascertain 
whet was the proximate cause of the collision. We think the court 
erred in directing a verdict. The judgment is reversed and the 
Gsuse remanded. 

REVERSED AND REMANDED. 


Gridley and Fitch, 33., concur. 
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JAY H. EMERSON, 2 
Appeliles, ) APPEAL FROM 
) 
) MUNICIPAL court 
OF CHICAGO. 


Ve 


JEROME TRADING COMPANY, 


a corporation, et al., YAO T 
Appellants. 2 4 21 A. 6 1 3 
MR. JUSTICE VITCH DELIVERED THE OPINION OF THR COURT. 


This is an appeal from a judgment entered in the 
Municipal court sguinst appeliants for the sum of $519.82, 
the smount claimed te be due upon a promissory note. The common 
law record only is before us. There is no bill of exceptions or 
statement of facte or stenographic report in the record. 

The record shows that plaintiff first brought suit 
against the defendant, Jerome Trading Company, alleging it was 
indebted te the plaintiff for the amount due on the following 


note; 
"$443.00 Chisago, 3/16/17 
Your monthe efter date, I promise to to the order 


of Joy H. Emerson, four hundred forty ¢ and no/i00 

Dollare at Central Trust Company of Illinois. 

Value received Jerome — 

By: Jacob J. Cohen, Pres. & Treas.” 

The Jerome Trading Company filed an affidavit of merits steting, 
in subetance, that the consideration for this note was an alleged 
indebtedness due the plaintiff frem Jacob J. Cohen for life 
insurance premiums on a policy of life insurance taken out by the 
latter in the Hew York Life Ineurance Company; that the obligetion 
was not that of the defendant corporation, which had nothing to 
@o with it; that three years after it wae given, the policy being 
at that time cancelled, “merson and Cohen settled the matter for 


$75 and plaintiff promised to cance] and destrey the note, mt 
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apparently did not do se. 

Thereupon plaintiff, by leave of court, made Jacob 
J. Cohen a party defendant and filed an amended atatemént of claim 
in which the same note is set forth in full, and it is alleged that 
the defendant Cohen, being indebted te plaintiff in the eum of 
$443, delivered said note to the plaintiff “to evidence and secure 
said indebtedness,” that thereafter Cohen paid plaintiff the sum of 
$75 on account, end that there remains due "from the defendents® 
the sum of $494.31 for ptincipal and interest. To this omended 
statement of claim the Jerome Trading Company epparently filed no 
affidavit of merits, mut Jacob 7. Cohen filed one alleging, in sube 
stance, that he is not jointly lisble with the corporation as set 
forth in the statement of Gleim; thet the note eued on was signed 
by him in behalf of the corporation and not in his individual behalf; 
that plaintiff “was fully acquainted with the situstion" and that 
the entire matter was settled for $75, "as set forth in sffidavit 
of merits of the defendant Jerome Trading Company, which by reference 
is made a pert hereof." | 

The only qestion that can properly be raised upon this 
record is whether the amended statement of clhim is sufficient to 
juatify a fudgment egrinet both defendents. On its face, the note 
does not purport to be the mote of the defondent Cohen. It pur- 
ports to be the note of the corporation alone. The use of the 
word "1" ihm the body of the note does not change the legal import 
of the instrument. If such « pronoun is used in the body of the 
note and is signed by the corpor«tion acting by ite proper officers 
it is the obligation of the corporation. (Williams v. Harris, 198 
Ill. 501, 505.) The generol rule is that a corporation acts 
through its president, ond through him executes its contracts and 
agreements. Contracts pertaining to the business of the corporation 
within the general powers of such an officer, don? through him, 
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will, in the absence of proof to the contrary, be presumed te 
have deen authorised by the corporation. (Ibid. 505.) 

This being true, the judgment shonld have been ageinet 
the corporation alone and not against beth defendants. The 
amended statement of claim dees not state a enuse of action 
against Jacob 7. Cohen. Pisintiff's counsel cites and relies, 
howover, upon several cases where it was held, under peouliar 
facts, that beth a corporution and one or more of its officers 
may be jointly liable on the same note. There can be no dispute 
of that proposition where the facte justify it, but unfortunately 
there are no facts elieged in the amended statement of claim in 
this case which would possibly justify such a conclusion. It 
cannot be too often repeated that proofs without ollegations 
are os ineffectual as ollegotions without preof. The came of 
action set forth in the amended statement of claim is clearly and 
solely 2 cause of action on the note specified and there is 
nothing whatever in the statement to show how Cohen cah be in 
any manner liable upon that note. 

Under the familiar rule that where a judgment in 
contract is erroneous as to one it is erronceus as to all 
defendants, the fudgment must be reversed and the cause will 
be remanded. 

REVERSED AND REMANDED. 


Barnes, P. 3., and Gridley, J., conour, 
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ABRAHAK SOLOMON, ) 
Appellant, ) APPEAL PROM 
| WINICIPAL COURT 
Ve 
) GF CHICAGO. 
KEARHRBY PAILEY GLASS CO., Ine., 4 
Appellee. 4° TA. G 1 9 


BR. JUGTICK FITCH DSLIVERND THE OPINION OF THE COURT. 


By this appeol, pluintiff seeks to reverse a verdict 
and judgment fer the defendant in a suit brought to recover 
damages on account of the failure of defendant to accept and pay 
for four cars of plate glase. <A written order for the material 
was signed by the defendant and given to plsintiff, mut defende 
ant introduced evidence tending to prove that this written order 
never became operative as a contract, for the reason that the 
erder was given and accepted upon the oral understanding thet it 
should not become binding on vither party until defendent should 
deposit $12,000 with the plaintiff, and that no deposit wae ever 
made. On this apveal, plaintiff contends thet the trial court 
erred in admitting evidence of such alleged oral agreement, 
because, it is ssid, such evidence tends to very and contradict 
‘the express terms of « written contract. 

The instrument signed by defendant wee as follows: 

“April 21/23 
L. Selemon & Son: 
You may enter our order for four cars 1/4 
G. @. Plate delivery) two cers July month and two 
$80 Feo: 3. Mee 988 100" Brackets 


Keurney=Dailey Glase Co., 
Thos. Keliehon." 


According to plaintiff's testimony, thi» order wes accepted in 
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writing by. him at once and a copy of the avceptance at once deo 
livered to Mr. Kearney of the defendant company. ‘This is denied 
by defendant, whose evidence tends to prove that plaintiff asked 
defendant for a deposit of $12,000, ond when thie was not immed- 
diately forthcoming, agreed that the order should not be binding 
until the deposit was made, and should be subject te cancellation 
by either party prior to that time. 

On May 10, 1925, plaintiff wired to defendant: "Kindly 
send us deposit covering your order April twenty-first for four 
Cars plate glase.* On the seme date, defendent wrete a letter te 
plaintiff asking plaintiff to cuncel the order because it found 
that it was “not in position just at present to secept your very 
kind offer of four cars." In reply to thie plaintiff wrote, under 
date of May 14, 1925, that it had already placed the order with 
the "factory" and therefore “cannot end will not accept cancellation 
of this order, which was given and accepted in good fnith.* 
Beither of these letters refers to the telegram regarding the deposit. 

While it is often stated, and is generally true, that it 
is not competent by porol testimony, to change or very the terms of 
@ written contract, it is equally true thet if the partier intend and 
orally agree thet the contract, a# written, is not to take effect 
until the happening of some event or the doing of some preliminary 
act, “such 2 condition precedent to the existence of the obligation 
may always be extablished and has the effect of destroying the 
apparent obligstion of the writing embodying the draft of the act." 
(5 Wigmore on Uvidence, 24 Ed., See. 2455.) 

Thies principle is recognized in thie state in the recent 
ease of Kilcoin vy. Orteli, 302 Iki. 551. There, a bill was filed 
te compel specific enforcement of a contract with reference to 
rn trade as to certain real estate. The cuestion was raised as 
to whether the contract was ever delivered, and evidence was 
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antroduced, over objection, tending to prove “that throughout 
the negotiations and efter the contract wav signed, it was under 
etood and agreed that appeliees were to see the VYisconsin land 
before closing the deal, and if they were dissatisfied with the 
land the contrect was to be destroyed and abandoned.” The court 
held the evidence “was competent on the question whether the 
contract was a completed one, intended by the parties to become 
presently binding." The court said (p. 555): “The rule that 
contemporaneous oral statements cannot be heard te alter or vary 


the terms of a written instrument presupposes execution and de- 
livery of the writing with intent te bind the parties by its 
jerms. (17 Cyc. 701.) <A delivery on condition is not a complete 


delivery until the condition is fulfilled. (16 Corpus Juris 307.)" 
In the course of its opinion, the case of Biederman vy. O'Conner, 
217 Ill. 495, is cited. That wee an section for damages for breach 
of a eritten contract signed by defendiont to deliver te plaintiff 
16,000 bushels of corn at twenty cents o tushel. The defense 
interposed wae that wien the contract was eigned by defendant, 
plaintiff erally agreed to pay him $1000 in cash. Plaintiff took 
possession of the instrument signed by defendant, without paying 
the 81000, to which defendant protested, and it was finally agreed 
that if plaintiff brought the 91000 in money by eight o'clock the 
next morning it was to be a contract, otherwise not. The next 
morning, plaintiff tendered 2 check upon a bank in which he had no 
funds, tut the check was refused. The court said (p. 499): “It 
is evident that the defendent did not, ot any time, consent to the 
plaintiff's taking the writing, but at all times ineisted upon the 
payment of the $1000 er a conditioh® precedent te the contract taking 
effect. ** ® It will require the citation of no euthority to 
meintain the position that this evidence was admissible as tending 
to show thet the writing was not in fact delivered." A very 
interesting annotated case upon this guestion i» the case of 
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Whitaker vy. Lang, 11 A. by R. 1157, 
Upen the question whether any such deposit was, in fact, 


agreed uper during the negotiations, there is « direct conflict 
im the evidence. Ne point is made that the verdict is manifestly 
contrary to the evidence. Indeed, such a contention owe not 
well be made in view of the letter in evidence from the plaintiff 
demanding a deposit, though not mentioned in the written erder. 

Finding ne reversible errer in the record the fudgment 
is offirmed. 

APPIRMED. 


Barnes, F. 3., and Sridley, 3., concur, 
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MR. JUSTICE FITCH DELIVERMD THE OPINION OF THE coURT. 


By this apreai, iefendents seek to have reversed a 
jddgment against them for 8400 entered upon « directed verdict. 
The fudgment is for rent, and defendants claim they were not 
plaintiff's tenants. 

Plaintiff owned a twoeflat building in South Chicago, 
which was ineumbered for 31800. By a written contract he agreed 
te sell and convey the some to defendants for $4550 and defend- 
ants paid him $150 on account as exrnest money. This was on 
September 17, 1923. Defendants claim that « month later plain-e 
tiff told them to “move in" but they did not do so of that time. 
Then came » fire, causing damage of some $1600. In Yebruary, 
1924, s bill was filed te foreclose the mortgage, and some time 
later defendants beught the certificate of indebtedness for $1700 
or $1860. In September, 1924, another fire occurred, causing 
further damage of $600. After the second fire, defendants 
moved inte the premises snd occupied the same, with plaintiff's 
consent, they say; without it, he says. ‘oon efter, plaintiff 
served thom with written notices, steting thet they had forcibly 
taken posseesion of his property end demanding that they 
“immedietely vacate," and that if they failed to de so, plaintiff 
would asoume that they “have elected to become my tenonts poying 
rent from month to month in advance” at the rate of §40 per 
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month for each of the two flate. Se far on the recerd shows, 
defendants mace no reply to these notices, mt continued in 
posseseion without paying rent to anyone. Im Jamary, 1928, this 
suit was brought te recover five mon thin’ rent thon alleged to be 
due. Im defendants’ affidavit of merits they cleim to have 
entered into possession of the premises under their soentraet 

of purchase and not as tenants of the plaintiff. 

Defendants’ sounsel seys that the sole question is 
"whether a property owner can make persons balding under a con 
tract, or at lenst adversely, his tenante wy declaring them euch, 
and at the same time fix the rent they shail pay." 

We find no evidence whatever in the reserd that defend= 
ants — possession of plaintiff's promises cither “ander 
@ contract*® or any other legal right. The cortract which is in 
evidence makes no provision for the purchecer taking possession 
of the property until « warrenty decd is delivered and there is 
no evidence that such # decd was ever delivered. Pisintiff's 
testimony tends te prove thet defendants took pousession of the 
property without right or eutherity, and the notices which he 
served on them to pay rent corroborate this theory. One of the 
defendants testifiod thot after the second fire, sho asked 
plaintiff's permission te move in and he gave it. This is flatly 
denied by the plaintiff. But if auch permiansion wee given, it 
was a license only, without consideration and revocable at will, 
and it was revoked by service of the notices during the same 
month the alleged permission wes given. Defendants thereafter 
eeccupied either without any right whatever, or were plaintiff's 
tenants. The rule invoked by plaintiff ie unquectionnbly the 
lew, viz: that where a person occupies premises witheut right 
and is notified by the owner to vacate or pay rent at a specified 
sum per month, his refusal to vacate constitutes an election 
te become a tenant of the owner and to say rent on the terms 
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specified by the owner, (1. €. Re R. Co. v. Thompeon, 116 Ill, 


159; Griffin v. Knisely, 75 lal. 411, 417; Niscins v. Nelligan, 
46 X11. 173, 180.) 





Defendants! sounsel apperentiy recognizes the ferce 
of these authorities when he cites the care of Galloway v. Kerby, 
9 Ill. App. M1, where the sourt held thet the peculior facts of 
that ease prevented the appliention of the rule. There, the court 
said: “In such cases, sesent on the part ef the tenant to the 
landierd's proposal for increased rent, has been regarded as 
indispenssble to the creation of privity of contract. Byt the 
continuing in occupation by the tenent without objection or reply 
efter mech o notice hes been received, is held to be tantamount 
to an express assent. Aoberts v. Haywurd, 5 C. & P. 4352." In 
the Gallewry case the facts were such thet the court held this 
presumption ef xnesent was negatived by the evidence; bat there are 
neo euch fects in the present case. Wpon the facta here presented, 
the general rule applies, and defendante' assent ie presumed. 

Any question that might have been urged as to the action 
of tha court in directing a verdict ie waived by not veing argued 
in the briefs of counsel. 

The judguent is offirmed. 

AFFIRMED. 


Barnes, F. J., and Gridley, J., conour. 
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IN THES MATTER OF THY ASTATE OF 
HEBRISTTA ¥. WIRTZ, deceased, 


) 
APPEAL FROM 
CONSGLIDATZD PORTRAIT & VRAME ) 


COMPARY, Claimant, CIRCUIT couRT, 
Appellant, 
COOK COURTY. 
Ve ; 
CHARLES P. WRTZ, executor Tae. : 4 
’ appellee. 42 I.A. 61. 


MR. JUSTICE FITCH DRLIVENED THE OFINION OF THE COURT. 


This is an appeal by the Consolidated Portrait & Frame 
Company from a fudgment of the Circuit court disallowing its 
Claim ageinet the eatate of Henristta F. Turts, deceased. The 
Gase was heard in the Ciroult court on appeal from the Probate 
court, where a similar order was entered. Appelicnt's sole 
contention ia that the court erred im finding the isoues for the 
defendant. This raises only the question whether the finding is 
manifestiy against the weight of the evidence. 
In Vebruary, 1920, Henrietta %wrtz (now deceased) and 

Delia ¥. Dehm, as lesvors, demised to the appellant a brick 
building on Yeet Adams street, Chicago, for a term of nearly 
ten years beginning August 1, 1920, at a rental of §600 a month. 
ly the terme of the lease, the lessee agreed te keop the premises 
in repair, pay all taxes and special ascesements, and pay the 
premiums on $55,060 ef fire ineurance and on $7200 ef rental 
insurance. The lease also provided: 

wy caret the*atatgea" tha —— 

within s reasonable time, not to exceed six months, during 

which time of untenantability the rent shall abate; but in 

case the said firet parties should deem the damage to said 

premises too great to warrunt repeiring same, or ehouvld 


seid premises be destroyed, the lessor shall have the 
Fight to declare the term of this lease terminated. 





ie, 


ROMP ena iz" ere sg si bn ae : sib 
— J Re ee ae © ethos vg aus 
SE LEP OR ENR RE SER eer . 
— on Se 
esac ebeaseoed —— ot A 
, — « ——— I 


onu a a. 
«TH HOO TIVORED 


Tee 00% ‘ —n ES sede 
of GHZAARD — 


bro A. I gh POLLIREA ose Ore 


ra 4 
TOG MET WO cree a evar te i in 
eis ek een ; 


cunt a thoxd 104 Dapenacoasoe wt. Nf. ——— archway. 








* “aber a! Pasi seugh borate naw seen, — 
cts 10% wonned ont —— 
a pacha? outs fads ade Roliconp s0 wigo aapias phat —* 
— — oxy —* 

bie (oaseoeh wen) afta abs edunol .O80L mays 
| Hoked 2 tanikengs oat? ot bent connpR9h lal, abo 


Utanm Yo wet s 10 ,oganhsd ,sooute amehd goev we gathised 
ation 2 0086 ko fataes 8 2m, .G@s — Faun grtaniped atany mee: 
eockmetg ald qoet of hootge seaget axis a Lee Fo 

ait Yq das ,etmomeasees LWkogn’ me were ut , 














fate to OO8TH — adh a uses e 
—5*— ssonetuens 





22 


On February 16, 1921, a fire occurred, of such extent 
that the interior was entirely destroyed and parte of the walls 
came down. The lessorse applied to the city building department 
for a permit to repair end restore the building, but the permit 
was refused upon the ground thet the walle were teo weak to suppert 
the losd upon them, and leesors were required to submit plane for a 
stronger building. Plans of that sort were made, increasing the 
size of the building to some extent, and materially increasing the 
cost of the seme, and these plans were approved, a permit issued, 
and a contract for the new building wae let. 

While this was going on, Mr. Grange, appeliant's president, 
tried several times to induce the legvorsa' agent, Mr. ‘Yurtz, to say 
whether lessors would restore the building or terminate the lease 
under the cleuse above quoted. The lesseore were undecided because 
of the facta above oateted regarding the permit. Orange told Surts 
that he wanted to know “whether he was going back to the same 
lecation ar would have to seek other quarters." ‘urts replied that 
he “could not help him at that time.” Orunge repeated this request 
several times within the next two weeks with the same result, and 
then Wurtz seid thet if lessers put up a new milding they would 
want more rent, mentioning $10,000 a year. Grange said "that was 
out of the question, that he had been offered better premises than 
he had been occupying for lees then that," and “unless he could get 
@ definite decision very quickly he would heave te go out and rent 
other premises." The evidence shows that at the time of this last 
conversation Orange wus negotiating with a real estate broker for a 
leecse of another place. On March 10, 1921, he wrote to the breker 
that “he wae ready te close" a lease of certain described property at 
Fulton and Green streets, Chicago, for $8000 a year rent provided 


the broker could seeure from Wurte a release “of our obligation 
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under our present lease to the building at 1029 West Adema strect.* 
On receipt of this letter the broker told Orange that he would have 
to waive the last paragraph (meaning the proviso), and Orange 
replied that “he was not concerned about that, that he had taken up 
the matter with his «ttormey and his attorney had advised him that 
he did not need to be concerned about it; whereupon aprellant signed 
a lease for ten years of the preperty on Fulton and Greon streets. 
This was dated March 16, 1921, and within fifteen daye thereafter 
appellant moved into that property. This waa dene without any notice 
to the leseers, and they had no knowledge of it until nearly two 
months later. 

When the contractor eccured the permit for constructing 
the new building, he went to Hr. Grane and told the latter that he 
had the contract to rebuild ond — Orange te remove hie debris 
or to give him the contract to remove it. Orange enid he "was net 
interested in that building or the debris." The contractor asked 
Grange if he wan going to go back, and Orange replied thet he 
"didn't think he was.* 

On Hareh 17, 1921, the doy after appelient had signed its 

new lesse, Mr. Hurts wrote apreliant that “it is the expectation 

of the owners to declare the leave terminated before seid six months 

ahall have elapsed," and asking appellant to send to the writer, 

ae egent for the owners, the receipted bill for the taxes of 1920, 

eleo notifying apycliant that additional ineurence, 2s well as 

expense for the removal of debris from the twilding, had been in- 
curred by lessors, which under the terms of the lease were payable 
by appellant. To this letter appeliant made no reply. Two weeks 
later, Wurtz again demanded payment vy letter of the cost of ree 
moving the debris and wrote that o conference was being held that 
dey with a prospective new tenant and a real estate agent, and that 
"it ie hoped that something definite cen be reported to vou in a few 
Gay@ on this subject, a0 I know that you ore anxious to have your 
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lease terminated by the lessore." To this letter no reply was made 
by appellant. On April 5, 1921, Mr. Murtz, still in ignorance that 
appellant had leased premises elsewhere, wrote te appellent that 
the owners had en cGpportunity to make a ten-year lease with a ree 
sponsible sohcern, tut wished to kmow definitely from appellant "as 
to ite actual wishes in the matter." Appelient sent no reply te 
that letter. 

Thereupon, the real estate broker, who was the some broker 
who had negotiated the new lease to sppeliant, showed Mr. Wurts « 
copy of the letter of Mr. Grange above referred to, in which he stated 
he would enter into the lesse for the Fulton & Green street property, 
provided the broker could secure for appellent « releese from ite eld 
lease. The broker sise told Mr. Wurtz that eprellemt hed waived the 
proviso and signed the new lease because its attorney had advised it 
that it need not be soncermed about the old lease. Therenpen, Mr. 
Warts, ae the agent for the lessors, leased the rebuilt premises te 
the vestern Unien Telegraph Company for twenty years at an average 
rental of $1000 « month. The rebuilt building was larger and stronger 
than the building that was burned, and, according to oll the testie 
mony, was worth considerably mere then the ol¢ building. The new 
mudlding cost approximately 992,000, and the insurance collected on 
the old building was 956,000. 

As soon of appellant learned of the lease to the Sestern 
Union, it began suit in the Municipal court ageinst the lessors, 
eleining $46,800 demeges, being the alleged differance between the 

Velue of ite first lease and the rent reserved in it. The record 
shows that before thet case wus tried, Mre. Worts died; that her 
death Wee suggerted, and the couse proceeded against Delia Cehm, 
and thet in April, 1923, a jury in the iunicipal court found the 
“Asmues in her favor and judgment for the defendant wos entered. 

: On June 6, 1922, after Mra. Wurtz died end before the trial 
the Municipal court, appellant filed ite clxim in the Probate 
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court against the estate of Mrs. Wurtz, asking for the same 
damages as were Claimed in the Municipal court action. As 
above stated, the claim was dismissed in the Probate court and 
likewise in the Circuit court, efter « full hearing before the 
court without a jurye 

We think the detudled statement we have made of the 
facts appeering from the transcript is sufficient te show that: 
the finding «and judgment of the Cirouit court were fully sus- 
tained by the evidence. There was other evidence, consisting 
chiefly of testimony regarding the value of appellant's lease 
of the burned building. It is quite apparent from the evidence 
that the Adums street building was, to all practical intents and 
purposes, destroyed, thet appeliunt then desired to have the 
iease terminated, and did all] it could to induce the iessers’ 
agent to cancel the same at omoe. It is also apparent that within 
two or three weeks after the fire it beceme setiefied, through the 
advice of its attorney, that it could ignore the lease of the 
burned premises and make arrengements for space elsewhere without 
dmourring any liabiiity to the lessors, perhaps becayse of the 
provision suthorizing lessors to terminate the lease, if the milde 
ing wos“destroyed” by fire. It is also quite clear from the evi- 
dence that appellent gave the lesvors’ agent to understand thet 
appellant desired the lense to be terminated and wae willing it 
should be terminated at ony time, and that, with full knowledge of 
the fact thet leasors’ agent so understaod the matter ond was 
negotiating a new lease with ether parties upon that underetandings 
in order that appelisnt might be released according te ite own 
Fequest, it made mo objection whatever until efter the Lease to 
the Veotern Union wos made. “e think the trial court wee justified 
in finding thet under these circumstances appeliant’s lease was 
terminated by mutual consent, even if it wae not expressly declared 
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to be terminated by the lecuers, after Suerte wee informed of 

what Ar. Orenge hac wnid and done. The fury in the Municipal 

court in the suit ageimet Delia Palen evidently came to the some 

conclusion. Certainiy, it oammet be said thet the findirg and 

fudgnent of the Circsit court are menifestly against the weight 

of the evidence, ani therefore ite judgment will be affirmed. 
AFFIRMED» 


Barnes, }. Jo, and Gridley, J., conour. 
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MAB G. WILFORD, i al 
Appellee, .. 
APPRAL FROM 
vs. MUNICIPAL COURT 


OF CHICAGO. 


242 T.A. 614 


MR. JUSTICE FITCH DELIVERED THE OPINION OF THE COURT. 


PRED BYCKLENBLRG 


e 
Appelisnt. 


Upon a trial before the court without a jury, plaine 
tiff recovered a judgment against defendant for 6155, which 
sum had been paid to defendant by plaintiff as the first 
month's rent for a store on Diversey -Parkway, under a lease 
that wos afterwards cancelled. When the lense was made, in 
August, 1924, the building was under construction. The lease 
ran for five years beginning October 1, 1924, tut there was a 
Clause in it stating thet if the building was not then completed 
end ready for occupancy, the lease should take effect “on and 
from the date said building is ready fer occupancy." In 
Hovember, 1924, defendent wrete plaintiff two letters te the 
effect that the building would be ready for occupancy on 
December lst. The preponderance of the evidence is to the effect 
that the building was ready for occupancy not later than December 
5, 1924. Soon after, plaintiff and her brother called on the 
defendant at his office and asked him to cancel the lease. 
Defendent testified that the reason she then gave was that she 
had lost her agency for a cleaning end dyeing establishment. 
Plaintiff denied that this wes true ond denied that she said so. 
Ghe testified thet she had leased the store for that business 
and that defendant had afterward leased the adjoining store in 
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the same building to another tenant for the some purpose. 
Defendant agreed to cancel the lease from Jarmmary 1, 1925, and 
that he would try to rent it for her for December and agreed to 
refund te her whatever part of the 9155 deposited "might be coming 
te her® if he rented the store during December. The store was not 
rented until February, although defendant appears to have tried 
in good faith to rent it by advertising and through brokers. 

Upon this evidence the trinl court seemed to think that 
there was some sort of obligation on defendant's part to return 
the money she had paid. We are unable to agree with that view. 
It is clear from the evidence thet the money wos paid for the 
first month's rent and it is quite as clear thet defendant never 
agreed to return any part of it unless he was able te secure another 
tenant for the month of December. As he was not able to do so, 
plaintiff was not entitled to the return of any part of the money 
paid. The lease was cancelled by mutual consent upon that under- 
standing, and therefore the — and judgment of the trial court 
should have been for the defendoent. 

The gudgment will be reversed with « finding of facts. 

REVERSED WITH A FINDING OF FACTS. 


Barnes, P. J., and Gridley, J., concur, 
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PINDING OF FACTS, 


The court finds that plaintiff paid the defendant 
$155 for the first month's rent of certain promises owned by 
defendant and lessed to plaintiff; that by the terms ef the 
lease that smount was due and paysble es soon as the premises 
were ready for occupancy, which, the court finds from the evi- 
dence, was not later than December 6, 1924; that plaintiff did 
not then move into the promises, tat asked defendant to eancel 
the lease, which defendant agreed to, upon the understanding 
that the money paid should be retnined by defendent unless he 
eould secure another tenant for the month of Yecember, which 
he was unable to do; thet defendant made no other agreement to 
refund any part of the money paid. 
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MAX GOLDBERG et al., ) 
Appeliants, ) APPEAL FROM SUPERIOR 
Ve COURT OF COOK COURTY. 
HERGSHAL CALIVORNIA FRVIT PROWCTS i ; 
COMPANY, # corporation, 4 2 1 A ® 6 1 a 
Appeliee. 


MR. JUSTICE FITCH DELIVERED THE OPINICN OF THE COURT. 


This appeal is from «a finding end fsudgment for the 
defendant at the close of the plsintiffe' evidence, The suit 
was brought to recover $20,000 which had been paid by plain- 
tiffs to defendant to apply on the purchase of 50,000 goaliens 
of pert wine, conteining twenty per cent alcohol, at the price 
of $1.62 a gallon. 

The written contract between the parties provides that 
euch wine should be marmfactured by the defendent "in the grape 
districts of California” during the season of 1920 and delivered 
"f.0.0. cars at marmfacturing point;" thet the wine is to be 
delivered "naked," plaintiffs to supply e1) necessary ceoperage 
and procure the proper revere temps; that defendant will procure 
@ proper permit to manufacture the wine, and plaintiffo “will 
procure the necessary permit for receipt and transportation 
thereof." The contract alse conteined the following provision: 

"It ie understeed that this contract is made and 

said wine will be mamfactured and delivered, only in 
conformity to all reguilctions ond rules, and lewe of .the 
United States, relative to the mormufecture ond distribution 
of port wine and foodstuffs. In cose laws are enacted for 
the prevention of manufacture or delivery of said wine, 
said contract shall be terminated and all payment or ° 
deposits made shall be returned to the respective parties. 

The claim of the plaintiffs, us set forth in the special 
counts of the declaration, is thet they “were unable to secure a 


permit to receive said wine or ony part thereof, or to lawfully 
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deal with the said wine in ony manner whatever,” and by reason 
thereof they were entitled to « return of the money they had 
paid on account. 

The evidence on behalf of the plaintiffs tends te 
prove thet defendant manufsctured the wine under o manufacturer's 
permit and stored it in St. Helena, California, in a bonded winery 
with which defendant was connected, that at plaintiffe' request, 
samples of the wine were enalysed and tested and found to be ef 
the quality specified in the contract, and that defendent complied 
in all other respects with the requirements of the contract. The 
contract was dated October 2, 1920, ond the wine was to be delivers 
ed “on or about" Vebruasry 1, 1921. The evidence shors that pleine 
tiffs did not “supply ali necessary cooperags,” nor procure any 
revere stamps, nor make ow formal epplicetion to anyene for the 
necessary permite “for the receipt and transportation thereof.* 
It also appears thet pleintiffe were manufacturers of cones and 
wefers in Chicago; that they head no warehouse in which to store 
the wine if it hed been received by them, and that they never 
made any arrangements to seouxre any storage wpace for the same. 
One of plaintiffs witnesses testified that he tried to sell the 
wine to other parties, but, for some reason not disclosed by the 
evidence, he was unsuccessful. The same witness also testified 
thet after the contract was signed, he went to the “prohibition 
commissioner's office® in San Francinece and talked with one of the 
Clerks, after which he told the president of the defendent company 
that, at the effice of the prohibition director, he had “asked about 
applying for e# permit and that they told me thet they were not 
issuing any permite at that time ond thet there was no use of 
applying for any, 45 no permits were being issued.” The plaintiff 
Max Goldberg testified that he “went to the transportation build- 
ing" in Chicago, some time in March, or about the firet of April, 
1921; that "at the prohibition office® in thet building he "saw 


i 





anover ef ban ".tevedany termant que mi ontw bles oct thw Loeb 
bart youd yuetem off Ye wtutes a @9 bole iene otew yout Yootedd i 

_ PON Ma 

ae ehieed” — E — — a to thaded he ebiebive ant 

e*xaetmcs tones « hey emt ent betuton tomas taabaeteb Fold ever 
Promky bobnod » mt ⸗⸗ sanplell £6 mk th bonote bam ton 
.fbebpex tarts mine ie testt sbedoormen onw —— ‘bend 
Yo sf oF bret has bafead bem becytans enew omtw out Yo eotgmse 

—— tanhire'toh Jas} bn ,tonathoo edt mt bokttooge Withup dat 
olf .tpatinoo oi? to wtmomntiapon ode Make foo: J ‘serie iin ak 
weer tied od ae oer oreke ost baum —J of —R eee env, ta oe0 
ot bade: tort erece sommbive oagr ,£h0L pf yragntot “typed, 7° mo" bo 
Wn eauD ONG TOR, “, CRA TDgaNE cuseegen iia yhague? fon, * at 
ort 10% onoyie 97 Bod? 29. bLeqs fuze? vas oem 108 .eqmate ee 

*. Yooved? gobtat<oqanets hte Pqkooox edt +0” ag erred wie 

hae sono Yo exotutos tums orey BTTteeh 
grate of Mode at —— zen⸗o ach a2 are kew 
woven qed? tant dom .mode yi hovhooet mend hed 22TH enky. edt 
-seag edt coh goege SueTes me etMEe ot atmOmEgmaTTe Ye oben 

edt Lfee of bode? ae tuelt hegteeust aeengntiy 'etutatete te end 
MM  demotendh tom maanes omne cot atat eehtxee redte. Of omky 
bettizaet nia saenttw omen ad? .fWteneopunny wow ot gonmoksve 
ands Sete” a? Seow of , home cay dennis Ae LO 
odd to ono MP kw Hokdat bas eeetonn:% nad mt *wettte a's tenolag bmg 
Wage tmohneteh elt te trobteere ste hier ae yt sestzade 
fueds deans” a fhe! *2 — *—*— rT 





















thiowiete eae Soars anny — —— 
—— ,, — — — — —— — 


trvd Te khn kieban Fade Xe aol AE ote Md one hed ek" 
wait® of webe liad same Ot —— 


Se 


an official,” who told him it wae no use filling out any application, 
end that he did net fill one out. The same vitnese aleao testified 
that he went to the "New York prohibition office" and spoke to some 
officer there, whose name he did net remember, about his contract; 
but both these witnesses admitted they did not fill out or present 
to any prohibition director anywhere any written application for a 
permit, such as the regulation of the treasury department require. 

The only question involved on this appeal is whether there 
was ony evidence before the court tending to prove the plaintiffs’ 
cause of action as alleged in their declaration. After reading the 
evidence in the record, we are of the opinion that the trial ten 
did not err in finding in defendant's favor on that question. While 
it is true that the evidence shows that plaintiffs did not procure a 
permit, there is no evidence fsirly tending to prove that they could 
not have secured such a permit by making « proper application for the 
same as provided by the regulations of the Treasury Department. The 
contract required them to “procure the necessary permit for receipt 
and transportation,” and their failure to do seo was a breach of the 
contract on their part and constituted no ground for rescission or 
cancellation ef the contract. This was the conclusion reached in « 
very similar case in New York (Ciocca-Lombardd Wine Co. vy. Yucini, 
204 N. Yo Appe Div. 392, 198 BW. Y. Supp. 114; sffirmed without 
opinion in 236 BH. V. 584), and we agree with the reasoning of the 
Hew York court. 

Plaintiffs’ counsel contends thet the lew did not require 
them “to do a uséless act,” after they were told there was no use 
in epplying for o permit. “hat the clerks in the offices of the 
prohibition directors may have suid to the witnesses is obviously 
immaterinl »0 well as incompetent; but if it could be considered, 
the testimony on thet subject does not show thet ony prohibition 
dirceter, or commissioner, or ony other person clothed with authority 
te speek on that subject, ever told the plaintiffs, or anyone in 
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their behalf, that there was no use in making such an application, 
. It is not claimed, nor doce it appear, that there is 
anything in the prohibition act, or in the regulations of the 
treasury department in force at that time, which made it ime 
possible for plaintiffs to procure such « pormit ss the contract 
required. Wor is it claimed thst the contract was illegal when 
it wae made, or thet by resson of any law or regulation thereafter 
made it become illegal to mamufecture or deliver such wine. It 
was only in the latter case that the contract, by its terms, was 
te be terminated and payments returned. 

Por the reasons stated the judgment is affirmed. 

AFFIRMED. 


Barnes, FP. J., and Gridley, 3., coneur, 











rome eT ee * 





il ER, SH, tt LAT, 
“Gh wed) tat gsagga £2 000), <oH «BaMBale Sequel, £oc0 wocrvio 
— * onehs ——— ont at te toa, ———— 



















* n mbacs dotiy somt tudt 20, 90mg? mb, i 
Soartase out «5 sms som goming 8 ep Abeba: } 
route y fae auw tonne | 
Ps CS See : 
f * A ee aie Dak es 
ar atr du ob 
* ss td ae air es — 5 


— — perth, 


ghixte° — * ob, ose ity SW 
* Ce Me oie —J ed poe 1%. “vee bie 
ern ee ee ee es I, dice ok OGD has — we eat — V—— — i 





+ eee ea WhO bin tee: 2 6 
— SS — iy eric i ae Sein eee — 88 





ay Siete aa er 
ee Ne gk ee PRR Seer 





ee ee Ce We ak ee ba via ote — pe ag ee ste eet 


Laon <p eghwwey MT ath, ayer SAG RE oe, — 
betel ntl WR, entezeaer SANE Se eR ee se Lae wer 
een a Lek. ES pa ae ee ner «eae. Mie eee Av, —— 
ee ee ee ee — sai — VM ue HBS 0, : 


aehaet fom LA we tage canis. apres avnarngaate, 






sat * 
ies its tg — 


ike ie ae REP: ER ee ORE yt ot See * pian: satan! gab we * ott é 


— 


—— 






serene. at donde e 3 
yhumndets oh. wees Aah) Sa AR: wT EHO: ne eal NHN wots ate 
aiaktuaon a boane 24 Ueto haath an Ree ae onl 

een Iheteag {ty Rok! ARE TOR he aie ——— 

ai ———— aie —— Peres. wr yaad ai aes ae Behe Rona Be J pia 










* — —— Mri ag Gere 





265 = 30526 


— 


JOSSPH SILVER, 
Appellee, APPEAL PROM 


SUPERIOR COURT, 
COGK COUNTY. 


@421.A. 614 


MUR. JUSTICE PITCH DELIVERMD THES OPINION OF THE COURT. 


Ve 


ETHEL F. LIPSEY et al., 
Appellanta,. 


Thies is an appenl from a decree of the Superior court 
finding that complainant is entitled to a mechanic's lien on 
certain premises described therein, and directing the sale of 
the premises to pay the same. 

It is first centended that there is a variance between 
the allegations of the bill of complaint and the proofs. we 
find no such Variance. The bill slieges that complainant is 
a contractor and that appellant, Ethel 7. Lipsey, was the owner, 
on April 24, 1923, of the premises on which a lien is claimed; 
that on that day, she and her maeband made a contract with come 
plainant by which complainant undertock and sgreed to do “painting 
and decorating work” on her building, “as ordered and directed by 
said Sthel ¥. Lipsey and David Lipsey, as will more fully appear 
by the itemized list hereto attached and made port hereof and 
marked '%xhibit A,' at the agreed prices eppesring thereon.” The 
“Exhibit A" thus referred to is an itemized statement of painting 
and decorsting done in each of the three flate of appellant's milde 
ing with the price opposite each item. The total is $70. It is 
then alleged that complainant did “all of said work so ordered," 
and sleo did “certain additional and extra work ordered during the 
Progress of said work" by sppellants “at the agreed fair, reason- 
able and market prices, a# will more fully appear by the itemized 
Bist thereto attached and made part hereof and marked 'Sxhibit 
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B.'* The “Exhibit 5" thus referred to is an itemized statement 
of extra work and materials, egeregoting $724. Compleinant's 
proof follows and sustains these itemized statements, item by 
item. Ho evidence was offered by appeliants. The contention 
is wholly without merit and based upon a misinterpretation of 
the allegations of the bill. 

It is next urged thet the notice of lien filed by the 
complainant is insufficient. It appeare from the record that 
this was one of the objections made to the master's report, and 
was overruled. There in a diapute between counsel ae to whether 
these objections were ordered to stand as exceptions, and the 
“praecipe" recere filec here leaves the matter in doubt. But in 
the view we take of the objection, that question is immaterial. 
Section 7 of the Mechanics' Lien Act provides in substance that 
as agsinet any other creditor, or any incumbrancer or purchaser, 
no contrattor shall be allowed te enforce his lien unless within 
four months after the work is completed, or, if extra work is 
dene, within four months after the completion of such extra work, 
he shell either bring mit to enforce his lien, or file with the 
clerk of the Circuit court « verified claim for lien. This sece 
tion further provides: ‘such claim for lien may be filed at any 
time after the contract is made, end as to the owner may be filed 
at any time after the contract is mede and within two years after 
the completion of said contract, or the comple tion of any extra 
work or the furnishing of ony extra material thereunder, and os te 
such owner may be amended at any time before the final decree." 


This section of the statute was construed in Zander 
| 159 111. App. 372, to mean 





that a contractor's lien may be enforcedas against a creditor, 
incumbrancer or purchaser by either suing or filing « claim within 
four months, and as against the owner, by gither suing or filing 
a Claim within two years efter the completion of the worke It 
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was pointed out in thet ense that the provision inserted in eeetion 
7 of the present act permitting the claim for lien, os agsinst the 
owner, te be filed within twe yeers after the completion of the 
contract or of the extre work, first appeared in the meehentcs' lien 
act of 1903, and therefore decisions under prior acts on this mbe 
ject are not in point. That decision wae followed ond oppreved in 
Smith vy. WcLeughiin, 189 Il]. App. 529. As the bill in the present 
caee was filed in much lees than tro years efter the vork wae com- 
pleted, complainant thereby became entitied te enforce hie lien as 
egoinet appellants, even if no claim for lien had been filed. The 
present owners of the property did not appeal, and their rights, 

if ahy, «8 purchesers frem appelients, are net involved. 

The further objection made by aprelients, that the 
mechanic's lien claim was not itemized, is unteneble for the reason 
that the present atatute does not require it to be itemized. The 
objection that the claim of lien filed states that « lien is claimed 
under « contract for $1594, instead of » contract fer $870, and | 
another for sdditienal work ef “724, is answered by what has already 
been said. 

Finding no merit whatever in «ny of the alleged errors 
ergued by aprellant, the decree will be affirmed. The clerk will 
tax, a8 part of the costs against appellants, the expense of printing 
the additional abstract filed by appellee. 

AFVIRMED. 


Barnes, P. J., and Gridley, J., concur. 
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RB. BW. HANSEN and J. WH. HANSEN, 
doing business as %. J. Hansen 


} 
& Co., —— ¥ APPEAL FROM 
i MUNICIPAL COURT 
MORRIS SILBERT, ) iain : 
spent. ) 2AQIA. 615 


HR. JUSTICK FITCH DOELIVERSD THE OPINION GY THE COURT, 


This is an appeal from # judgment for $139.77 for 
extra work (steam fitting) dene by plaintiffs on defendant's 
wudlding. Pisintiff firet filed a etatement of cisim against 
Norris Silbert alone, alleging that the work was done at his 
wequest. A trial without « fury om thet claim wae begun, but 
when 3. N. Hansen, one of the plaintiffs, testified that plain- 
tiffs were employed by Norris Mason, a centracter, and that 
defendant Morris Gilbert had stated that "Mason was his con- 
tractor ond wes to pay for the work,* the cause was continued 
and Mason was made a party defendant. 

Plaintiffs then filed an amended statement of claim 
which sets up exactly the some cause of action agsinst Nason 
alone a8 was set up in the first statement of cleim against 
Gilbert alone. The amended atatement is complete in itself, 
makes no reference whatever to Jilbert, and calls Mason “the 
defendant." By filing this omended statement of claim the 
Cause of action against Silbert was abandoned and thereby the 
original statement of claim was superseded by the amended state- 
ment of claim. (Maegerlein v. City of Chicego, 257 111. 159.) 

When the case was again called for trial, Mason was 
Gulled as a witness under section 35 of the Municipal Court Act, 
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He testified that he wae the “general superintendent of the entire 
wbudiding,* and that Silbert “teld me te hire « steam fitter and I 
hired Wr. Hansen.” Silbert denied this and denied that he ever 
agreed to pay plaintiffs’ bill. Thereupon, on motion of the plaine 
tiffs, the euit was dismissed as to Monson and judgment was entered 
against Silbert. If the cause had been tried on the original etatee 
ment of claim, the evidence of Mason, if believed by the trial court, 
might have been sufficient to sustain the fudgment againet Silbert; 
but as the case wes tried on on amended statement of claim, in which 
the name of Silbert is not even mentioned, the judgment against the 
latter is net now supported by the statement of claim upon which the 
Case wes tried. "hile the formalities of pleading have been abole 
ished by statute, it is still the law in the Municipel court as in 
other courts, that «a party is limited in his evidence to the claim 
he hes made; that he cannot make one claim in his statement and ree 
cover upon proof of another without smendment." (Walter Cabinet Co. 
Ve Russel, 250 Ill. 416, 420.) 

As no cause of action ie slieged against Silbert in the 
omended statement of claim, the judgement ogoinst him ies erroneous. 


(Gilimon v. Chieego Nys. Co., 268 Ill. 305; Lyons vy. Kantery 285 
Ill. 336.) 


The judgment is therefore reversed; end as Gilbert was 
virtually dismissed out of the case by filing the amended statement 
of claim, the cause will not be remanded. 

REVERSED. 
Barnes,,2. Je, and Gridley, J., concur. 
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MR. JUSTICH FITCH DELIVERED THE OPINION OF THE COURT. 


This is an appeal from m judgment in plaintiff's favor 
for $1500 for demageo for personal injuries sustained in a 
sollision between his automobile and that of the defendant at a 
street intersection in Chicago. Defendant claims his automobile 
had the right ef way, and thet the court erred in refusing several 
instructions offered by defendant on that theory. 

The collision cecurred at the intersection ef Dorchester 
avenue and Sixtieth street. The former runs north and south and 
the latter cust and west. Plaintiff, in a small Durant car, was 
driving south on Dorchester averme ot a speed of eight or ten 
miles an hour. Defendant, in « big Cadillac car, war driving 
east on Sixtieth street at a speed in excess of thirty-five 
milee an hour. It was sbout one o'clock in the morning of May 7, 
1923, The evidence on behalf of plaintiff tends to prove that 
as pleintiff approached the intersection, he looked along Sixtieth 
street in both directions, but failed at that time to vee the 
defendant's autemobile approaching, perhaps because of an inter- 
vening row of trees along the north side of Sixtieth street, or 
perhaps because he wus confused by the street lights slong the 
south side of Sixtieth street; that os he entered the intersection, 
he looked again and then sew defendant's car coming towards him a 
hundred snd twenty-five feet away, and coming very fost; that 
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Pleintiff “didn't think he could make it acrose” and therefore 
turned to his left, end his car was immediately otruck on ites 
rightehand side, turned around on the street, the back wheel 
broken, the glass in the front broken, and the sents and eushions 
“dislocated;" that plaintiff suffered a number of cute on his 
head end face, one rib was broken and he sustsined other serious 
and painful injuries. 4n apperently impartial witness, a lady 
stenographer, was walking westward on the seuth side of sixtieth 
strect, and saw the collision when she was fifty feet east of the 
corner. Her attention, she seid, wee perticulerly attrnaated by 
hearing the "squeak of the brakes" on defendent's car, which was 
then ‘eoming east on the nerth aide eof Gixtieth street at a speed 
of between thirty-five and forty-five miles an hour. the testified 
that at thet moment defendant's car was seventy-five feet weet of 
Derchester avenue and that plaintiff's ear wee then about six feet 
north of the north curb line of Sixticth street. The actual collision 
occurred ebout the center of Sixtieth street and east of the center 
of Dorchester avenue. 

The evidence om behalf of defendant is not materially 
different. He testified that be drove some friends home from 
the theater that evening and then proceeded homeward, his wife 
sitting in the rear seat; that he was followed by four men in a 
Dedge car whem he suspected to be bendite and therefore traveled 
enst at « speed which he admitted wac at lenst thirty-five miles 
an hour; that he did not see the plaintiff's ear coming south 
on Derchester averme until it entered the intersection and then 
applied his brekes at a point forty-five or fifty-feet west of 
Dofchester avernme. He claimed, an did the plaintiff, that the 
row of trees on the north side of the street prevented his seeing 
plaintiff's car before that time. It wae shown that the piece 
where the collision occurred was « residential portion of the city. 

Defendant does not contend that the evidence is not 
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sufficient ta prove that defendent was negligent on the cecesion 
in question. He contends, however, that pleintiff was negligent 
in not yielding the right of way te defendent. After a conside 
eration of the whole evidence, we do not think he had the right 
of wey., We are of the opinion thet what was said in Splmon v. 
Bilson, 227 tll. App. 286, ie applicable to the facts of this case: 
“while the statute gives the right of way to vehicles 

approaching slong intersecting hkghways from the right 

over these eprronching from the left, it monifestly does 

not intend to confer that right regardless of the distanee 

the approaching care may be from the point of intersection. 

It does not contemplate that the right may be invoked when 

the car from the right is eo fer from the intersection at 

the time the car from the left enters upon it, thet, with 

beth running within the recognized limits of speed, the 

latter will reach the line of crossing before the former 

wild reach the intersection. * * * Urider the claim of 

right of way defendent certainly hed no right to keep up a 

epeed that was @ Vieciation of the law and run 

@ewn one who wos observ the law. The statute contemplates 

the asvertion of such right of way where cars approach the 

interseetion at about the same time.” 
However, even if it could he held, under the facts of this case, 
that defend«nt head the right of wey, that fact would not be decisive 
in this csse, fer the reason that there was « count in the declar- 
ation alleging wanton and wilful misconduct on the part of defendant, 
and we think the evidence suntains that count and therefore the 
negligence of the pleintiff, if any, is not » defense. In The Beople 
v. Sehvarts, 296 I11). 218, it was held that where o driver of an 
wmutemobile is sherged with manslaughter cemmitted by running over a 
podsetrian and the defendant admite that he was driving et a greater 
rate of speed then is ¢eolered by the Motor Vehicle Act to be primp 
facie eviderce of negligence, it is a question for the jury whether 
such a rote of epeed, together with a failure to keep such o 
leokeut ex weuld eneble the driver to see persona crossing the 
pireet at the time ond plece where the accident occurred, cone 
etitutes mock a wenton and wilful disregerd of the safety of the 
public as te amount to criminal negligence. Surely if such 


evidenee would support a finding of guilt on » cherge of criminal 





telecane od se | trenetnen aa teesbaw Yeh salt aves ot frontoriren 
snogtigon aay Vike adsl tuste Amr aw oac aubapsmon on. smokseoup mt 
~bhanoe « cag ta stabs teh of ww te taahe. welt wmbbweke tent st 
fags od? ‘dot on dekeit Jon eb ow ,opmshive sLendtw ett Yo. mobtare 
. Gales oc: bkae saw Secy tod? mekatae ad? overs oe ey sya tO 
onep akdt to ateat att of oldastigge af «88, UGA LED: PS yoetey 
noconden 9f yn te $igiz os * ra —* 22 —* bw | 


tes. 
— — 


— van Sas ‘ “ig c 








\eaae et Ye wdest welt ob hind ef hiveo #2 32 move zs 





“Wvbuzsdh OF Fon bkoow toot tact Bd 0 satay: watt act on oo · ehe 
— net! at! Puwed « dow eves? tas) moweor ont vor ywase edt mt 
sthwehweteh te ftaq of? ao toubnaoa ke tuntt bw —XR med taw emigelta nolia 


th BRT 
Silt wrotoredt dma tavoo fast embad ave comebive eats anne on hee 
aigoet aff mI .ounsteh a tom at A v Huni⸗ ia ——— 
na tO toviath o evade fost bied caw #2 » 68s AEE 008 . 
& tere yeinrwr ys hots Iman sotddgae tenon at be bopreds a — Re os 
wareden a #5 jakvich uow of dost oftmbs tnadastob ond * “nadatuabor 


GUM WAP 


akin tf oF g0A iembrrinte bbe Ta 


‘tort? ete wrue oft wet molt aoup & nd * ————— @ sombtve sinad 
'p dows — os wut tay * 9 bw costt get shoves te oar son. 
acid pttacore anosaog 2 ‘of ‘rove wit eldens bison ea z 









— Oe a. eA Re RO 
<ttde ‘Borden se snobtoon * on· ent * Ru⸗ ont ta — 7* 


de hu tah ae aie Oo we 

tit Yo Wotan at to deny acpmt i? 

vie Mae EE RRA Ot qd ee nts A 
owe * — + age ered fanbut xa af Aronenn 


ot ea ohid. 
Pity: copmeipmarmiaet ar ers (ry yo! 
lack, a ac? teste he? iggy oF 






40 


negligence, the evidence in thie cose is sufficient to sustain the 
charge of wanton and wilful conduct resulting in injury te the 
plaintiff. 

It is also urged that the court erred in refusing several 
instructions offered on the theory that pluintiff hed the Yight of 
way st the intersection at the time in question. The abstract does 
mot contain ell the instructions and appellee points out that the 
record shows thet at the same time the court refused these in- 
structions it geve one on its own motion, which certeinly estates 
the law in this respect as fevornbly toe the defendant as he could 
rensonably ask or expect. The error, if any, wes therefore harm- 
less. 

Pinding no reversible error in the record, the judgment 
is affirmed. 

AFPIREZD. 


Barnes, Pe. Je, and Gridley, Jeo, Goneur, 
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STEVE 27@LICZYNSKI, 


Appellee, APPEAL FROM 


ve 
OF CHICAGO, 


LUDWIG SOKOL et war rn 2 4 2 LA. 6 1 5 


MR. JUSTICE FITCH DELIVERED THE OPINION OF THE COURT. 


} 
) 
; MUNICIPAL COURT 


After e fury triel, pleintiff recovered a judgment 
against appeliants. Their sole contention in this court is 
that the judgment is erroneous because it is against two 
defendants, and the written contract set forth in the plain- 
tiff's amended statement of claim is signed by only one of 
the defendants. 

The amended etatement of claim contains the follow- 
ing allegations: ‘That on April 9, 1923, defendants were 
soint owners of certain described real estate in Chicage, 
and on thet day, “plaintiff made hie certein agreement with 
defendants whereby plaintiff underteck to remodel the building 
on the premises above devcribed, as follows; 

*April 9, 1923. pecifications for moving old building 
to the front, putting it on foundetion, an addition of three rooms, 
two bedrooms 10 x 11, front room 12 x 16, and a front porch, open, 
6 x 12, rear porch 7 x 24, stairs from rear porch to attic. Hot 
water heat and all neceseary plumbing to be put in the building 
and new sink in kitchen, leaving old bathroom end toilet. Oxtre 
eas hot water hester. ‘ork to be done according to plans, and 
electrical fixtures to be put in the three rooms. Price between 
builder and owner the sum of $3030. (Signed by) Ludwig sokel. 
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Steve 2Zgliezynski; “ 

That “said centract wes then and there reduced te 
writing in the words and figures next sbove set forth and signed 
by the said Ludwig Sokol, and the said Frances Sokel then and 
there said the terms thereof were satisfretory to her, and said 
defendants then and there promised te pay the said sum of $3930, 
as in said statement set forth;" thet “pursusnt to said agree- 
ment, and with the knowledge, consent and acquiescence of the 
defendants and cach of them,” plaintiff furnished the said labor 
and material and performed the contract in all respects “except 
in so far os the said defendents and each of them prevented plain- 
tiff therefrom;" that on September 25, 1925, plaintiff "had complete: 
the furnishing of «11 inbor ond material by him to be furnished unde: 
the said contract, except putting in the trim, the labor for which 
would be, towit, $60, and material and labor for part ef the plumb- 
ing amounting to, towit, $625," when the defendonte, without cause, 
refused to permit plaintiff te complete the contract, which plain-e 
tiff was at all times veady, willing ond able, and offered te do; 
that defendants paid $2566.90, leaving $1363.10 dve “under said 
contract; that plsintiff alse furnished, at defendants’ request, 
extra work end material, the items of which, sgeregating $571.80, 
are given; thet the total amount due ia $1954.60, which defendants 
have refused to pay, though demanded; to plaintiff's damege in the 
sum of $2000, 

The affidavit appended thereto states the amount due 
at $1249.60 and interest. 

Bach defendant filed o separate offidavit of merits 
in which joint lisbility woe denied, ond Mrs. Jokol denied any 
ratifiontion of the contract. 

Defendants insist that “appellee is trying to held 
appellants jointly on a written contract signed by only one." 
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The written agreement set out in the statement ef claim is in the 
form of o written proposition or bid of a contractor te de 
specified work fer « specified amount, and the statement alleges, 
in effect, that both defendants accepted the plaintiff's proposition 
made in thet form and promised to pay the spocified price for the 
specified work. Under the suthorities, a proposition so accepted 
and acted upon becomes the contract of the porties and is binding 
upon all of them. In Porthman y. Deters, 206 I1l. 159, 166, it ds 
said; “"I¢ is well settled by the decisions of this end other courts 
that, where a party accepts and adopts « vritter contract, even 
though it is not signed by him, he shall be deemed te have asvented 
te ite terme and conditions and te be bound by them. (Memory v. 


Hiepert, 151 111. 623; Ames v. Bojr, 130 id. 562; Lowber vs Commit, 
36 Wis. 176; Elumb wv. Campbell, 129 I13, 101.)" In Memory ve Hiepert, 


Supra, the court ssid: “The delivery of a «riting and its acceptance 
and adoption by the party, to whom it is delivered, are necessarily 
facts dehors the writing iteclf, and most, therefore, be preved by 
extrinsic evidence; and where mitunlity is established by proof of 
the acceptance of the writing, the contract is, notwithstanding such 
resort to parol evidence, a contract all of which is in writing.” 
Thies language from the opinion in the Memory case, supra, was quoted 
with approval in the case of Yorthman v. Deters, supra. iIn addition 
te the suthorities mentioned in the Forthman case, the following 
eases may be cited wherein the same general principle hoe been 
applied in this and other states: Esmay v. Gorton, 16 111. 487; 
Vogel vy. Pekec, 157 111. 359; Anglo-\mertcon Provision Co. v- 
Prentiss, 157 Il]. 506; Seliers vy. Green, 172 Ill. 549; Bloch v. 
Btern. 152 111- App. 404; Miers vy. Pulrer, 167 Ill. App. 495 
McKenge vy. Soully-Kostner Coal Co., 185 I1l- App. 322; Heys ¥- 
@ehille, 185 111. App. 628; Girard Ins. & Trust Co. ve Coopers 


162 U. 8. 520; Henderson v. Henderson, 156 In. 864; Babbitt ve 


icy 





‘ te 
etd mt ek mbalo Vo tnvamtate oe ok due ton 2 Rome vau⸗ note bow ost 


ob of Totomitans © Ye bad ne su As knoqeng moat ken ae le 
.copolin dmopietase alt new orem hati AeRs © am show ho aꝛio ·i · 
nose oogord YAR at be beequoen doawbanteh ated gaat \ebeTRe HR 
fst rot volte hestkooge sil yng oF topdans tax ae? Heid ohm | 
hataarns oe MOEA Loomere 2 sobs bravitium este ee a. ves ; 
ankiohd af tna aeltng et Ye toastqo> git somaned noqu 
ato} 08 (000 (£22 908 soxstad..y pomitnet a sms * 
— — ‘Wise 
| aero ,doathnen eet oher a atgeha. bia atqunoe Yuag a —— 
eronena⸗ ovad of Bemswb od Chast anf gine of —— 
CY gaat) cttt GF teed 8. ban — ot 
ai eaedwet OU LBS OC Am ROH eM agmh 7888 SEK 
sa - —— Sogou 















“te thotae vit bertwhintee ne. print — bse seseobave 8 | 

dowa prkinatondtoven .ut teomtnoe ett ymmkt kor ost to * 
gets btw Wk ak Moke Ye Ste teertage » aoe ave “Kowa ed Px0nex 
: beteup ase .aiewe eke ⸗ ad ao zen ce outs nox ‘spuipiadl 
solr ibba at Auian wanites..v pomthset x0 8:0 nas ed 
© gi Kot ih eno: pamatbeet. oct ak bomeksnow wend bod we * 
weed aed ofgientuq fatene, suar edt nkeuede bod in ‘ew ¢ seo 
RS ce OL ingec08 oe womet — soetetn xedte tows py a 
ae A, ABS AAT TEL ,gexod .v Loney 


wiley 


ite res ofkT ROL — —— 5008 “MEE TO atsgnoet 
SFR) HOR EEE VOR wna a auaah gee aa otht ae maga 


ep Ga 
—— V——— 





















24 


Insurance Co., 93 Kan. 564, 572. The general result of the 





suthorities upon this subfect is stated ae follows in 13 
Corpus Juris 305: “Signature is not always essential to the 
binding force of sn agreement. The object of e signature is 
to show mtuality or assent, but these facts may be shown in 
other ways; ond unless a contract is required by statute or 
arbitrary rule to be in writing, it need not be signed, 
provided it ie accepted and acted on.” The language used in 
plaintiff's statement of claim as to the acceptance of the 
contract by Mrs. Sokol, while perhaps net as clesr and definite 
as it might have been made, is sufficient, we think, to 
support a judgment sagsinst both defendants. 

The judgment is affirmed. 

AFFIRMED. 


Barnes, ?. J., and Gridley, 7., concur. 
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OTTO LD. YOUNG et al.» 


) 
Appellees, ) APPEAL FROM 
MUNICIPAL covRT 


Ve 


one Appellant. 248 21. A. 61 5 


BR. JUSTICE FITCH DELIVERED THE OPINION OF THE COURT. 


Defendent appeals from e fudgment against him for $65 
im an action in contract. He assigns errors whieh eannet be 
considered in the absence of « bill of exceptions. There is 
in the recerd what purpertse te be « copy of a bill of exaepe 
tions, but for the ressons oteted in People v. Rosenwald, 266 
Til. 5648, it is not properly im the record. The judgment 
appealed from was entered by Judge C. 5. Miller on August 12, 
1925, ond sixty days time wae then allowed cefendant in which 
te file « bill of exceptions. On October 5, a document purpert- 
img to be a bill of exceptions was presented to Judge Arnold Heap 
ef the Municipal court, who marked the same; ‘Presented this 5th 
day of October, A. D. 1925, in the absence of Judge Miller from 
the City ef Chicago.” Mo order was entered extending the time 
for filing the bili, which expired on October 11, 1925. On 
Becember 18, 1925, the document sbove mentioned was signed by 
Judge Milier and filed mung pro tune «9 of October 5, 1925. 
Upon the authority of the Rosemweld case, supra, the Municipal 
court had lost jurisdiction at the expiration of the sixty days 
allowed, end thereafter had no authority to sign any bill of excep- 
| tions, nunc pro tuns or otherwise, under the circumstances stated 


above. 
As none of the crrers sesigned can be considered in the 
absence of a proper bill of exceptions, the judgnent is affirmed. 
Tone P."J., eri Grithey, T., COnents —* 
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Appellee, 
APPEAL FROM MUNICIPAL COURT 
ve. 


MORRIS SHLENSKY et al., 
Appellants, ) 


OF CHICAGO. 


2421. 615 


WR, FUGTICR FITCH DELIVERED THE OPINION OF THN COAT, 


This appeal ia from a Judgement for $460 rendered after 
a trial before the court without a jury upon a claim of the plain- 
tiff that he had rendered “professional services" to the defendants 
on certain specified daya in hovember and December, 1924. 

The auit is against the defendants ag copartners, doin; 
business as K. Shiensky 4 Sons, and the record is barren of any 
proof whatever that the plaintiff did any work for that partnership 
Defendants' affidavit cof merits denies any joint liability and it 
was inewsbent upon the plaintiff to prove such joint liability in 
order to recover, (Powell Go. v. Finn, 198 Ill, 567.) 

It appears from the evidence that plaintiff, who 
testified that he was ‘an income tax expert," assisted three of 
the deferdants to make their individual income tax returns during 
the years 1922, 1923 and 1924, and that he was paid for his service 
in so 4oing. Deferdants were not partners prior to the year 1924. 
In January of that year a partnership was formed and defendants 
conducted a wholesale fruit and vegetable business with an office 
in the Burnham building, Chicago, Plaintisf testified that he 
never at any time made or assisted in making any income tax return 
for or in the naue of the partnership, and that he never made any 


individuel return for the defendant Harold Shiensky, He testified 


that on November 14, 1924, he was called to defendants office by 
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Farold Shiensky, who told him that the government was investigate 
ing their income tax returne and asked what was to be done; that 
he told Harold that he “was ready to defend them,” and that he went 
te the government buliding and arranged with the government inveati-«- 
gator as to the time of beginning the investigation; that the in- 
vestigation continued for six weeks, ond that he was present while 
the investigator was examining the defendants’ books; that at the 
conclusion ef the investigation the investigator made a written 
report regarding each of the individual returne and that plaintiff, 
acting as the agent ef thee three defendants, filed in the office 
of the internal revenue agent in Chicago a statement that "the tax 
payer agrees to the finding of the examining officer;* that the 
Freeult of the investigation and findings of the investigator was te 
inerense the income tax of the 4efendant Morris Shlensky $626.82, 

The evidence on behsaif of the defendants tends to 
prove that the services performed by the plaintiff were of a 
trifling character and that plaintiff had agreed at the time he was 
paid fer making the income tax returns thet he would render such 
service as he did render, gratis; but, regardless of the question 
ef the prepénderance of the evidence, we find no evidence whatever 
that the plaintiff performed any services for all the defendants as 
@ partnership or otherwise, The services which he did perform were 
Clearly rendered, under the evidence, to the three individuals whose 
tax returns he had previously assisted in making, 

For the reasons stated, the judgment in reversed. 

RBVERSED, 

Barnes, ?. J., and Gridley, J., conour. 
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CHARLES WINGHMAN, . sek 


Appellee, APPEAL FROM 
SUPERIOR COURT, 
COOK COUNTY. 


2421.A.616 


MR. JUSTICE FITCH DELIVERED THE OPINICY OF THE coURT. 


MICHARL MARSHALL et al., 
Appellante. 


) 
) 
} 
vs. 
, 

Plaintiff recevered a tudgment for $2500 after a ome 
trial in an action for assault and battery. Three alleged errors 
are mentioned in appellente' brief, viz: (1) the domages are 
excessive; (2) evidence tending to explisin the animus of defend- 
ant wae erroneously excluded, and (3) the court edmitted improper 
evidence. 

As to the latter, neither the briefe nor argument of 
appellants points out what evidence was improperly admitted and 
therefore that alleged error mist be considered as waived. 

As to the second, appellants’ brief merely “invites the 
court to read the sbetrect of the record,” particularly nine 
specified pages thereof, which, appellents' counsel claims, "full 
well discloses that the trial court viewed the animis of the 
defendant and the ettending circumstances which preceded the 
eseault as of no importance, and improper evidence." We have read 
end considered the abetract, and perticulerly the pages indicated, 
and find that the court sustained ovgeations te such questions, 
eeked of the plaintiff on cross-examination, as; “Did you ever 
have any trouble with omybody before,” and to questions, asked 
of the defendant Marshall, ae to what the plaintiff's “general 
conduct” had been, and what had been his conduct, with reference 
to intoxication, prior te the alleged assoult. ‘So far os pointed 
 @ut, we see no error in the rulings of the court. 
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Thin leaves for our determination only the question 
ae to the amount of damages awarded. Plaintiff was employed by 
the defendant, Consumers Sanitary Coffee & Butter Stores, whieh 
operated a large number of such stores, and defendant Marshall 
was the superintendent of some of the stores, among which was 
that in which the plaintiff was employe as manager. ‘ust before 
the alleged assault, Murehell called at the store where plaintiff 
wes employed and found that plaintiff was not there. He inewired 
of an employe as to plaintiff's whereabouts and was told that "he 
had gone down for some dishpane to decorate the window, or somee- 
thing,” and Marshell waited for him to return. When plaintiff 
returned, Marshall eaid to him: “You ere discharged. You're 
drunk." Plaintiff said: "That is news te me," but Morshall ine 
sisted plaintiff was drunk. Plaintiff then seid that he would 
‘make up the cash,” - for which he, as manager, was responsible - 
and went to the cash register for that purpose. Thereupon Merehall 
ran up and hit plaintiff over the eye end knocked him down. Plaine 
tiff testified he was knocked down « second time, and was beaten 
until he seid he “had enough." The evidence of the employe sbovee- 
mentioned, and of sustomers in the store who witnessed the assault, 
tends to prove that it was a brutal and unprovoked assault, while 
Marshall's testimony is to the effect that he struck plaintiff only 
in self-defense. Plaintiff was bleeding end considerably bruised, 
but refused to leave, with the police who had been called, until 
the money in the cash register was counted. Then Marshall counted 
the money and found it was seventeen dollars short of the smount 
shown by the cash register; tut upon a second count, sixty cents 
more than was shown by the regieter was found. No induries of a 
serious or permanent character were shown. 

Upon this evidence, while the fury were warranted in 
allowing punitive damages, we think they were not justified in 
awarding plaintiff more than two thounsnd doliers, even under 
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prevailing conditions as to the purchasing power of money. If, 
therefore, within ten daye from the filing of this opinion, 
plaintiff will file a remittitur of $500, the sudgment for the 
remainder, $2000, will be affirmed; etherwise, the sudgment will 
be reversed and the cause remanded. 


APPIRVED, If RSMITTITUR IS PILED. 


BARNES, P. J., and Gridley, J., concur, 
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IN RE ESTATE OF 
WILLIAM C. DRSSSLER, deceased. 


8 


APPEAL FROM 





AUGUSTA C. C. DRESSLER, exe cutrix 
ef the estate of WILLIAM DRESSLER, CIRCUIT COURT 
decexnsed, , 

Appellee, 


COOK COUNTY. 
¥- 


MABSL DREGSLEA CAMERON, aduinistratrix 
of the estate of WILLIAM C. DRESSLER, 
deceased, 


——— —— —— —— —— — — 


Appelient. 
MR. JUSTIC® FITCH DELIVERED THE OPIFION OF THE COURT. 


This is an appeal by Mabel Dressler Cameron, admin- 
istratrix of the estate of William ©. Dressler, deceased, from 
a fudgment entered by the Circuit court, én appeal from the 
Probate court of Cook County, allowing o claim against that 
estate in faver of Augusta C. ©. Dressler, executrix of the 
last will and testament of Williem Dressler, deceased. 

William Dressler was the father of William C. Dressler, 
and both are dend. William Dressler, the father, died in Colorado 
on December 10, 1917, leaving a last will ond testament in which 
he named his wife, Augusta Dressler, executrix thereof and devised 
all his property to her for her natural life and se iong as she 
remoined his widow, with a provision that if she married sgain, 
her life estate should cease and the property should be equally 
divided among hie children, “Clara Dressler ond William Dressler, 
gr... and such other of my children as shall hereafter be born te 
us.* This will was not probated, however, until November 27, 
1922. William C. Dressler, the son (who is called William 
Dressler, Jr., in his father's will) died intestate in Chicago 
on May 19, 1922, and his widow, Mabel Dressler Cameron, was 
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appointed administratrix of his estate by the Probate court of 
Cook Vounty. 

On July 5, 1922, Augusta C. C. Dressler filed a claim 
in the Prebete court sgeinest the estate of William C. Dreseler, 
based upon a promissory note for $2500, exemmted by Williom 
C. Dressler and Mebelle Dressler, dated March 1, 1912, and payable 
five years ofter ites date te the order of William Dressler, with 
interest at seveh per cent per annum, payable annually, upen which 
interest had been paid up to March 1, 1922. 

On Kovember 27, 192%, the will of William Dressler was 
admitted te Probate in “1 Paso county, Colorade, and the order 
admitting the same recites that William Dreesler left him surviving 
*sugusta Dressler, his widew, and Clare Dresoler Garnier, William 
CG. Dressler (sinee deceased), Mabelle G. Dressler, Phyllis Garnier, 
and @illiam Dressler, Jr., a minor.” 

in December, 1922, an order was entered in the Probate 
court of Cook county granting leave to Auguste C. GC. Dreseler to 
file an amended claim in her name as exemutrix of the lest will 
and testeument of her deceased husband, William Dressler, and such 
amended claim wae filed. It is identical with the claim first 
filed, except thet the cleim i# made in the name of Mra. Dressler 
as executrix. The omended claim was theresfter allewed. The 
record of the Probate court does not show thet any summons was 
ismed er served on the administratrix, but it shows thet she was 
present at the time of such allowance and prayed an appeal to the 
Cireuit court, which she later perfected by giving her appeal bond 
running to Augusta ©. ©. Dressler, euecutrix. There was a fury 
trial in the Cirewit court. 

Appellant's first contention is that neither the Probate 
court nor the Circuit court had jurisdiction because it appears 
thet Augusta C. ¢. Dressler wae not appointed executrix until 
three months efter she had filed the original cleim in the 
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Probate court, and that the amended clai» filed by her after the 
adjustment term had passed was a new claim, of which the court 
acquires jurisdiction only by the issuance of a summons, as 
provided by the Administration Act. There is no merit in the 
contention. ‘the only purpese of « summons of that character in 
the Probate court is to give notice to the administratrix, whe 
may waive service of process; ond as she was present and 
participated in the hearing on the claim, she mst be held to 
have waived services of —_ upon her. The trial in the Cireuit 
court wee a trial de novo at which voth parties were present or 
represented by counsel. Whether the claim was a new cleim or an 
amended claim, is therefore immaterial. 

Appeliant's next contention is that the trial court erred 
in refusing to permit Mabel Dressler Camerson to testify te an 
alleged settlement of the estate made by and between the heirs end 
legatees of William Dressler, decensed, by which, it is claimed, 
the note of William ©. Dressler ond his wife was cancelled or 
settled. Her counsel offered to prove by the witness (whe wes then 
on the stand) that soon after the senior Dresoler's death, his son, 
Williem ¢. Dressler, and the latter's wife, Mebel Dressler, went 
te Colorado and there met Auguste ©. ©. Dressler and Clara Garnier, 
who were the only persons interested in the estate of William 
Dressler, deceased, and it was then agreed, as Clara Garnier had 
received “a home" from her futher prior te his death, and as 
William C. Dressler had received the $2500 for which the note was 
given, that Clara “arnier would consider the “home” os her share 
of Williem Dressler's estate, that William C. Dressler's note 
would be released as his share, “end that all the mother would 
expect from William Dressler was that he should send her spending 
money now and then, and upon that underetanding no letters were 

i ever issued until the death of Williem C. Dressler.” The court 


sustained an objection te this offer of proof, upon the ground 
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that Mrs. Augusta Dressler hed no power to give away her de- 
ceased husband's property, and thet there was no consideration 
for the agreement. | 

In this ruling we think the court erred. If such 
an agreement was made between all the persone who were interested 
in the distribution of the estate and entitled to snare /therein, 
they did not lack the power to make it (Van Zanten v. Van Zenten, 
269 Ill]. 491, 496-7; Cottere}i v. Cohn, 246 11]. 410), and the 
promise of her son, William ©. Dressler, to his mother was « good 
consideration for the release to him of any payzent on the note. 
The record does not disclose whether the senior Dressler left any 
property except his son's note. For sught thet appears, it was 
the only property left by the father. Apparently, the son paid 
interest on the note to his mother curing his lifetime notwith- 
standing, or perhaps becouse of, their olleged agreement. It is 
not claimed that there were any ereditors of the senior Dreesler. 

The exclusion ef the second offer of preof, viz: that 
after the son's death, a note was found among his effects, signed 
by his father, payable to the son, and it wee agreed between 
Mra. Dressler, Sr., and Mrs. Dressler, fr., that one chould offset 
the other, was proper. They werenot the only persons then 
interested and their agreement was not binding on either eetate. 

The fudgment is reversed and the ceuse remanded for oa 


new trial. 
REVUNSERD AND REMANDED. 


Barnes, >. J., and Gridley, J., concur. 
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JACOB KATZ et al. ⸗ sae 

Appellants, 

iki APPRAL FROM SUPERIOR couRT 
‘ oF COOK cowry, 

THEODORE G, LONGABAUGH et al., 

Appellees, 


2427.A.616 


BR, JUSTION PITCH DELIVERED THE OPINION OF THE COURT. 


Complainants filed a bili against appellees, whe are 
real eetate brokers, asking that they be required te interplead te 
detersine the question as to whieh, if any of them, is entitled te 
a commission clained by each fer selling complainante' twe- flat 
building im Chicago, The bili offered te pay ints court, “what, 
if any, sum of money the court should find is due from complainants 
to either of the defendants, but not to exceed $480," and prayed 
that defendant Longabaugh be enjoined from prosecuting a euit he 
had begun in the Bunicipal court, fer $440, and that the other 
defendants be enjoined from colmencing any similar action. 

In his answer te the bill, Longabsaugh claimed he 
had been employed by the complainant Belle Katz to sell the 
property, and had seid it, vad that complainants had acknowledged 
that he was entitled te a commission of $480 for his services, The 
other defeniants, who were doing buainese under the name of Gels & 
Southman, filed a joint answer making a like claim, 

There is no certificate of evidence in the record, 

The decree recites that there was a hearing in open 
court on the bill, answers and replications; that the court finds 
that the "bill of interpleader® wae properly filed; that defendant 
Longabaugh was employed by complaimantes to procure a purchaser for 
their property for $16,000, and had, in fact, procured a purchaser 
who in fact paid that price to the complainants and to whom come 
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plainants conveyed the property; that the other defendants did 
nothing to bring about such sale and were entitled to no part of 
the commienion; and that Longabaugh was therefore entitled to the 
commiesion ef $4280 in centroversy, It was therefore decreed that 
complainants pay to the defendant Longabaugh the eum of $480 and 
his costes, to be taxed. Complainants appeal, 

Complainante! brief and argument are confined te ale 
leged errers of procedure, They first fasiet that oan interloutory 
deeree should have been ontered “to protect complainants.” if 
they desired such protection, it was incumbent om them to ask for 
it, to pay the money into court and be discharged, leaving defendants 
to interplead. hat thie was not done, in the fault of ne one but 
themselves, and if error, vas harmless so far as complainants are 


concerned, 
It ie next said that the decree is, in effect, a judge 


ment at law instead of a deeree in chancery. The deeres does not 
follow the form ef a judgment at law, but if it did, it is mo ob- 
jection to the fecres, fer when a court of equity rightfully ase 
sumes Jurisdiction, it administers relief in any form that is 
appropriate. (Wehrheir v. Smith, 226 111, 346.) 

It ie alee urged that relief in equity against a com- 
Plainant cannot be giver on an answer, Ordinarily thie is true, 
but it is not true in cases of interpleader. here, as in this 
case, the complainants come into a court of equity asking ite aid 
and offering to pay into court the smount in controversy and alse 
offering to pay to the 4efeniant whe may be entitied thereto such 
sum as the court may find to be due him, mo erose-bili is necessary. 
an enower ies sufficient for the sasertion and adjustment of the 
claim of a defendant in auch a case. (The Puliman Company v. The 
Vinegar Bend Lumber Gg., 191 111. App. 93). 


It is next urged that "considerations of convenience 
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do not justify a court of equity in entertaining a bill to 
settle purely legal rights." This is a recognized principle, 
but it has no application here. Complainants, and not 
defendants, sought the sid of a court of equity te protect 
themselves against the assertion of legal righte by defendants. 
Having chosen their own forum, complainants cannot now be heard 
te say that legal rights only were involved. Moreover, such an 
obvsection comes too late after * trial without ——— on the 
issues raised by the bill and anewers. (Village of Glenaoe v. 
Qison, 204 Ill. App. 453.) 

It is finally urged thet costs should have been taxed 
againet the unsuccessful defendants, and not against complainants. 
In cases of this character, costes are allowed in the discretion 
of the court. (Cahill's 121. Rev. Stat., chap. 35, sec. 18; 
Nelson vy. Gibson, 92 I11. App. 603.) No abuse of discretion is 
shown in this case. 

The decree is affirmed. 

AFFIRMED, 


Barnes, FP. J., and Gridley, J., concur. 
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SARGIS Y. BAABA, ) 
Appellee, ) 
) APPEAL FROM 
v. MUNICIPAL COURT 
OF CHICAGO. 
HARRY WEISS, 


went: DATA, 616 


MR. JUSTICH FITCH DELIVERED THE OPINION OF THE CcouRT. 


Defendant appeals from a tudgment against him fer 
$242.40 for work done ond materials furnished for defendant 
on his building in Chicogo. 

The suit was originally brought under thet provision 
of the Mechanics’ Lien Act which authorizes a subcontractor to 
maintain an action against the owner and contractor sointly. 
The plaintiff's statement of claim also slleges, however, that 
his claim "is for the balance of £50 due on the original con- 
tract," and for specified extras furnished at the special instance 
and request of the defendants. Upon the trial the preof showed 
that plaintiff had received from defendant and the contractor a 
written order on defendant's agents, signed by beth, for the pay- 
ment of the amount due to plaintiff for work done and materials 
furnished by him under the terms of the original contract between 
defendant and the contractor, upon which all but $50 had been paid; 
and that in addition thereto plaintiff hed made a contract directly 
with the owner for extrasfurnished by plaintiff, at agreed prices 
ageregating $200. Thereupon, upon plaintiff's motion, the suit 
wae dismissed as to the contractor and a fudgment was entered 
ageinst defendent alone for $242.40 as the amount due from him to 
the plaintiff, as shown by the evidence. Defendant contends 


this was error. 
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While there was ne formal asvendmeant ateiking from the 
statement of claim the allegations regarding the machanie's lien 
notice, yet the dismissal of the suit as to the contractor rene 
dered such allegations wunecessary and superfluous. ‘They may be 
treated as surplueage, or as if they were a separate count, of 
which there was no proof, in a declaration at common law. Aside 
from these allegations, the statement of claim alleges the cause 
ef action, agsinst defentant individusily, that was proved en the 
trial, upon the order signed by him and uron hie personal promise 
te pay the agreed prices for the extras. Therefore, it was not 
error to enter the ju¢dement, The fact that the judement was ene 
tered for leas than $250 is an error in defendant's faver, of which 
he cannot, and plaintiff does not, complain, 

The judgment is affirmed, with costs against appellant, 
including the cost of the additional absatract filed by appellee. 

APFIRRED, 


Barnes, P.d3., and Gridley, J., concur. 
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Ih AE PETITION OF 
H. P. VICBORY, etc., APPEAL FROM 
Appellee, 
COUNTY GOURT, 
v. 
GOOK COUNTY. 
DEALERS SECURITIES CORPORATION, 
Appeliant. 


9ADT A. 616 


MR. JUSTICE FITCH DELIVERED THE OPINION OF THe COURT. 


Appellee, H. P. Vichorn, being under arrest upon a 
Sapias ad eatisfucjendum issued by the Municipal court of 
Chicago upon ea judgment in favor of eppellant, Dealers 
Securities Corporation, petitioned the County court of Cook 
county to be released from imprisonment, a: provided by the 
Insolvent Debters’ Act. After a herring upon the petition 
and upon a written stipulation os to the facts, the court 
entered an order finding that malice is not the gist of the 
action in which the capias was iasued, and ordered appeliee te 
be released. Wpon this appesl, the sole question is whether 
malice was the gist of the action in which the capias was issued. 
It wae stipulated that appellant began a replevin suit 
in the Municipal court fer the recovery of an automobile; that 
the property wos not taken on the writ and thereefter the plain- 
tiff in that suit filed an amended statement of cleim alleging, in 
substance, that on September 2, 1922, plaintiff wae the holder and 
owner, for value, of certain notes signed by the defendent, Vicborn, 
which were secured by a chattel mortgage on the sutomobile montioned 


in the replevin writ; thet in accordence with the terms of the 
mortgage and becsuse of the failure of Vicborn to pay one of the 


notes when due, plaintiff elected to and did declare the full amount 
of the indebtedness immediately dus and payable; that the automobile 
was of the value of $500; that on November 10, 1922, said plaintiff 
demanded possession of the autenobils, which was refused; that said 
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defendant, Vicborr, “unlawfully, wilfully, wrongfully and 
maliciously converted the sforesaid eutomobile te his om use 
with the intent to defraud and cheat the plaintiff;" wherefore, 
fudgment was asked for the value of the autorobile. To this 
statement of claim defendant filed an affidevit of —— denying 
the alleged conversion and alse specifically denying that he 
"maliciously converted the said sutomobile te his own use with 
imtent to defraud and cheat the plaintiff," and set up an alleged 
defense of breach of warrenty. It was further stipulated that 
upon these plesdings the cxuse was heard in the Municipal court 
and the defendant, Vicborn, was there found guilty of maliciously 
converting the property of the plaintiff, às alleged in the state. 
ment of claim, and plaintiff's demagee were assessed at $279.54; 
that Vicborn offered certain propesitions of lew amd of fact in 
that case, stating, in eubetance, that the acts of said defendant 
as charged in the plaintiff's statement of claim were not malicious 
er with the intent te defreud ant cheat the plaintiff, which 
propositions the court refused to hold, and thereupon entered 
fudgment on the finding. 

Although counsel on both sides have cited and argued at 
length from the authorities besring upon the queation here ine 
volved, we deem it unnecessary to follow this discussion, for the 
reason that we think the identical question wae decided in the case 
of Seney v. Knight, 213 111. App. 382, which was affirmed in 292 
Ill. 206, after a certificate of importance had been granted by 
this court. In eur opinion, the facts in thet case are not dis- 
tinguishable from those of the present case. It was there cone 
tehded, as it in here, that the suit in the Municipal court wae an 
action in trover; that the giot of such an action is the unlawful 
conversion of the property, and under no circumstances can malice 
become the gist of an action in trever. This court and the Supreme 
court held the contention wae not sound. In the opinion of t= 
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court, it was said: ‘The fact that the unlaxful conversion is 
usually said to be the gist of an action in trover does net, in 
our opinion, preclude the right to make malice of the gist 
thereof, when pleaded and proven." In the opinion of the Supreme 
court, it wes eaid: “Appellee's statement of claim charged the 
conversion te have been maliciously and fraudulently dene, and 
aprellants denied the charge. The issue thus formed wan decided 
adversely to appeliants and it is now res judicata. ‘The County 
court properly held that malice was the gist of the action in the 
Municipal court.* : 

It follows that the finding and imdgment of the County 
court in this case were erroneous as a matter ef law, and there 
fore the moins is reversed. 

REVERSED. 


Barnes, P. 7., and Gridley, J., concur. 
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WINSLOW HOILZR & BROINAKAING ) 
COMPANY, APPRAL FROM 
Appellee, 
) BUBICIPAL COURT 
v. OF CHICAGO, 


TT A CRAIN at, | 2421.0. 617 


BR. JUSTICE PITCH OSLIVERRD THE OPINION OF THE COURT. 


This suit wae brought te resever the agreed price of 
a *Kleen-Heet”* automatic o11 burner, a thousend-gellon o12 
tank and en eighty-day clock thermostat, which were furnished and 
installed by the plaintiff upon the premises of the defendunt. 
The contracts for the burner ond tank were written upon printed 
forms which are identical except as te the desecriptien of the 
property sold. hile purporting to be agreements between the 
plaintiff end defendont, they were in fact, signed by plaintiff 
amd "Alice V. Gallogher, por V. G. G.-tuyer." From defendant's 
first affidavit of merits, it appears that Alice VY, Gallagher is 
the wife of defenduent, tut it was there stated thet “notwithotanding 
this, this defendent is ready te assume and pay what, if onything, 
may be found due the plaintiff in the sbove entitled cause." The 
omended sffidevit of morits omite thie ststement, but in appellant's 
brief it is steted that although the controcts were made with 
appeliant's wife ond signed by him as her agent, yet “this point 
wae waived in the triel court by the defendent, and therefore it 


will not be insisted upon here.” The record shows that upon this 
question, defendant wes taken at his word, and fudgment was rendered 


ageinet him « hie wife not being « party te the suit - and that he 
prayed and perfected this appenl. 
the plaintiff's statement of claim, after reciting the 
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written contracts and on @ral contract fer the thermostat, slleges 
that the machinery #0 contracted for wae furnished and installed 
by plaintiff on defendant's premises pursusnt te the contract, was 
thereafter accepted and used by defendunt, is still being se used, 
and that there is due end umpeid therefor $2235 and interest. 

Defendant's amended offidavit of merits, omitting that 
portion regerding Alice V. Gallugher oa sbove stated, etates, in 
substance, that pleintiff induced defendant to execute “the agreee 
ment referred to in the plaintiff's etatement of claim" by means 
of froud and deceit practiced upon him, consieting of the following 
slleged false representations, mate vy plaintiff, to-wit: 


“(a) That it bad surveyed the promises in question 
and thet it monufectured « reoushly tested, demonstrated 
and efficient sutematicaily operated o41 burner that it 
desired te instell in the premises in the mentioned 
plaintiff's statement ef claim; and 


*(>) Yhat sada 042 turner wae know as the Kleene 
heet o11 burner and equipment; and 


*(¢) That said o11 burner with ite thermostatic 
eontral set at Seventy degrees Farenheit would heat said 
building to Seventy degrees Farenheit in zero weather with 
straw gus o11 as a fuel; ond 


*(d) That 4% would be equipped with a ciock which 
would eutomaticslly reduee the o11 consumption in the 
might hours and vestere o11 necessary fueling capacity 
in the night hours; and 


"(e) That seid mtomatic oi] turner would run, 
operate end work consistently ond efficiently from day 
te day when in use and fuel wes supplied without receiving 
any other attention than lubricating ite moter and moveable 
parte and keeping the boiler supplied with a sufficient 
suppiy of water; and 


*(f} That the coot of operation ef suid of] burner 
would not exceed the then existing expense ef 21 
budlding for cowl fuel plus the jeniter’s salery of ty 
Five ($25.00) Deliers per month, which fuel costs ond 
fjeniter's salary wae by affiant made known to plaintiff’; end 


“(g) Theat if seid Alice ¥. Gallagher or affient for 
her would make srrangements with one of the tenants in said 
budics wea y look after oiling the moter and keeping 
the bedler supplied with water, thet this would be all the 
attention said of1 burner wuld require, that otherwise it 
would work eutometically and heat said building se sforessid; 
and 
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"(h) That plaintiff would inetall « thermontatie 
control thet would be boxed and enclosed so that it could 
not be manipulated by any of the parties in said wallding 
and would be subsect only te the control of said cleck 
aforesaid; end 

*44) That seid Kleen-Hest 012 warning « nt was 
& strong, rugged and dependable picee of cia bee 
could be depended on to do fully ae represented; and 

(4) Theat the filler pipe ta the fucl tank to be 
supplied with said burner would be protected ogeinst being 
struck and demeged by vehieles «nd tripping and intaring 
persons; and 


“(k) That said mirner would be completely inotalled 
ready for operetion by Octebver 1, 19275." 


The effidevit further states that defendant and Alice 
v. Gelingher believed ech and #11 of the representations end 
relied updn them, ond os the result of their belief in end reliance 
upon the truth of exch of them, signed “the sforeseid agreement; * 
that *each ond all of said representations were folee and untrue, 
and were net lived up to and complied with by said plaimtiff;* 
thet defendant did not install en autemetic e121 burner which would 
function «2 represented by plaintiff, anc the equipment is not “a 
strong, rugcet and dependabje picee of machinery which could, can 
er does function ce glsintiff represented it would,” ond ee = result, 
defendent's building has frequently been vitheut eny heret in cold 
weather, ond divers tenonts have thereby suntsined lese and have 
resisted the payment of rents «nd threatened to weve out; that 
defendsnt repeatedly metified plaintiff to remove the henting plent 
from the premises, which plaintiff hae refused to de; that the o12 
vurning system is absolutely worthlern ond of no value, ant formed 
MO COneiderntion whatever for the eupponed promises of éefendent; 
and thet for thene reavens, defendont “rescinded said contract” for 
6ei5/"o4l burning system.* It is apraront from the foregeing state- 
ment, thet ne defense war made ee to the contracts fer the tenk and 
thermostat, tut the alleged defense refers only te the contrect for 
the ofl burner. 

When the case wes culled for trial, pleintiff moved to 
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strike the amended affidavit of merits from the files, whieh was 
allewed. Thereupon, defendant asked leave te file, and filed, 

an amendment to the emended affidavit, stating as a further defense 
‘that since filing the affidoevit, d-fendent learned that plaintarr 
@i4 not install « "Kleenelleet” sutemstic ofl burning system in 
defendant's premises. Upon this amendment the court heard the 
evidence of one witness, sho testified to the effect that the oil 
burning system instelled was the syetem provided for by the cone 
tracts. Defendant offered no evidence, and thereupon the — 
appealed from was rendered, 

We are of the opinion that the court did not err in 
etriking the smended affidavit from the files, for the reason that 
mone of the alleged false representations etated in the affidavit 
is ef such o character as to constitute any defense te plaintiff's 
action. Most of the alleged false representations consiet of statee 
ments that the oi] wurner “would’ do certain things, or *would* 
accomplish certain resulte, when operated az directed. Such 
representations sare not representations of material facts, but are 
mere expressions of epinien. “The false representation which can 
be mace the basie of on action or the rescinsion of « contract, 
where there is no relation of confidence, must be of o material fact, 
Matters of opinion between parties dealing upon equal terms, though 
falsely stated, are not relieved againet. Sxoggeration in the 
commendation of articles offered for pale will not avoid « contract. 
However reprehensible their conduct may be in morale, the law does 
not hold parties responsible for the truth or falaity of expressions 
of epinion as to the merits of on article offered for sale, or as te 
its value, where ne special confidence is reposed.” (Fuchs & Lang 
Go. vo Kittredge, 242 111. 88, 95.) 

Defendont dees net claim thet this is not the generel 
rule in such cases, but ineinte that the alleged representations 
set up in the amended sffidevit of merits fall within o recognized 
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execption to the rule, such ou wos considered in Murray v. Tolman, 
162 Il. 417; Alion ve Hart, 72 Ill. 104; Standish vy. Migodle, 
162 1211. App. 153, and similer enoes. Am examination of these 

eus@s will show that the exception covers only cases where false 
statements are made by » Vendor to « vender ae te matters concerning 
which the vender has seme special er personel knowledge and of which 
the vendee is whelly ignorent, and «hich sre made by the vendor, not 
ae mere expreveions of opinion, tut se statements of fact, known to 
be false by the vender, bat accepted and relied upon o« true by the 
vendee. Hone of the slieged fulse representations set forth in 
defendant's amended sffidevit of merite ie of thet character. None 
of them purports te be «a representation of on exinting fact. They 
purport to be meroly the expression of plaintiff's opinions regarding 
the merite of ite o11 tmrmning system. Ye think the general rule 
above stated and net the exception, is oppliaable here. 

What wo have sada above epplics to sll of the alleged 
Fepresentations except these which purport te cantain sileged 
promises te do something mors then the contracts ouil for, such 
as the last two slleged representations. Apparently upon the 
theory that some of the alleged false representations might be 
conetrued a8 warranties, inetesnd of more “puffing,” by the plaine 
tiff, defendant contends that even if they ave considered as 
warranties, “they are actionable.” We de not think they can be 
@e considered. The of] turning system was sold under ite trade 
Name, and section 15 of the Uniform Sales act provides that where 
such is the fact, there is no implied warranty of fitness ef the 
specified erticle void for ony pertiouler purpose. In euch ceases, 
if the specified article is delivered end neo express warranty is 
given, none con be Amplicd. (uchs & Lang Co. v. Kittredge, = 

—Sugta, p» 96.) The offidevit of merite states thet defendent 
tes indweed to execute the agreement set forth in the statement 
of claim by the olleged false representations of plaintiff. if 
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#o, the representations must have been made before the contract 
was wigned. if they had been written into the contract some of 
them might be construed to be express worrenties, not becouse 
any of them wore statements of existing facte, for they were 
not, but because they might be considered ac agreements on pleine 
tiff's part to furnish on of] burner thet would do whet plaintiff 
is alleged to have ssid it would do. But mone of cuch representations 
»WO8 written inte the contract, and on fomiliar prineiples all prier 
Megetiations were merged in the written eontract. The contract exe 
preaaly provides that it io mode subsect te the conditions printed 
on the Back of the same, ond one of such conditions ie; “This cone 
tract imcludes all agreements between the parties, and there ere 
Ho Vorbal agreements of ony «ind between the parties herein stated,“ 
Hence, evidence of any representations which might be construed as 
express warranties would be inadmissible to contradict or modify 
the written contract or te show an oral warranty. (Zushs & Lang 
So. Vo Bittredge, supra, p- 98.) 
? Finding no error in the rulings of the court, the 
fudgment is effirmed. 

APVIRERD. 


Barnes, P. J., ond Gridley, J., concur. 
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Acceptance Company, ¢ 


Appellees, APPEAL PROM 
v. MURICIPAL COURT 
ALFIC MURABITO, OF CHICAGO. 
Appellant. 


MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


This is an appeal from an order of the Municipal court 
eof Chicago, entered Mareh 20, 1925, denying defendant's motion 
supported by his amended petition, duly verified, to open up a 
Judgment by confession fer $760, rendered against him in favor of 
plaintiffs on December 15, 1924, and to give him leave to appear 
and defend, ete. 

The fudgment wae based upon a written contract, pure 
porting to be signed by defendant, concerning the installation 
in defendant's premises in Chicago of certain electric wiring and 
fixtures. The contract contsined the usual werrant of attorney 
to confess judgment at any time for any amount duc thereunder, 
including rensonable attorney's fees, end the amount of the tudg- 


ment confessed was made up of a claimed indebtedness of defendant 


to plaintiffs under the contract of $660, and $100 attorney's fees, 
Defendant's motion was not made until Mareh 19, 1925, 
more than 30 days efter the entry of the fudgment. At thet time 
an execution had been levied on certain real estate of his ond a 
sale of the some was imminent. in his amended petition he alleges 
that “*the contract upon which exid confession was made does not 
bear his signature," that “at no time did he sign, execute or 
deliver said contract or euthorize amy person or persons to sign, 
execute or deliver it in his behelf,” and that "the affidavit in 


: plaintiffe’ statement of claim, to the effect that said contract 
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beers the gemine signature of petitioner, is absolutely false," 
never 
He further alleges that the execution writ/was served upon him, 


and that he wes not aware of the entry of the tudgment “until on 
to-wit, Mareh 14, 1925," and thet at ail times sinee “he han exe 
ercised due diligence," etc. Section 21 ef the Municipal Court 
Act (Cahili's Stat., 1925, Chap. 37, page 808) provides in part 
as follows; 


*If no motion to vacate, set aside or modify any such 
sudgment, order or decree shall be entered within thiety 
days after the entry of such fudgment, order or decree, the 
same shall not be vacated, wet aside or modified excepting 
upon appeal or writ of error, or by o hill in equity, or by 
a petition to said municipal court setting forth grounds 
for veeating, setting acide or an es the Brose? — 
would be suffici 


aside or mo 


Under the allegaztions of defendant's snid petition, we 





de not think that the trial court erred in refusing to grant his 
motion. He does not sllege any equitable grounds, other than that 
he did not sign the contract, for setting aside the sudgment as 
confessed and civing him lesve to defend. ‘ven assuming, as he 
states, that he did not sign the contract, there is no showing that 
he did not ratify it by reeeiving the merchandise referred to 
therein. And he does not allege that he is not indebted to plain- 
tiffs under the contract in the smount claimed. The court's ruling 
is amply susteined, we think, by the foliowing odsudicated cases: 
Berg v. Commercial Wational Rank, /4 Ili. App. 614, 616; Hier v. 
Kaufman, 134 111. 215, 225; Farwell v. Huston, 151 Ill. 239, 246; 
Moyses y. Schendorf, 236 Ill. 252, 233; Ross v. Cox, 69 Ill. App. 
430,432. 

The order appealed ffom is affirmed. 

AYFIRMED. 


Barnes, FP. Je, and Fitch, J., concur. 
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JAMRS C. DAVIS, Directer Gen — 


ef Railroads ond Federal Agent of ) APPRAL PROM 
Grand Trunk “estern Railway Company, ) 
Appellee, WUNICIPAL COURT 
ve OF CHICAGO. 
AMERICAN COAL & SUPPLY COMPARY o> TT 
a corporation, , 242 LAY 617 
Appellant. 


MR. JUSTICES GRIDLEY DYLIVERED THE OPINION OF THE COURT. 


In » fourth clase action in contract brought to 
recover certain freight and demurrace charges claimed to be 
due from defendant on two carloads of coal shipped in November, 
1918, from Cantine, Iliineis to Kalamazoo, Michigan, thore was 
a finding and judgment on June 20, 1925, ageimet defendont for 
$795.20, and this appeal followed. 

In ite affidavit of merite defendant alieged in sube 
stenee thet it did not at ony time contract with the Director 
General of Asilroads for the transportation of the two cars of 
Goal, or autherize any other person or serporation te do so as 
its agent; that it contracted with the Lumaghi Coal Co. to pure 
chase the two cars with directions to ship them to Esnlamazoo, « 
enid Lumsghi Cosel Co. becoming the consignor and defendent the 
consignee; that while the two cars were in trensit defendent 
"gave its reconsicning order" te the Director General to deliver 
seme to City Coal yards, - the business name under which one 
Jomes MeKnhon vas conducting hie coal businees »t Kalamazoo; 
that upon arrival of the cars MeMahon rejected them; end that 
defendant was en intermediate convignee only ond neither acsumed 
nor became Linble for any railroad or transportation charges 
ef omy kind. 

The cause was tried befere the court without a jury 
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on a stipulation of fxcte in substence a» follows: That defendant 
Company was engaged in the wholesale coal bwainess with prinedipal 
offices at Chicago, Illinois; that in the reguler course of tusiness 
it ordered the two cars of coal from the Lamaghi Ceal Co., of St. 
Louis, Missouri, to be shipped to defendant at Knlemaszoo, Michigan, 
“notify James Meliahon,“ who wes then doing business ot Kalamageo 
under the trade name of City Coal Yards; thet in secordenee with 
seid order the iamaghi Coal Co., on November 16, 1915, shipped the 
cars from Cantine, Illinois, to defendant at Kaloamazeo, Michigan, 
netify Jumes MoMshon, yig the lines of railroad operated by the 
predecessor of pleintiff, as Director General, ete., who duly 
aecepted end transported the coro to said destination, where they 
arrived during November, 1915; that the cosl “was invoiced" to 
defendant by the Lumeghi Ceal Ca. befare the dates of the arrival 
of the csrea at ‘slasazes, and thet the purchase price of the coal 
“was paid by defendant to enaid lumaghi Coni Co. on December 11, 
1918," but of which invoice ond payment the Directer General had 
mo actual knowledge; that upon the orrival of the cars at Relamaszeo 
the Director General notified said MeNahon ef anid arrival “he being 
the notify party in the bill of lading; that MeNahon thereupon 
stated that he would take up the expense bills or notify the 
Director General to the contrary; thet later MoMahon refused to 
accept the shipments; thet on becember 18, 1914, the agent of the 
Director Yeneral telegraphed defendont that the two cars at 
Kelemazoo were unclaimed, and requested thet defendant “advise 
disposition;” that on the following day defendant telegrephed in 
reply (followed by letter) dir cting the delivery of the oars 

te "City Coal Yards," and, later in the dey, upon telegraphic 
request, telegraphed to the Director General the address of 

said City Coal Yards in Kalamazoo; that the Director General 
tendered the cars to the City Coal Yards, wiich they declined 





—* —E at fuse jabue¥ fae wie wey — — 
avid — —— * en —* 2* — od? cbt bhwe 











Pe — ponies —* £308, F — 

feoe alt to sotrg —— old oe. | 
eff shdnored me a0 tea? detynon 1 bas 

ed etme sateen tt, mee 


* hited: ne snug secon ne e * * 





7 aa Geb 
Ag Meh id tee 


ont View ong sO 28 eds m0 tat fh 
fa wane owe oat Sontt fro bue th, —— 
sakyda” guesbawieb soit wr m tee, obap — * 
————— iri 
ana walt rm” bhi sii 


ose 


to accept, end the Director General immediately telegraphed 
"Wire disposal orders supporting inwtructions to reconsign with 
original bill of lading KR L © 324;" that thereafter defendant 
declined to socept the cars, or cither of them, and the Dirceter 
General, im accordence with low, seld the coal for chorges, as 
unclaimed freight, realizing the oum of $148.36; that the correct 
amounts of the freight, plus the demmrrage charges and wor tex 
aggregate 2943.65, and that if plaintiff is entitled to recover 
enything frem defendant the amount in $943.55, less said sum of 
$146.35, or the net amount of $795.20; that the pleadings in the 
Gase stand amended in accordance with the facts au above recited; 
and thet the right is reserved to either of the parties, when 
the above stipulation of facts is read te the court om the trial, 
te object to the materiality of ony vert or porte. 

On the trial defendant ebsected, on the ground of 
inmmateriality, to thet part of the stipulation which otates that 
the coal wat invoiced to defendant and the purchase price there« 
after paid by defendant to the Lumaghi Coal So. The court overe 
ruled the objection, and the stipulation of facts in ite entirety 
wes read to the court and wee the only evidence received. 

After carefully reviewing the facte as stipulated we 
are of the opinion that the court's finding is supported by the 
evidence and the law and thet the fudgment should be affirmed. 
The facts are somewhet similar to those in the cases of Now York 
Sentral R. Co. v. Hows Jamber Co., 254. Ys, 261, and New York 
Sentai Be. Co. v. Platt & Brahm Coal Co. (Illinois App. Ct., 1st 
Dist., Ind Div. Case Ho. 29441, opinion filed February 3, 1925, 
not yet published.) ‘The defendent, Amoricen Coal & Supply Co. 
was the original consicnee of the cars of conl, and, presumptively, 
the owner of the coal. It exercised dominion as an owner over 
the coal when, in response to the Director Yeneral'’s request, it 
directed its reconsignment and delivery to the City Coal Yerds in 
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Kalamazoo ond thereby become liable for oll proper charges. 
What wes seid in the Rees Lumber Co. case (quoted in the opinion 


in the Platt & Brahm Cosel Co. case) is applicable, we think, te 
the facts in the present case (254 KN. Y. 265), 


‘But the consignee may aleo become liable for such 
charges by ite orm act. While neo contractual relation 
erises between carrier end consignee by the mere 
designation of the latter «s consignee, the consignee 
becomes lieble fer the freight charges when en obligation 
arises on his vart from presumptive ownership, acceptance 
of the goods and the services rendered and the benefits 
conferred by the plaintiff (the carrier) for such charges. 
As to plaintiff, defendant stood in the relation of ower 
ef the earlend of lumber (carlond of oo21). The bill of 
leding designated it as consignee. That fact is in itself 
evidenee of ownership. It docs not appear from the agredd 
facts that pleintiff hed knowledge or notice that defendant 
was not the owner, or thet defendant wes not in fact such 
owner. * * je defendant was the presumptive owner, if it 
accepted the freight in the aspocity as owner, the law 
enon a ste . omy on ita wars to pay the cherges ( 

C. & St. . e Cos ve. ink, 250 U.S. 577) *# * , on it. 
5* ts te ——ãR * delivery without notifying 
the plaintiff thet it wae not the ower of the goods, it | 
acted either as coneignee or volunteer. Ye may not assume 
that ite letter was the act of a meddler. Ye mst, therefore, 
presume that it wrete as consignee. It follows that it 
accepted the goods by an act of ownership when it exercised 
dominion over them by giving directions fer their delivery 
and the ggg lg ol Wag atified in treating it as owner of 
the goods. 20+ Ve Titus, 216 N. Y. 17.)* 


And we do not think that the trial court committed any 
reversible errer in overruling defendant's objection, on the 
ground of immaterizlity, to that portion ef the stipulated facts, 
above mentioned, that the coal wes “invoiced” to defendant by the 
Lumaghi Coal Co. and that thereafter defendant “paid” the purchase 
price thereof to said lumaghi Coal Co. Thie portion of the 
stipulation was material, we think, os tending te confirm the 
presumption thst defendant, s# consignee of the oval, was the 
owner thereof. 

For the resvone indicated the judgment of the Municipal 


court is affirmed. 
AVVIRAMED,. 


) Barnes, P. Tes and Fitch, Tes concer « 
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as 8. KSLLY, 
Plaintiff and Appellee, 


Ve 
BSRIAMIN EUGLEN and 


JEROME &. BALAKSTONE, 
Defendants, 


APPEAL FROM 


WONICIPAL COURT 


OF CHICAGO. 


— — — — 


On appeal of JEROME 8. BRNAKSTONLE, 


A AOT.A. G1T 


MR. JUSTICE GRIDLZY DELIVSALD THE OPINION OF THE COURT, 


i 


This is an appeal by Jerome &S. Breakstone, one of the 
defendants, from a fudgment against both for 9200, rendered 
August 14, 1925, by the Municipal court ef Chicago, in a 4th 
Clase action in contract tried before the court without «a 4sury. 
No wrief and argument has been filed by appellee. 

Counsel for Bresketone here contends in subrtance thet 
under plaintiff's amended atatement of claim and the evidence 
heerd, the fudgment cannot stand for the reason that Breaks tone 
is not fointly liable with Kugler to plaintiff. 

The facte disclosed on the trial are in substance as 
follows: <ugler, as owner of certain premises, had leased by 
written lease a portion of the same to Kelly, who was in arrears 
in the payment of rent. Kugler went to Breakstone, an attorney 
at law, gave him the lexwse and instructed him to serve Kelly 
with a landlord's five days' notice to vacate the premises for 
non-payment of rent. On April 24, 1924, Breaketone, acting as 
attorney for Kugler, caused a sudgment by confession for $170 
to be entered in the Municipal court ageinst ‘elly on the lease 
at the suit of Kugler, Cane No. 1762966, und, after execution 


had been returned unsatisfied, caused a garnishment suit tape 
instituted against a certain bank, which had funds of Kelly's 
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in its hands. Ag a result of the garnishment suit the smount 

ef the judgment was paid by the bank to Breakstone, and theres 
after he sent « cheok te Kugler for the amount se received, leas 
his charges for legal services and expenses. Kusler found fault 
with the charges, claimed thst he chould reseive from lreake tone 
the entire amount paid by the bank, and returned Breaketone's 
check to him, About thie time, in the original suit, Ho. 1762966, 
on Kelly's motion, the 4udgment as confessed was opened, end he was 
given leave to defend, etc., and Breakstone withdrew as attorney 
fer sugier in ssid suit. Om November 7, 1924, on the hearing of 
the suit, the tudgment ageinst Kelly and in fever of Kugler wae 
reduced to G70, including costs. Apparently no accounting between 
Breakstone and his client, Kugler, theresfter was made, and at the tim 
of the trial of the present action Breakstone stili retained the 
money which he had received, ae attorney and agent of “ugler, from 
the bank by virtwe of the gernishment preceedings. 

On March 27, 1925, Kelly commenced the present ection 
against Kugler slone. He sought to recover of Kugler the difference 
of $100 between the smount of the first tudgment se originelly cone 
fesved and the amount as finslly reduced in ceuse No. 1762966. On 
April 17, 1925, on Kelly's motion, Ureskstone wee made an additional 
party defendant and he wes duly served with process, Kelly there- 
upon filed an amended statement of claim, setting up the prior 
happenings substantially as above mitlined, and claiming that beth 
Kugler and Breakstone were liable to him for said difference of 
$100, which, although often requested, they had refused to return 
to him. It appears that, when the cuse was called for trial, Kelly 
asked and obtained lenve of aourt to amend his statement of claim 
(which was against both defendants) "by adding thereto a count, 
for money had and received by the defendant Jcrome &. Breaketone, 
for the use of the pleintiff." The case went te triel on these 
two inconsistent claims = one ⸗ cloim ageinet Kugler and Breaketone 
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fointiy end the other ageinat Breaketene alone. «t the cone 

' @lusion of the evidence the ceurt found the iseuce against both 
defendants and assessed Kelly's damages ot $100, and entered the 
joint judgmont aprealed from. 

We are of the opinion that, under the somewhat une 
usual facts as disclosed, Kugler and Breakstone are not sointay 
liable to Kelly, and thot the foint sudgment ogainet them must 
be reversed. Accordingly it is reversed and the cause is ree 
manded fer further proceedings. 

REVERSED AND REMANDED, 


Barnes, P. Js, and Fitch, J., coneur. 
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CLAUDE ¥, MORRIG, 
Appellant, 
APPEAL YROM MUNICIPAL COURT 


| oF ORT CAGO, 


2421.A.618 


vs. 


MORRIS SEIDEN, | 
Appelive, 


WR, JUSTICE GRIDLEY DELIVEARD INK OPINION OF TRS covuRT. 


On June 12, 1925, a Judgment by confession for $100.75 
on a lease wae entered against the defendant, Selden. The ameunt 
of the judgment was made up of $82.50, rent for the month of June, 
and $18.25 attorney's teen ae provided in the lease, he execution 
on the judgment was returned no property found, and a certain bank 
Was summoned as garnishee. The proceedings sgainet the garnishee 
were continued in order that defendant's motion te vacate the 
Judgment might be heard, and on July 14, 19°25, the court vacated 
the Jutement as confessed and discharged the garnishee, and, 
after a hearing rithout « jury upon the merits, found the issues 
against the defendant, assessed plaintiff's damages at $45.59, 
and entered judyment agninet defendant in sald om, Plaintiff 
appeals, claizing that the judgment should be for $100.75, the 
amount as confessed. Defendant (appellee) has not appeared or 
filed a brief in this appellate court. 

On April 27, 1925, defendant signed o written lease 
in which he agreed to become the temant of one of the apartments 
in plaintiff's apartment building at 5945 Winthrop avenue, Chicago, 
from May 1, 1925, wntil April %, 1927, at a monthly rental of 
$82.50, payable in advance. He paid plaintiff the rent for the 
month ef May, 1925, and moved his furniture into the premises on 
May lst. He was then engaged te be married and his fiancee moved 


into the premises about the mi‘dle of May. They vere married on 
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June 14th, and thereafter they occupied the premiase as husband 
and wife, He sent a cheek for one-helf of the rent for the month 
of June, claiming that the premises were not “ready for occupaney” 
prior te the middle ef May ani that under a clause of the lease he 
was entitled to a rebate for one half of a month's rent on the 
rent paid for the month of May. This check plaintiff immediately 
returne? to him, and he thereafter refused te pay the entire 
monthly rent for June, 1925, The clause referred te provides 
that "the term of this lease is to begin when the apartment is 
Feady for occupaney, which is contemplated te be liay 1, 1925, but 
in ease said building on said date ie not ready for occupancy, 

the lessee hereby waives all damages by reason of said delay and 
the lessor agrees that the rent be abated from May 1, 1925, to 
the date of occupancy.” 

Gn the hearing on the motion to set aside the judge 
ment as confcesed, defendant testified in substance that on the 
day he signed the lease, April 27th, he examined the apartment and 
found that “there were no el sctrie ——E— ne gaa stove, the 
Place was damp and that's about all;" and that the hae steve was 
net installed until May 13th and the eleetric light fixtures not 
until May 15th, Plaintiff wae o witness in his own behalf and 
his building manager and his janitor aleo testifiei, Their tea- 
timeny was to the effect that the particular apartment and the 
building were ready for occupancy on May let, that the gas stove 
Was then inetalled and ready rer inwediate use, ond the particular 
apartment was so equipped that slectric light ecculd then be fur- 
mished for it and innit. 

After a reading of the testimony of the several 
witnesees we are of the opinion that the court's finding is 
manifestly against the weight of the evidence, that the buliding 
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and the particular apartment which defendant had leased were ready 
for occupancy on Kay 1, 1925, that defendant was not entitled to 
any rebate on the rent ac claimed, that the judgment as originally 
confessed was in the proper amaunt, and that the court erred in 
entering a judmment against defeniant in only the amount of 
$43.50. Accordingly that jutqaent is reversed and Judgment 
ie mtered here agsainat defen'tant and in favor of plaintiff 
in the sum of $100.75, a8 originally confeened. Befandant 
will pay a11 costs. 
REVERSED AND JUDGMENT HERE AGAINST 
BDEPERDANT WOR $100.75. 


Barnes, P. Te, and Fiten, J. coneur, 
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269 = 30520 
-PINDING OF FACTS, 


We Tint as ultimate facts in this oase that the 
premises in question leased to defendant were ready for occupancy 
on May 1, 1925, and that when the judgment as canfonaed was 
rendered in the Municipal court defendant owed plaintiff one 


month's rent for said pranises, 
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ROBSRT SVYARTS and HARRY | Ts, 
copartners trading as Swarts 





Brothers, 
Appeliants, 
ve APPEAL FROM RUNICIPAL COURT 
GY CHICAGG, 
ROBERT G, SCRLZ#, 
Appelise, 


\ 
* 
* 


242 1.4A. 618 


MR, JUSTICE rnany DELIVERED THE OPTRION oF THY conRT, 


Plaintiffs sued defendant for the purchase price 
of two ladies! wrist watches which, with war tax, amcuntes to 
$199.50. After a hearing without a jury, at which tre of plain- 
tiffe’ agents temtified for them on’ defendant testified in his 
ewn behalf, the court on Kay 27, 1925, autered a finding and 
Judgment agsinet defendant, but the judgment against him was 
only for the aum of $10. Plaintiffs appealed and they here clain - 
that the judgment should have been fer the sum of $199.50, He 
brief has been filed om behalf of defendant (appellee). 

It syppears from the testimony of plaintifre’ wit. 
nesses, supplemented by certain written evidence, that on Decenber 
&, 1924, at plaintiffs place of businees in Chicago, defeniant 
purchased the watches at the agreed price of $199,50; that he 
gave his note for the amount, to be paid in sixteen monthly 
inetallmentsa; that the note an’ chattel mortgage seeuring it 


provided that in the event of default in any installment the 


entire smount shoul’ immediately become due at pleintifrre' 
option; that the watches were delivered to defeniant and he 
immediately returned them to plaintiffs! agent, Lewin, requesting 
that certain initials, as per written memorantum, be engraved 
upon them, and stating that he would oall and get them within a 
few days, which engraving Lewin stated would be done without 
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additional charge; that Lewin then gave him two numbered “eall 
eheoke" to identify the watches when called for; that within a 
few days, and after the engraving had been done, defendant ealled 
and said that he had decided not to take the watehes, but he then 
offered to pay the expense of the engraving; that plaintiffs' 
agent, Chapman, then told him that plaintiffs would not take 
back the watches ag there had been a sale and delivery of the 
same to him, and because of the engraving done upon them at bis 
Fequest the watches could not be out back in stock and seld te 
other customers; ani that the watches were then tendered to de- 
fendant but he refused to take them, Om the trial the watches 
were produced in court and again tendered to defendant but the 
tender was refused. 

Befendant adwitted signing the nete and chattel 
mortgage, 29 well as two other instruments, and also giving 
Levin a written memorandum of the initiale he desired engraved 
upon the watches and also taking away the “call cheeks,” He 
testified in substanee that he never agresd to buy the watches; 
that he told Lewin at the firet interview that if he deeided te 
buy them he would cali and get them; that Lewin suggested “in 
order to wave time” that he sign the papers, uni that if later 
he deciied not te buy the watches the pavers woul’ be destroyed; 
and that only because of this suggestion (id he attach bis signa- 
ture to the papers. But he further testivied on cross examination 
that, although some of the blanks of the instruments were not 
filled out when he signed them, he knew that "they were to pro- 
vide for the purchase of two ladies' wrist watohes, that the 
price was $3199,50, that the amount was to be payable in monthly 
inetaliments * * and that the installments were to be payable 


on the firet day of each month after the signing of the documents." 
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In view of the evidence we are of the opinion that the 
trial court erred in entering o judgment in plaintifrs' favor fer 
only $16, We think that it clearly appears that there was a sale 
and delivery of the watches to defendant at the sgreed price of 
$199.50, ne part of which eum has ever been paid to plaintiffe, 
and that they are entitled te a judgment against defentant in that 
sum. Accordingly the jucqment of the Municipal court is reversed 
and judgment will be entered here against defendant, Robert ¢. 
Seelse, for $199,50. 

REVERSED AND JUDGHNEART HERE POR $199.50, 


Barnes, P. Je, and ¥itech, Je, eongur, 
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PINDING OF FACTS, 
Ye find as ultimate facts in thie case that on 
December 5, 1924, the defendant, Seelne, purehseed of plaintiffs 
the two watches in question at an agreed price of $199.50; that 
the watches were delivered to him and became his property; and 


that no part of eald agree’ price han been paid te plaintiffs, 
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UNITED FIG AND DATS CO., — 


a corporation, ) | 
Appellee, APPEAL FROM MUNICIPAL Coun? / 
Ve ) OF CHICAGO. 
WAKEFIELD PEANUT CO. ; : 
& corporation, — 2421.2. 818 
Appellant. ⸗ Pa ae 


MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE couRT. 


By this appeal defendant seeks te reverse a judgment for 
$900 rendered against it on Jamary 15, 1925, in an action, tried 
without a jury, to recover damages occasioned by defendent's 
failure to deliver te plaintiff 600 bage of peamts,. 

In ite statement of claim plaintiff alleged that on June 
23, 1924, it agreed to tuy and defendent agreed to sell te it 300 
bags of pearmts, known in the trade as unpowlered jfumbos, ot 8.50 
per bag; thet on June 25, 1°24, it agreed te bay and defendant 
agreed ta sell te it 300 more bage of pearmts, known in the trade 
as unpowdered fancies, at $7.50 per bag; thet, although it woe able 
and willing to accept delivery of and pay for all the bags, yet 
defendant on July 15, 1924, repudiated its sgreements and refused 
to make deliveries; and that by reason thereof plaintiff was 
damaged in the sum of $900. 

In its amended effidavit of merite defendant demed 
that it agreed to sell to plaintiff at any times the eaid peanuts; 
stated thot on and before July 16, 1924, it refused to enter into 

_ any agreements with plaintiff for the sale of any merchandise to it; 
} and denied that plaintiff had been damaged in ony amount. 

On the trial plaintiff introduced in evidence many 

¥ telegrams, letters and instruments, and called as a witness Clifford 
i P. Pape, its employse and buyer, who was exemined and cross-examined 
A 


et length. No evidence was offered by defendent. From plaintiff's 
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evidence the following facts appear in substance: 

Plaintiff, engaged in business in Chicego, was a large 
buyer each year of peamts, which it used in its business. The wite 
ness, Pape, did all the buying of the commodities handled by it. 
Defendant was a wholesale dealer in peamtes et Wakefield, Virginia. 
We H. Yates & Bro. was e# firm of brokers with business office located 
at Suffolk, Virginia. The twe Virginia tewms are a few mites apart. 
Ww. H. Yates of said firm during June, 1924, was travelling in the 
middle west in the endeavor to sell pexnnute for plaintiff ond pere 
haps other wholesale dealers in Virginia ond North Carolina. On June 
23, 1924, he called at plaintiff's place of business in Chicago, saw 
Pape and solicited orders for poamts. On plaintiff's behelf Pape 
gave him an order for 300 bags at 98.50 per bag; and en the same day 
Yates from Chicago wired defendant at Yakefield, “Sold three hundred 
unpowdered jumbos eight fifty, prompt, confirm me Sherman Hotel ;* and 
on the same day defendant wired Yates at Chicsge confirming the sale. 
Two days later, June 26th, Pope, for plisintiff, gave Yates another 
order for 300 bags of a different grede at §7.50 per beg; and on the 
same day Yates from Chiesgo wired defendent at Uakefield, "Sold these 
hundred unpowdered fencies seven fifty, shipment your option July, 
confirm me care Van Camp, Indianapolis;” and on the same day defend- 
ant wired Yates at Indianapolis confirming the sale. Om the re- 
spective days following the giving and confirming of these two orders, 
im accordance with custom, Yates, in the neme of his firm, mailed to 
plaintiff and defendent copies of the ueual bought ond sold notes or 
memoranda, addressed to defendant at Wakefield, saying “We have sold 
for your account * * to United Fig &~pate Co., Chicago,” the peamuts, 
describing them, end giving the amount, price, terms, time of shipment, 
route, ete. As regards the first sale, the memorandum contained the 
words "300 bage unpowdered jumbo H.P. P/mts, & 1/2 Gee £,0,d. 


| Varginia; kindly credit our account with 2% on the above sale and 


acknowledge direct to us." As regards the second sale of the 300 begs 
of unpowdered fancy peanuts. the memorandum stated the price to be 
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"7 1/2 Ges LeOcden Virginia,” and requested « similar credit of 

2% commission to the Yates firm. The defendant received its copies 
ef these memoranda not later than June 27, 1924, and made no obe 
jection thereto to anyone until July 1th, when in a» letter to Yates, 
at Suffelk, it wrote in part: "Ye never entered these twe orders 

as we will not sell these people (plaintiff), ond they knew it when 
they gave you the orders; they did not treat us square on a car of 
mumber two Virginian shelied peanuts we shipped them last fall; * *# 
they would not accept those peanuts and we were forced to sell them 
at the market price at thet time cmsing us to lese about $260 for 
which we are suing them. * *." “%vidently Yates, on receipt of this 
letter from defendant had a conversation with defendent's repre- 
sentative, by telephone or otherwise, for on June 14th he wrote from 
Suffolk, Va., under name of his firm, to defendant «et Yakefield, Vn., 
as follows: ‘"‘Heferring to conversation thie am." (concerning the 
peamuts in question), “we agreeing te saliow you to invoice these 
goods to us and guarentecing you the payment of these items, we do 
not see where you can object to shipping these goods which we sold 
and you confirmed to the writer personally. e would thank you te 
ship these goods and let them go draft B/L attached, * * .* At this 
time the market price ef peamits had risen considerably ond was ade 
Vancing steadily, and, notwithstending Yates’ guaranty, defendant 
replied to Yates, under date of July 15th, that “under the circume 
stances, we will not ship the pearmts.” On July iéth, plaintiff, 
mot then being advised of defendant's intention not to ship, wrote 
defendant from Chicago, suggesting, ac to the 300 bags of fancy 
peanuts sold to it “for shipment seller's aption July," that they 
be shipped to plaintiff's siding at Chicago. On July 18th defendant 
wrote pleintiff in reply, “We heve net got any peamts booked for 
you." ‘Theresfter telegrums and letters passed between plaintiff end 
Yates, ond pleintiff, being advined of defendant's repudietion of 


the sales of the 600 baga made to it through Yates as broker, pure 
_ Ghesed other peamte for its needs at the advanced market prices 
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and, in September, 1924, commenced the present action. 


Various points are urged by counsel for defendant as 
grounds for a reversal of the judgment, We have considered all of 
thom and think that they are vithout substantial merit and that the 
judgment should be affirmed. 

It appeare that Yates was the broker or middle man 
in making the two contracts. Indeed, om the trial, defendant's 
attorney admitted he was the broker in the transactions. And we 
think that the two contracts of sale were clearly eetablished (1) 
by the telegrams that passed between defendant snd the breker on 
June 23rd and June 25th, 1924, and (2) by the bought and sold 
NOtes** OF memoranda of the sales, which were mote out by Yates 
and forwarded to and reeeived by both parties within two days from 
the dates of the sales. (Saladin v. Mitchell, 45 111, 79, 83; 
liyrray v. Dowd = Co,, 167 111, 368, 372; | 
Eestern Brokerage Co., 213 Ili. S61, 589; Caretens Packing Ce. v. 
Sterne & Sona Co., ®10 Ill, App. 26, 33). Although defendant was 
advieed on June 27th by Yates of the name of the ourchaser (plain- 





tiff) it made no objection to the contracts of sale to anyone until 
July 12th, and 414 not until July Loth advise plaintiff of ites ree 
pudiation of the contracts and its refusal to make the deliveries, 
And the evidence Aieclosern thet ite said repudintion end refusal 
were without any fustifiable cause, An‘ becaure of this repudiae 
tion an4 refueal plaintiff wae entitled to recover its damages. 
(Kadish v. Young, 104 111, 170, 178; Reebling's Sons Go. v. Lock 
Stiteh Fence Co., 130 T1i., 666, 666.) An‘ the measure of ita 


damage ® was the 4ifferenee between the market prices of the pea- 
‘Bute in Virginia on July 16, 1924, ani the contract prices. And we 
think that this difference was clearly shown, by competent testie 
—F of the witness, Pape, to be $1.50 per bag for the “jumbos,* 
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or $450, and $1,50 per bag for the "fancies," or $450, making a 
total damage of $900, which was the amount of the finding and judge 
ment, We are not impressed with defendant's counsel's arewent 
that there was error in allowing testineny as to market prices 
as of July 16, 1924, It was mot witil that date that plaintirr 
was advised of defendant's deeision te repudiate the contracts 
er sale, and if any subsequent date was the more proper one te 
show market value an‘ thereby determine the dasagen, such showing 
would have incressed the amount of damages as the evidence showed 
that the market price kept advancing up to the time plaintirr 
commenced its action on Septenber 10, 1924. 

Yor the reasons indicates the judgment of the 
— court is affirmed, 

APPVIRMED, 


Barnes, ?. J,., and Fiteh, 3., coneur, 
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BERNICE KURTZ, a 
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APPEAL FROM 
is MUNICIPAL COURT 
MAXINE PINANCK CORPORATION, | oF cureane. 
Appellant. QAP ‘2. 618 


MR. JUSTICE GRIDLZY DELIVERED THE OPINION OF THE COURT. 


On May 19, 1925, in an action of trever for damages for 
the wrongful conversion of plaintiff's automobile, the court found 
defendant guilty, sesessed plaintiff's damages at the sum of 
9405.45, and entered judgment against defendent for esaid sum, and 
this appeal followed. 

in her amended statement of claim plaintiff alleged in 
substance that on or about Mareh 2, 1925, defendant wrongfully 
took and thereafter wrongfully detained her eutemobile, known as 
a Ford Coupe, tegether with certain mentioned saccesseries and 
equipment thercon, and wrengfully converted them te ite own use; 
that the ressonable value of the sutomobile wae $325 and of the 
accessories $78.45, making a total of $403.45; and that because 
of defendant's wrongful acts plaintiff has sustained damages in 
that total amount. 

In defendant's affidevit of merits, by an authorized 
agent, it denied that it wrongfylly took the sutomebile and equip- 
ment or wrongfully converted them to ite own use, and it further 


Genied that their reasonable value wae os claimed. It alleged 
in substance that on Hovember 4, 1924, plaintiff, for a valuable 


| consideration, exceuted her note for $180, payable to it in six 


monthly installments of $30 euch on the 4th day of each succeeding 
Month until paid, which said note was secured by her chattel 


_ ‘mortgage, duly executed, acknowledged and recorded, on said 
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automobile and equipment; that the mortgage provided among other 
things that in the event the mortgagor (plaintiff) failed te 
preduce the sutomobile on defendant's demand, or if the mortgegee 
( defendent) felt unsafe or insecure for any reason, defendant 
should have the right to seize and take posseseion of the autoe 
mobile; that plaintiff moved it from the place it hed usually been 
kept without notifying defendant, and thereby feopardized the ine 
gsurence thereon, snd defendant requested plaintiff ta inferm it 
where the automobile had been moved to but pisintiff refused the 
request; and that, by reason of euch refusel and her further ree 
fusal to produce the automobile on demand, defendant, as it had a 
right to ¢4o under the terms of themmortgege, seized and took 
possession of it and said equipment. 

On the trial without = fury plaintiff wee a witness in 
her own behalf and her husband testified as to certain acta done 
as her agent. Two other witnesses testified for her os to the 
reasonable value of the automobile and equipment, end their testi- 
mony, not disputed by any evidence introduced by defendant, tended 
to show that such value was ss moh as plaintiff ¢cleimed, vis, 
$403.45. Ome Max Lewison, maneger of defendant's loan department, 
and one H. S. Seip, employed by it, testified an witnesses in its 
behalf. Certain documentary evidence, including the chattel 
mortgage, wae introduced. Stili enother witmees, Fred 5. Hergzon, 
gave testimony for plaintiff to the effect that on Murch 4, 1925, 
after the sutomobile had been seized by defendant, he went to 
defendant's place of business in company with plaintiff's husband, 
and tendered to Lewison, defendant's seid meneger, $31 in currency, 
and demanded the return of the automobile te plaintiff, but Lewieon 
refused to give it beck. ‘This tender was for payment, with interest 
of one dollar, of the $30 instuliment (the fourth) due on said date 
On plaintiff's chattel mortgage note. It was admitted om the trial 
‘a ‘thet, at the time this tender was made, plaintiff previously had 
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paid and defendant had accepted the three prior installments, 
including accrued interest, due respectively on December 4, 1924, 
end January 4 and February 4, 1925, + the February installment 
being paid on February 3rd in the amount of $30.25, which included 
interest then acorued. It ins stated in the brief of appellant's 
counsel here filed, that, at the time of the trial in May, 1925, 
there remained unpaid on seid note the last three installments, 
aggregating, with interest then accrued, $91.75. The evidence 
does mot disclose whether xt that time the said note was in defend- 
ant's possession or hed been endersed and delivered to a third 
party. 
The facts, as shown by the evidences leading up to the 
conversion of the car by defendsmt are in substance as follows; 
When the mortgage wes executed on Hovember 4, 1924, plaintiff and 
her husband were residing at 6252 Drexel avenue, Chicago, and theree 
after the sutomobile when not in use romained at thet loeation, as 
specified in the mortgage, until vSanusry 7, 1925, when plaintiff and 
her meband changed their place of residence - moving to an aparte 
ment et 519 ast 75th street, which had o garage in the rear in 
which the automobile when not in use was housed thereafter, On 
Jamary 8th, plaintiff, from her place of employment, telephoned 
defendant's office and advised a woman, who answered the telephone, 
that she had moved ond had taken the automobile to her new reside 
ence, 319 Kast 75th street. At that time the $30 installment, due 
on the mortgage Jonuary 4th, hed not been paid, but it was paid by 
check, accepted by defendant, on Janusry 12th. On the following day» 
Jemuary 13th, at her place of employment, she received « telephone 
call from defendant's office, requesting information as to her new 
Pesidence address and the lecetion of the sutemobile. She replied 
over the telephone that she hed already given the information te 







defendant by telephone, that she preferred not to discuss her personal 
tters from her place of employment during office hours, and that 
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whe would write to defendant on the following day snswering the 
inquiries and giving full perticulars. This she did. But on 

the same day, Jarmary 13th, defendant, evidently dissatisfied at 
not procuring the requested information at onee, wrete plaintiff 

e letter, signed by Lewison, addressed to her place of employment, 
as follows; “We reapeatfully refer te phone conversation of to-day 
wherein you refuse to tell us where you are now living, and where 
your autemobile is now kept. ve, therefore, demand full payment 

on your note, which now hxs a balance of $120 after erediting your 
account with the $30 check we received yesterday. This $120 plus 
interest of $2, a total of 912%, is new due and mot be paid at 
enee.* About Jamery 18th, two representatives of defendant called 
om plaintiff ot her new residence and demanded thet she surrender 
the ou tomobile. She refused, explained matters, and they finally 
left, saying that it would be all right if she continued te mnke her 
regular monthly payments. On Pobruary 3rd plaintif’'s msband, in 
her behalf, called at defendant's office and peid them $30.25, for 
the February instoliment and acerued interest due the following day. 
Defendant accepted the cheek and thereby weived the claims previously 
made and its claimed right to obtain the automobile on demand. Ho 
further payment on the note and mortgage was due until Mareh 4th. 
Two or three daya prior to thet date plaintiff's husband, driving the 
sutomebile, called at defendant's office, anw Lewison and requested, 
for reasons stated, an extension of two weeks in making payment of 
the inestaliment due on Merch 4th. Lewison replied that he would grant 
the extension on condition that all the balance due then be peide 
Upon pleintiff's husband objecting te this and saying that he would 
_ ‘make payment of the insteliment due on March 4th, Lewison called 

_ the witness Seip, and told him to seize the automobile. Jeip, 

| pulling back his coat and exhibiting a star and saying he was an 
fficer, went out and seized and took possession of the automobile, 
“against the protests of plaintiff's husband, und delivered the some 
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te defendant. Thereafter, on Merch 4th, the tender of the * 
staliment due on that dey was made to defendant, s« well as the 
demand for the return of the entomobile to plaintiff, os above 
stated. Foliewing defendent's refusal to return the eutomobile, 
plaintiff, on Merch 7, 1925, commenced the present action. 

After reviewing the evidence we are of the opinion that 
the trial court was fully warranted in entering the finding and 
judgment. On the dey of the seimre of the eutomobile defendant 
hed only a lien upon it ase security for the future instealiments 
coming due upon plaintiff's nete (Khines v. Fhelpe, 3 Oilm. 455.) 
All prior installments had been paid and accepted by defendant and 
the latter was not entitled to declare the ontire indebtedness due 
or to declare a forfeiture. If it previously hed ony right te so 
geclare it had waived thet right. And, under the facts and ear- 
cumstances shown it did not have on March 2, 1925, any reasonable 
grounds for belicving itself unsefe or insecure, or any right to 
the possession of the mtomobile. (Furlong vy. Cox, 77 Ill. 293; 
Roy vy. Goings, 96 Ill. 361; Hogan v, Akin, 181 T21. 448.) Aw it 
appears that at the date of the judgment eppesled from plaintiff owed 
the holdor of said chattel mortgage note the eum of 991.75, her real 
damages os proved are that mech less, but, as the prenent recerd does 
mot disclose thet said note is in defendant's hands, we think it 
proper thet the gudguant appealed from sheuld be effirmed for the i 
| entire amount. Plaintiff, of course, ie linble to the holder of anid 
mote for the balance due thereon including accrued interest. 

Yor the reasons indicated the fudgment of the Municipal 
Court is affirmed. 









AFYIRMED. 


‘Barnes, P. Tes and Fitch, Jes eengur. 
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HENRY UTPATEL and RICHARD C, 


) 

MAUER, Copartners Doing 
Business as Utpatel & Kauer, 
Appellees, 

APPRAL FROM SUPERIOR COURT 
va. 
OF COOK COUNTY, 

PRLIES OLCZYK, 

Appellant. 


2421.4. 618 


BR, JUSTICE GRIDLEY DALIVEKED THR OPINION OF THE COURT. 


On Tuly 14, 1925, after hearing the testimony of 
defentant and one ethor witness on defendant's motion to vacate 
a 4efault Judgment revdere? against him on Tume 30, 1925, for 
$900, the court denied the motion and defendant apgesled., Since 
the filing of the transeript im this sppeliate court the death 
ef Henry Utpatel, one of tha co-partnarsa plaintiff, was suggested, 
and the cause ordered to proomed in name of Richard ¢, Mauer, 
surviving : partner, 

The sommon law record discleses that on Hay 12, 1925, 
plaintiffs commenced the present assympsit action; that a summons, 
returnatie to the June term of the Superior court, was sexved on 
defendant on May 15th, and he entered his appearance by attorney 
on the same day; that plaintif i's! declaration, previously riled, 
consisted of the common counts, seeompanied by the affidavit of 
Richard C, Mauer that pleintiffs' claim is *for commienions due ** 
for precuring a loan om real estate in Chicago, owned by defendant,“ 
and that there is ¢ue to plaintiffs the sum of $800, ete.; that on 
June lith, it appearing that defendant had failed to plead by the 
‘ return day of the term, he was defaulte? for want ef a plea; that 
on June 19th he filea & plea of the general issue but the sane was 


not accompanied by any affidavit of merite; that on June 30th, on 
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plaintiffs! motion, the court ordered that said plea be stricken 
and that defendant be again defaulted "for want ef a plea,” 
assessed plaintiffs damages at $900, and entered judgnent against 
4efendant in that sum; that en the same day defendant entered a 
motion te vacate the Judgment and the motion was continued for 
hearing; that on July @th defeniant filed an affidavit of dee 
fense in which he denied any indebtedness to plaintiffs, particue 
larly stating that plaintiffs 414 not precure any loan fer him 
and that he was not indebted to them in any sum for comniesione, 

The Gill of exceptions discloses that on the day set 
for the hearing of defendant's motion the parties were present by 
their attorneys; that acollequy occurred between the court and 
attorneys from which it appears that by an arrangement between the 
attorneys defendant was to make his showing of meritorious defense 
by witnesses produced in open court instead of filing affidavite; 
and that during the colloquy attention was directed to the evident 
lack of diligence on the part of defendant's attorney in not filing 
an affidavit of merits with his plea filed on June 19th, whereupon 
the court said that, notrithstanding such apparent lack of diligence 
he would hear defendant's evidence on the sore important question of 
meritorious defenes. Thereupon defendant took the stand as a witness 
and he wae examine’ and cross-examined at length, From his testimony 
the following bis substance appears; In March, 1925, an¢ prior theret 
he was the owner of an apartment building in Chicago. In the year 


1923 he had placed a mortgage loam of $20,000 on the property through 


‘the plaintiff firm and he had been making the interest payments as 


they became due through plaintiffs' firm. This mortgage matured on 
May 12, 1925. During February or March, 1925, Mauer, on behalf of 
Plaintiffs, called at defendant's residence and solicited a renewal 
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of the mortgage loan, Thie call resulted in defendant having two 
or three interviews with Mauer at plaintiffa' office, Defendant 
wanted the loan increase’ to $295,0°C0, on? Maner said that if he 
made the new loan at that figure he would charge $900 as commia- 
Sione, Defendent said the charge for commirsions vase too much 
and thereupon he ceased negotiations with Mauer ond early in 
Mareh made application for the new loan of $25,000 with the 
Hammond Mortgage & Bond Co,, which loan at the time of hearing 
had been consummated, defen‘ant heaving paid that company the 
comm esions whieh it charge4, With the money reoelived from that 
company the 014 loan wae palit off through slaintiffe' fim, Be. 
fendant further testifie? in eubsetajce that on hie last interview 
with Mauer, when he obiceted to the proposed commiesion charge, 
Mauer said to him that he (defendant) at the preceding interview 
had agreed to place the loan with plaintiffe’ firm and pay $900 
commissions, and threatened suit if he (defendant) placed the lean 
@lsewhere; but that he (defendant) mever agreed with Maver as te 
such commission charge, or to the vlaging of the lean with 
plaintiffe' firm; and that he was not indebted to plaiutiffa 
in any amount for comulssions er othervine, Casimir Novak, a 
@lerk of eaid Nammond Zortgage & Bond Co., was called as «a witness 
for defendant, and he produeed defeniant's original applieation 
Tor said $25,900 loan, dated March 4, 1925, in which defendant 
agresd to pay 6% interest per annum, and for that company's 
"services in negotiating the sane, including oxpense of drawing 
notes and trust deod," the sum of $733,109, 

In view of the evitenee we think that the trial court 
on defendant's motion showl4’ have vacated the Judgment and allewed 


a trial on the merits, 9 think that prima facilis at least 4efendant 


showed that he had a meritorious defense to plaintiff's Clain, and 
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that under all the circumstances, notwithntanding the apparent 
lack ef diligence of defendant's attorney in failing to file an 
affidavit of merits with defendant's plea, justice will be the 
better eubserved in allowing defendant the opportunity of pree 
senting hie defense to a fury. 
For the reasons indicated the Jutyment of the 

Superior court against defendant fer 3°00, entered on June 30, 
1925, is reversed ani the cause is remanded for a trial wpon 
the merits. 

REVERSED AND REMANDED. 


Barnes, P. J., and Fiteh, 7,, coneur. 
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H. H, EVANS et al., 
Complainants Belov, 


vs. 


ILLINOIS SURETY COMPANY, 
Defendant Below. 


— — — — — — — 





242 14. 619 


ASPRAL VROM SUPERIOR COURT 


JAMRS &, HOPKINS as Receiver 
of the Tllinoia Surety Company, 
Appellee, 
ve, OF COOK COUNTY. 
AMTRICAN SAVINGS BARK & TRIST 


CO., a Corporation, 
Appellant . 


BA. PRESIDIRG JUSTICH MATCHSTT 
DELIVERED THE OPINION OF THE COURT, 


The claimant in the trial court, American Savings Bank 
& Trust Company of Seattle, Washington, filed three claims against 
the Illinois Surety Company, on incolvent corporation, organized 
unter the lawe of the State of Illinois, ef which James S, Hopkins 
Was appointed receiver by the Superior court of Cook county on 
April 19, 1916. 
The claimant, pending these proceedings, obtained 
Judement agairet the Surety Company in the State of Washington 
| upon these Claims and for the full amount of the claims, 
| . The original report of the Master te whom all the 
* Claims were referred recommended the allowance of the same upon 
9 the theory that these Judgments were conclusive. Exceptions to the 
a report were sustained by the Chancellor and the claims re-referred 
ag a hearing upon the merits. 


The Sudenente of claimant in the State of Washington 





J 





— 


New York judgment, on which another claimant against this reociver 
relied in MeKegney v. Hopkins, 319 I11., 105, was recovered. In 
view of that authority it is conceded by the claimant that the 
Judgments obtained in the State of Washington are not conclusive 
and that the claims must stund or fall on the merits, 

These claims are based upon the execution and delivery 
to the claimant of certain bonds, by which it is alleged the Lilie 
nois Surety Company bound itself to the claimant as surety for the 
payment of certain obligations of the Auburn Gas Gompany, the 
Bremerton Gas Company and the Montesano Gas Company, corporations 
doing business in the State of Was'ington. The bonds in question 
were executed in the name of the Illinois Surety Company by one 
Prank G, Opie, and by him delivered to the claimant, which is, and 
at that time,was, a bank in the State of Washington. 

Unon the seoond reference, the Master resorted that 
the tends were executed without aut>ority of the Illinois Surety 
Company and that the same were not at any time recognized or rati- 
Tied by said Iliinois Surety Company, but om the contrary were 
promptly repudiated by it and that said bonds were not binding on 
the defendant Surety Coupany or the Keceiver, and recommended that 
the claims should be édealiewes. Objections of claimant were over- 
Puled by the Master and an order was entered by the Chancellor that 
these objections should stand as exeeptions. These exceptions were 
over-ruled, the claims disallowed, snd an order entered diswissing 
the same; this appeal is from that order. 

The claimant contends that the court erred in dismiss- 
ing these claims, because Onie, the agent who executed the bonds, 
possessed full authority to make, execute an? deliver the same, 

In thie connection claimant relies on Sec. 6 of Chap. 32 of 
 Gallaghan's Illinois Statutes, Annotated, vol. 2, page 205%, which 
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"Any company which shall execute any bond as surety under 
the provisions of this Act shall be estonpoed in any proceedings 
te enforce the liability, from denying the suthority of the 
agent or officer executing sueh bond, and un4tertaking such line 
bility by and on behalf of such company," 

The Surety Company, on the other hand, contends that 
this statute is applicable only to statutory bends, the purpose of 
Act of which that section ia a part being to authorize corporations 
conducting a aurety business to qhalify on bonds which might be 
required by iaw to be given, 

That section of the statute does not appear ever to 
have been construed, and after an exauination of the evidence we 
do not think it necessary to construe it, for the reason that we 
think the evidence is sufficient to aflSirmatively establish the 
authority of Opie to execute and deliver the bonds. 

The charter of the Surety Company in evidence shows 
that it had practically unlimited powers insofar an the execution 
ef surety bonds was concerned, and we think the powers of attormey 
which were executed’ and filed in the State of Washington authorized 
Opie to execute the bends out of which these claime arise. Indeed, 
that precise question has been passed on in the case of German- 
American Mercantile Bank v. Iljinois Surety Go. et al., 168 Pacific 
Reporter 772, and the same views have been expressed by the Su- 
preme Court of Yashington in American Savings Bank & Trust Co. v. 
Bremerton Gas Co. ot al., 168 Pacific Reporter 775, where that 
court considered the question in connection with the litigetion 
between these same parties ond upon the bonds which are here in 
controversy. While the case in Washington is not res adjudicata, 
the opinion is persuasive. 

The powers of attorney under which Opie acted for the 
company, provided that the Surety Company appointed Opie “its true 
and lawful attorney in fact to execute, acknowledge and deliver for 


and on behalf of said cornoration, 8 surety, in ite name, place and 
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stead, bonds, undertakings or writings obligatory in the neture 


thereof. Any or all bonds or undertakings required to be filed 
in the State of Washington - It being the intention of this power 
of attorney te fully authorize the said Frank G. Opie to sign the 
name of said corporation, as surety, to any an4 all such bonds, 
undertakings or writings obligatory in the nature thereof, and the 


said corporation hereby soproves, ratifier and confirms all that 
its said attorney in fact may ¢4o or lawfully cause to be done in 
the premises by virtue of these presents,” 

The sentence which is italicized was inserted in type- 
writing, the remainder of the writing was a printed form, and the 
Surety Company aontended in the courte of the State of Washington, 
as it hore contends, that the typewritten portion should govern 


the printed provisions, and that so construed the entire power 
granted was reetricted to the execution of such bonds as might be 


required by law te be riled in the State of Washington; or that if 
the power conferred might be construed to extend to other bonds 


than those, the bonds here executed are of such unusual and ex- 


traordinary character as not to be binding unless executed by the 
officers of the Company at its home office, 


If there is in fact any inconsistencies between that 
part of the power of attorney written and the printed parte there- 
of, it will be conceded that the written Language would prevail 


over the printed portions; but if one granting a power of attorney 
uses language which may reasonably be construed to have twe 4if- 


ferent meanings, the principal is not permitted te insist that he 
intended one meaning and not the other. 

Here the instrument was prepared by the Surety Company 
and its language is the language chosen by the Surety Company to 
convey to the public information as to the authority which it con- 
ferred woon its agent. Moreover, the Surety Company was net a 
Sratuitoue surety. It engaged in the surety business for profit 
and for that reason is not entitled to invoke the rule of 
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Surety Co. (Mich.) 163K. ¥. 7, ‘The Supreme Court of Washington 
said (and we agree) that looking to the subject matter and sur- 
rounding circumstances, as well as to the language used, it was 


inelined to the conclusion that this typewritten clause was in- 
serted as a limitstion upon the territory over which the authority 
should extend, rather than upon the seope and character of the au- 


thority conferred. It pointed out that the Surety company was a 
foreign corporation; that under its charter it war possessed ef 


the broadest powers known to the law of suretyship; that looking 
at the power of attormey, it appeared that it nowhere fixed the 


field over which Opile's aut) ority should extend, unless the type- 
written words should be construed to wo fix it, and the court said 
that it would be a most "preposterous conclusion” to hold that the 
Surety company had deliberately intended to divest iteelr of the 
right to exercise in the State of Washington, through ite general 
agent, the principal powers for which it was organized, 

On the contrary, the record showed there (as the 
record here shows) that Mr. Opie, as agent, was supplied by the 
Surety Company with blank forms for writing bonds of almost every 
kind and description; that it knew that he wae atsuming the right 
to write bonds that were not by iaw required to be filed in the 
State of Washington, and yet his authority to 40 so was never called 
in question. 

The bonds executed therefore were not peculiar and ex- 
traordinsry, an? the Surety Company is liable thereon unless it can 
be eald that there ia evidence in the record sustaining the conten- 
tion of the Surety company, which was made in the cases when tried 
in the State of Washington, and is aiso insisted on herey namely, 
that there was a conspiracy between Gleason, president of the claim- 
ant bank, Morris, Manager ef the Gas companies, and Opie, the agent 


of the Insurance Company, to defraud the insurance company in connec- 


tion with the execution of the bonds. 
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In the suits brought on these same claims in the State 
of Yashington the court struck out certain evidence offered by the 
Surety company which, it was claimed, tended to establish this de- 
fense, and instructed the jury to find ror the Bank in each of the 
eases, The Supreme Court of Washington held that this evidence 
should not have been stricken an‘ that the instruction should not 
have been given, and remoended the cause# for another trial for that 
reason. 

There is evidence in this record giver in behalf of 
the claimant which was not offered in those trials, because the court 
had stricken out the evidence offered in behalf of the defendant, and 
it wae therefore unnecessary to offer evidence in denial, 

We have carefully exauined the report of the Haster, 
but it fails to disclose any findings by the Master sustaining this 
charge of fraud. Her does the decree of the court diawiesing the 
Claims mak« any such findings. It is, however, argued in behalf 
of the Surety company that there is evidence tending te show such 
fraud, and in a general way as tending to sustain this contention 
the defendant points out that Gleason, president of the claimant 
bank, made no proper inquiry as to the financial responsibility and 
feasibility of the plans for constructing and operating the various 
Gas companies prior to extending credit to them, It sags that the 


Bank knew that Opie was attempting to act as agent for the Surety 
company and for the Gas companies at the eame time and in the same 


transactions, and that this automatically terminated Opie's au- 
thority to bind the Surety company. In thia connection the Surety 
Company relies very much upon, and the Master gives great weight to, 
the testimony of one Allen, an agent for the National Surety Com- 
pany at Seattle, Yashington, whe testified that Gleason, while the 
loans to the Gas companies were pending, telephoned to Allen, with 
whom he had previously done business, and after stating the situa- 


_ tion to him, was informed by Allen that he, Allen, had no authority 
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to write euch bonds and would have to obtain the same from the home 
office; an4 that he, Allen, afterwards, in another conversation, 
warned Gleason that Opie would have no authority to write a bond 
absolutely guaranteeing the payment of notes, 

As another feet tamfing to prove such fraudulent ¢on~ 
spiracy, it is said that there is evidence tenting to show that 
Gleason, se a cond4ition of arranging for the various loans, required 
that Morris, the manager of one of the Gas companies, should secure a 
deposit of State funds in the claimant bank. 

Conceding all these matters to be true (although there 
is no evidence in the record tending to shew that eny such condition 
as to a deposit of State funds wae ever made) we think the evidence 
falls far short of proving a conspiracy to defraud, 

The evidence discloses that Gleason wae the owner of 
one-third of the stock of the bank; that the fees of the bank for 
acting as eraentes in connection with the loans: amounted to about 
$200; that the notes drew interest at the rate of sight per cent, 

@ return not wnususl, apparently, in the State of Yashington. 

It is, we think, not te be supposed that for the pure 
pose of obtaining a few paltry advantages, euch as those, the vresi- 
Aent of a bank would enter into a acheme to @efraud which might ree 
sult inthe loss of the principal of $70,000 and interest ae well. 

Ye are not able to give much weight to the teetimony in 
Fregari te the conversation with Allen, sesuming it £11 to be true. 
The bank wae acting under competent legal advice. It ware under no 
obligation to inquire at the home o! fice in Illinois on acesunt of 
the curbstone opinion ef Allen. There is also evidence tending to 
show that claimant was not negligent in making the loans, but that the 
Same were made after the usual investigation. 

We fail to see in this record a scintilia of evidence 


which would sustain the defense of fraud, and we think the Chancellor 
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erred in approving the supplexcental report of the Master; that the 
exceptions should have been eustained and the claims allowed for 
the full amount. 
The futgment ie therefore reversed an’ the cause ree 
manded, with 4ireetions te allow the elaime in full, 
REVERSED AND REMANDED 
WITH DIRECTIONS, 


Johnston andieSurely, JJ., coneur. 
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JULIVE R, GOLDBERG 

Plaintiff in Yrror, 
ERROR TO MYUNICTPAL COURT 
vs. 


F. J, KATRE & COMPARY, 
a Corporation, 
De 


OF CRIGCAGG, 


2421.4. 619 


fendant in Error. 


——ñ— — —— — 


WR, PRESIDING JUSTICR MATCHETT 
DELIVERED THE OPINIGN OF THE COURT. 


Upon trial by the court in thie case there was a rind- 
ing for the defendant against plaintiff upon defendant's claim of 
set-off to the amount of $16,640.68 and judgment thereon. 

The plaintiff's statement of claim showed a demand for 
an slleged unpaid balance for money earned as comminsion for selling 
eapital stock of the Marquette National Fire Insurance Ce. at the 
request of the defeniant, under an oral contract; but alleged that 
pursuant te this contract he had sold such capital stock to the 
total amount of $237,400; that he earned commias ions of $35,610, 
and payments had been made to the amount of $20,160; that there 
were other chargeable deductions amounting to $147.45; that a 
further credit to the defeniant for moneys and securities which 
plaintiff received for stocks seld by him for the defendant, which 
he had retained to apply on the amount due his, gave a total eredit 
of $30,807.45, leaving an unpaid balance due pleaintiff of $4803.55. 

The defendant filed an affidavit of merits, and later 
in an omended and supplemental elaim of set-off set up in haecg 
werba the form of subscription contract under which orders for stock 
were taken by plaintiff for defendant, and further alleged that by 
the terme of the oral contract between the parties it was agreed 
that commissions should become 4ue and payable from the (efendant 
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to the plaintisf as and when the several sHares of stock should be 
paid for in eesh or its equivalent acceptable to the defendant, an 


that if notes were civen for deferred payments defendant would ade 


/vanee to plaintiff commiesions upon the amount of the notes, and 


in the event any of the notes were not paid, that the commission 
so advanced was to be repaid by plaintiff to the defeniant, and 
that 4efentant reserved the riceht to accept or reject, at ite 
sole discretion, any orders for the purchase of stock procured 
by the plaintiff. 

The amended statement set up in detail amounts #t112 
due from subscribers on their stock eubserintions, claimed a ree 
fund of commissions paid to the plaintiff in the sum of $225, and 
further set up a list of orders for stock rejected and cancelled 
by the defendant because the persons signing the orders claimed 
that subscriptions were procured by plaintiff and hie agent 
through means of felise and fraudulent representations, and on this 
account claimed a credit or right ef refund in the eum of $1043.75. 
The claim of set-off also states that the contract alleged 
by plaintiff to have been made on Decewber 1, 1921, was the same 
im all respects as the prior contract, except that the amount to 
be paid for commissions was increased, and set wp in detail the 
@zount of subscriptions taken and paymente made by the defendant, 
with the addition that it alleged a rejection by defendant of 
several orders on account of false and fraudulent representations 
made by plaintiff, om acaount of which defendant claimed a refund 
or reduction of $682.50, It alleged that this contract was 
teruinated on or about January 3, 1922, and that om the same day 
defendant entered into a new contract with the plaintiff, whereby 
Plaintiff was to sell stock of the Great VYestern Fire Insurance 
Company within a certain limited territory, and averred that in 


violation of this contract an4 agreement, the plaintiff took 


— — 
— 
—— 
— 


— — 








aN 
J 


ee Adres doode To wotatie Letewes e029 node ban as vet atetecade 02% ; 
ee tes ,fahwatel et of oidatqeona tow fey topo ati to dees at tot Blaq — 
————————— Be ae 
bon (ehtom ett To conrad wad soe eaotne tees Tivataty ot aoaey 


otentnaos off tadt ,biey ton tow aston eft Te _ tre ot mk 
A 


ies 02 atl eo ode w Pets nteke we biages oe * ey Roommehe oe 
" Bhk ta ,taatet Te Saense of tis ont bewreaes ‘tot astes tert 
hetraote Soote ‘to seating eff tet atehto ywite —E efoe 
Titalale edt ed 

éfiae adawome khaawn ah e Sea tdomsdete bebaeta oat 
“or a beaiels ,erotigqiteadye dots hed fe Stedicoudew mest oul 


4 has 8888 te awe odd mi Yt i ateLq ody ‘ot bing ‘nalecinoo to ta 
be Lisaneo be posse tea toads 202 eredre Yo taht a au oa” 
‘Le Jtwote ott of Vie soe 

Bauita Lo aieh te ry astog2e eunereg oid — — edt yd 
| ) — toys add bas vaxdate te xe —R — anatictondin 
ele i ban “hte! Sas ava orao sue fabwatt baw wader he abe —⸗ a 
ar .50L8 te ome on at bee ve Migs 0 ‘athe a 5 Bema to. a A 
Deyo Lin —8R edd ti tedt aetase ota » Renton Yo mals 
arse nas een Med ie andoro0e ao beri wood Nag sor dy Mh yc 


ie oo $ ours ont tod tgaexe toontass rolxe ond se atoncaoe fle at 
ee ag Sh.) ae aly: Ae. 
. ont Lingat a or tive te —B eaw ———— hag * 
gh 8 Ay Meee bs tte ai hod 
“truant ‘ona w oben — —— baw tad enolsqtiadue Ye 


9— * dD Pg erry 
tg to Sunt. 'toh ed mol tooter ry hepette a dads mold thhe ; 
i: eo Eat Rowe de eee’ be Fellaini 
mito adan 308" tow kubwartt. baw esto" to "bamodn * 


mee a Th 


bavitet « draluke tueranteh doin Ye sewoous m0 , rt 
oe wwe Jowxdiue9 ake sautt dope tie ce +08 a te 


aseteait ee aay wea 
; * one utd ps taste how. oper ut ‘vtewaet tuosa 20 «0 Sotentoaes 
a SES SR hk MR — 
qiame die VAt⸗ata ca ont dike, foatsA00 won e obah be 
; * — — ce Mame > Ye oh — 
bon⸗⸗ran ai out anosaee dash on %» nos ie ia —— tht 
‘Se —D 4; day fa dn 


“ah tent hertewe, Sl erodicnes pa tm aastoo a 
— — Uo — Ce he ** 2 Hh 


| xoot Tebate, ang — hme — —— te ‘ 
aye fa bitin —— watt ae * * el ad Gant 














a 
ar aaa. —* 
A 

























eae en oan Noe okie fs 


subscriptions to the capital stoek of the Marquette National 
Vire Insurance Company to the sgeregate amount of 350,500, upon 
which Plaintiff received from persons subseribing to such pure 
chase contract in checks and securities the sw of $36,490; that 
upon learning the facts on January 12, 199°, defendant notified 
plaintiff by telegram that it would accept no further subserip- 
tions for the capital stock of the Marquette National Fire In- 
surance Company. 

The amended statement of set-off alse averred that 
for the purpose of maintaining ites reputation in its business, de} 
fendant was compelle’ to purehese sufficient of the capital stock 
of the Marquette National Fire Insurance Company to fill the or- 
ders procured by plaintiff witheut authority of the defendant; that 
of the notes taken by plaintiff in sonnection with said unauthorized 
subseriptionsa after January 4, 1922, $430 remained unpaid, for which 
defentant claimed a set-off of $64.50; that other orders were re- 
Seated by defentant te the ageregate asount of $14,500, upon which 
it alsimed a eredit or reduction in plaintiff's commissions of 
$2145. 

It was aleo averred that st the time ef cntering inte 
the contract of January 5, 1922, defendant did not own any stock 
of the Marquette Kational Fire Ineurance Company except a few 
shares; that it was compelled to purchase ‘this stoek at a loss of 
$4,500; that of the checks and securities plaintiff received from 
various of the subscriptions for the purchase of capital stock im 
the Karquette Kational Vire Insurance Company, plaintiff turned 
over and delivered to the defendant checks and securities amowmt- 
ing to $22,430, but refused to turn over to defendant securities 
of the value of $10,500 which he had unlawfully retained in hie 
poeseesion; that plaintiff had delivered to one L. A, Stebbina 
securitias of the value of $3500 upon condition that the same be 
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kept by 1. A, Stebbins pending an accounting between plaintiff and 
defendant, plaintiff warning Stebbins not te turn the securities 
ever to the defendant, but to keep the same for the account of 
the plaintifr, 

It was further averred that by the terms of the oral 
contract it was e«xpresely agreed that no commission would become 
@ue or payable except and until plaintiff had delivered to the 
defeniant cash or acceptable noten or securities equaling the 
amount of the several sales, respectively; that by reason of the 
wilawful sets of the plaintiff, defentant is not indebted to the 
Plaintiff in any sum whatever; that on account of there things 
defendant asked that the seteotf might be allowed to the ine 
debtednesse claimed by the plaintiff, 

The plaintiff filed an affidavit of merite denying 
the material averments of the claim of seteosf, and the trial 
court, after taking the evidence, at the request of the defendant 
held certain propositions of law applicable, to the effeet that 
the relation of an agent to his principal is that of a fiduciary; 
that he must sect with good faith and loyalty in all his dealings 
affecting the agency; that if an agent is engaged in the sale of 
property for hie principal, it is hie duty, wpon receipt of money 
or property in payment for his principal's property, to turn over 
promptly to his principal all money md property received by him 
as agent, unless there ia an agreement te the contrary; that if an 
agent employs sub-agents to assist him in the ageney, he is respon- 
sible for the acte of his subeagents; that an agent is entitled te 
compensation only upen due and faithful performance of his aganey 
in regard to the principal; that if plaintiff wilfully violated 
inatructions with regard to the sale of stock in January, 1922, he 
forfeited all right to compensation for the stock sold in January; 
that by withholding money ond securities received by plaintiff 
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from purchasers of stock in January, 192°, and refusing to turn the 
sane over to defentant, plaintiff forfeited all right to compensa} 
tion for stook scl’ that month; that in the application of rules 
of lsw concerning forfeiture of compensation by agont for viola- 
tion of his duties as such, it makes no @fferenes whether the 
result of the agent's conduct is injurious to the principal or 
not, because the misconduct of the agent affects the contract — 
from the viewpoint of public policy; that the plaintiff, by ree 
taining and refusing to turn over to defendant $14,060 of money 
and securities obtained by him in January, 1922, forfeited by 

such refusal his right, if any he had, to have notes taken for 
subscriptions turned over to him for aollection, in order to save 
his commissions on such notes, and that the plaintiff was charge- 
able with five per cent interest on the 714,060 retained by hin 
from the date he refused to turn the same over to defendant to date 
ef judgment, but that plaintiff is held chargeable only ase to 
$10,560 thereof. 

As te the facts to which these propositions of law 
were applicable, the court held that the amount of subscriptions 
taken by the plaintiff fer the Marquette Rational stock, pursuant 
to his employment prior te December 1, 19%1, wae a total eum of 
$111,600; that the defendant advanced and paid to the plaintifr as 
Commission on sales of stock of the Marquette National prior to 
December 1, 1971, $13,970; that #hen these subscriptions were 
taken before December 1, 1921, and before the agreement for com- 
missions was modified, the rate of cormiasion agreed upon was 
1244; that defendant advanced the plaintiff 1947 on comnissions on 
subscriptions taken pricr to December 1, 19°71, which were aftere 
wards cancelled by the defendant, to the amount of $1043.75; that 
the total amount of ecubscriptions taken by plaintiff prior to 
December 1, 1921, amounted to $6,350; that an amount of $1,800 in 
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notes which was taken with the subseriptions by the plaintiff prior 
to December 1, 1921, remained unpaid; that the 124¢ — ade 
vanced by the defendant to the plaintiff included the unpaid notes, 
and that plaintiff was chargeable for money advanced him by the de- 
fendant on notes taken prior to December 1, 1921, and not paid, in 
the smount of $225; that the notes taken with the subscriptions 
nearly all ran three sonths or over; that the sontract between the 
parties for 12}% commission wae modified about December 1, 1921, by 
inereasing the compensation te 158% en condition that plaintiff shoulda 
collect or assist in collecting notes unpaid after becoming due, or 
that he should sell additional stock without rurther compensation 
@qual to the amount of the unpald notes; that the agreement was that 
Plaintiff should turn ever to defendant all money or property received 
by plaintiff or his agents in payment of the stock, and should do 
before he was entitled to commission; that prior te January 1, 1922, 
the plaintiff in fact 414 turn over toe defendant speedily all the 
money and proverty received by him and his agent before receiving 
Commissions; that it wae part of the contract that commissions ade 
vanced upon notes and subscriptions net fully paid should be ree 
turned and charged toe plaintiff if notes were not paid or subserip- 
tions not cancelled; that plaintiff was chargeable with commissions 
advanced by defendant to him on subseriptions taken prior te Deceme- 
ber 1, 1921, and which were later cancelled by defendant to the 
amount of $1043.75; that the total subseriptions taken by plaintiff 
in December, 1921, wae $45,950; that these subscriptions for stock 
were taken on forme prepared by plaintiff and 0. K,'d by defendant; 
that plaintiff received from the defendant 15% commission on cancelled 
Subseriptione taken in the month of Decowber, 1921, less the sum of 
$407.50; that of the subscriptions taken during Deceniber, 1921, the 
amount of $4,550 was cancelled; that defendant advanced to plaintilfr 
on account of December subscriptions the sum of $6,185, and that 





: — — 
a, cog Wienlety ods ws eno tog tavedue oar ake feed ome ‘Sin uesoa —— 
. rie HASTA rae TE a eat 
i he odes tus er ont ‘gant —R ——— ‘mer, t ‘guaeneen Ga of 
; “Kit aimee 
ne ton —— att etwtoat Wrbtadn te, ods ot nad ao vo⸗ ont — 
— Pt hay 
~ah att * baonev he yarn * + Ednayre to aew Yuet ie hook tae 
At, send * pe — 
at ntag ton one ier, 1 xesamoad of xorg exe t is 5 


ie AS ¢ My ty (ie 
sank sqironsue ot a be means aston one “baa raking 20 3 


— ee Lie net Be ae 











ost apsrded toattn0 ont tend iteve 10 ————— * 
a, 9s sate is ‘aadiasget tueds petiibon ‘ga ‘poles ku oo S48t not 
ie bhvnde “Pi htatotg fasts agit i hace no wes ot “peldecaequos a 2 tea 
te omb pabaoond ‘tthe blagiw ueton anttoation ‘nk elena ole 
nal teansqzos rete twosste Asote feaotsinoa ‘Thee bivoda NS teas 
fens ome sneaorpe ots sass ‘eeton —E oat to tavons ott of taupe 
bevisoss yimecors * were fia taahan ob of ‘seve von 8* — —— 
— ob — trae stoore edt te saver “ml ——— etd t° ‘rubalale ee 
| APOE Least o tolng add tao dan dnusoe os ‘batt tdew “asw ad ototod 
ety ike (ithoace an⸗as ted Od wove wid ‘pip “font ‘al peer 3 
aatytoses oroted soso alt hae alt et hovisoer viasors “af hae Yana 
weir 






J wee 


“8 note twos tat Fowesmne ons * ft enw = ‘tad janoteets ® 

* —* eh tou ‘eaoisqivondue ban don neq ‘peonay : 
satonsrs 0 ‘Blac ton ote when we ———— ba Hae itt sia ipiahae 
i anoles haan iw oidneyiade tow Yridalate ga ery a 





















: sas oet! hod rolte naane shot teiwades to mit ‘of ddahsioteh ye ha 
b ay sities Mig wy ibn: 8 dante’: | 
; nett ot fanpowe toh oe ve) voase — etow Ho tdw ban eer YT ee 
: wiicaaata ent bats jet .ebore Ve Ville 
foore * aol set tondua onsd? sade vole, eae aw Red to dunbet ht 


— ——— —9* bY a ae few “re bh nda la yo borage st ws eexot Wo daxky bte~ 


a ea ca 


—— * — ver rash — 











ei? ——— 
—— i GA He's 
— Le ee ee me se agers 





Plaintiff owed defendant on account of commissions advanced in 
December, 1921, the sum of $275, and that in cancelling the sub- 
scriptions taken prier to January 1, 1922, the defendant in eagh 
instance acted in good faith and in order to protect their clients 
and preserve their good will; that they did net in any instance, 

in cancelling such subscriptions, do so for the purpose of trying 
to defeat the plaintiff's right to commission; that plaintiff wae 
not authorized by defendant to sell Marquette National etock after 
January 3, 1922, but that plaintiff did take subscriptions for such 
etock in the sum of $59,400, and collected as part payment on suoh 
subscriptions for eaid stock the amount of $36,490; that defendant 
filled these eubscriptions by delivering stock to these subscribers 
in the amount of $45,100; that of the cash and seourities collected 
by plaintiff from subscribers to such stock in January, 1922, he had 
refused to turn over to defendant the sum of $14,060; that defendant 
filled subecriptione taken im January, 1922, for the stock of the 
Marquette National for the purpose of protecting ite good will and 
Feputation; that before defeniant acknowledged the receipt te sub- 
scribers of stock of Marquette BKational subseribed in January, 1922, 
the plaintiff assured the defendant that the $14,060 retained by 
him would be turned over to his attorney for safe keeping pending 
settlement of dispute, and would be kept by said attorney until that 
time; that in acknowledging subsoriptions taken by plaintiff in 
January, 1922, the defentant relied upon the assurance of plain- 
tiff, by his atterney, that the $14,060 retained would be held in- 
tact pending settlement; thet the authorized attorney of plaintiff 
deliverea to the attorney of defendant certain of these securities 
andi the defendant never acquiesced in the return by the attorney 
for plaintiff to plaintiff of any of the securities deposited with 
him; that plaintiff sold $10,560 worth of securities of the $14,060 
Fetained by him and converted the same to his own use; that de- : 
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fendant never acquiesced in such use; that upon the trial of the 
cause $3,500 in amount of the securities delivered to Stebbins 
were produced in court and checked by plaintiff and declared by 
him to be intact; that plaintiff was asked if he was willing te 
have the same turned over to the defendant; that he replied, 
"Most emphatically no;" that of the subscriptions for steck of 
the Marquette National taken by plaintiff in January, 1922, dae 
fendant cancelled subscriptions to the amount of $14,300; that 
of the notes taken tor such subscriptions in January, 1922, the 
same to the amount of $430 remained unpaid. 

The law is too well settled to naed the citation of 
authorites that in the trial of the court without s jury, the 
finding ef the court as to material issues of fact is in an 
appellate court entitled to the same weight as the verdict of 
the jury, and that the sane may not be set aside unless it is 
manifestly against the weight of the evidence, 

The plaintiff 4i4 net wpon the trial request the 
court to make findings of faet in harmony with plaintiff's theory 
of the case, but it is apparent from an examination of the evidence 
and statements of opposing counsel that plaintiff's contention was 
that the original contract entered into in Cetober was modified 
only to the extent that defendant agreed thereafter to pay a 15% 
commission instead of a 124%. commission; while defendant claimed 
@ much more extended miodification of it, as found by the trial 
court; that plaintiff claimed that under the arrangement made on 
January 2, 1922, he had authority to sell Marquette National 
stock, as wel) as Great Western Fire Insurance Company stock, 
while the defendant contended that he had authority to sell only 
the stock of the Great Western; that plisintiff's theory was that 
under the agreement of January 2, 1922, no restrictions were ine 
posed upon him with reference to the territory in which he might 


. eekl; while the defendant asserted that there were such limita- 
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tions; that the pisintiff claimed that through the acsceptance of 
the subscriptions defendant beeame liable for commissions; while 
defendant contended that it was met so liable; that the olaintire 
contended that under his original contract, as mddified, he was 
to receive 15% commiseion instead of 124% commission, withovi 
conditions or qualifications; while defendent asserted that there 
were conditions and qualifications; t at defendant slsimed that 
neither he nor his agente had made misrepresentaticones to subs 
scribers; while the defendant contends that euch misrepresente- 
tions had been made; that plseintiff eontended that he newer under- 
tock or promised to collect or help to collect notes in part pay- 
ment of the stoek; while defendant contended that he so promised, 

AS to practically all these disputed matters of frat 
the contentions of the plaintiff rest upon his testimeny, which, 
with the exception of two oy three instances, is wicorroborated by 
other evidence; while the contentions of the defeniant are cor- 
reborated by the testimony of kr. Matre who, it may be praswned, 
like the defendant, was very much interested in the reavlt of the 
suit, by Hr. Deviin, who was no longer conneeted with the defand- 
ant company, and who, therefore, may be considered ae a disin- 
terested witness, ani on the question eof the contract of Januery 
3 by the auditor for defeniant, Mr. Snow, who is rot finsncially 
interested. 

As tending, howaver, to sustain the centention of the 
Plaintiff in this reeveet, the plaintill appeals to what he calls 
"the inherent probabilities of the case," and in particular te 
the form of contract under which subscriptions were taken, a form 
which was prepared by the plaintiff and approved by the defendant, 

PlaintifY calle attention to the facts that undor 
this form of contract, each contract was subject te acceptance by 


the defendant, and expressly provided that it should not be core 
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sidered as conewsiaied until finally accepted and that when ace 
eepted no delivery of stock shovld be made thereunder until the 
total amount of the subseriptions had been pai¢ in full; that 
under the form of note which was signed by the subseriber, stock 
ef the Insuranae company 8014 was deposited with 7. 7, Hatre & 
Company as security, and that the note provided that in default of 
payment of the note or any nart thereof, the steck so devosited 
Bight be sold without notice; and plaintiff save that in view of 
these provisions oi the notes, the court * mot to believe the 
testimony subulited by defendant to the effect that ae a condi- 
tion of getting the 247 increane in hie commission, the plaintirr 
agreed to colléet all of the notes taken by him or hie agente, or 
at icast to aid in collecting these notes, Such sn agreenent, the 
plaintiff says, ia inherentiy improbable - so improbable that the 
Tact testified to should mot be believed, and euthorities are 
cited to the effect that the court will not accept testineony which 
is inherently inprobable. Atlantic Works v. Brady, 107 U. GS. 192; 
Seisa v. Benzuiy, 163 111. App. 192; Went Chicare Street Ry. Co. 


v. Byrne, 85 tll. App. 488; Kennard v. Curran, 939 Ili, 122. 
the plaintiff aleo says that the conduct of the wite 


nesses for defendant, through whom the defendant acted, tends te 
@isoredit their testimony; that there is no evidence that defend- 
ant continued paying plaintiff a 124% commission alter the medifi- 
cation of the original contract; that on the contrary, there is 
positive evidence that whatever payments were wade vere om the 
basis of 15% commission; that nowhere does it appear that defend- 
ant's witnesses, Katre or Devlin, ever enid te plaintiff that 
Payeent wae withheld because the contingencies fer payment hed not 
as yet acorued; that sotes were still outstanding end uncollected; 
that some of the eubseriptions were cancelled either by the acts 


of the subscribers er of the defendant; that the iaprobability ©- 
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of defendant's verabon of the transaction ia further indicated in 
view of the situation ay te pluintifi's compensation: that the 
contract entered into between the parties Was terminable at the 
will of either party; that plaintiff maintained an office of his 
ewn at his own expense, traveled at his own expense, and employed 
Sub-ageits, making advances to them out of his own money, and 
especially in view of the fact of the testimony of Mr, Matre and 
Mr. Deviin that plaintiff was told that he would have to finance 
himself and hie selessen. 

On the issue of fact as to whether on January 5, 
1922, slaintiff's authority to cell Yarquette Fational stock was 
revoket, and he was authorized to sell only Great Vestern stock 
after that date, plaintiff points out that it ie sdmitted that he 
was never told defeniant had disposed of als the stock of the 
Harquette National whieh it had om hard, and in partioquler the 
plaintiff contends that his testimony ie corroborated on this 
point by a letter from the defendant, dated January 4, 1922, which 
appears in the record as plaintiff's Exhibit te. 5, from which an 
excerpt is quoted. 

We have read this letter from the record, and when 
read in its entirety we do not think it can be given the interpre- 
tation contended for by plaintiff, 

Again, the alleged agreement as to the enileetion of 
the notes, as testigied to, is in the alternative that instead of 
Golleeting, the plaintiff might “assist” in doing s0, en4@ tha 
amount of assistance which he was required to give was very indei't 
nite indesd. Hor does the agreement seem to be se unreavonable 
ner the testimony, when fully considered, anpear to ve so imorevable 
as pleintiff argues, as it was only to the effeot that here notes 
were unpaid plaintiff might earn hie commission by procuring other 
notes. The net result of the whole matter then war that plaintirf 
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should be paid a caniseion on good sales, and this does net seen to 
be unreanonabis, 

Thara is nothing in the evidence whieh would juetity us 
in substituting the uneorroborated tertimeny of the plaintiff for 
the finding of the court, who saw and heard the witnesses ond had 
the efvantoge in that regard over an appellate tribunal, which has 
®o often been pointed cut. 

Eeving reached the conclusion that the findings of the 
ecurt aw te the fPuete are ast against the manifest weleht of the 
eviderss, ro think 1t murt be held that the propesitions of law which 
the court apelt cd te the facts sere proper. We de not think it neces 
sary to review in detail the authorities wich have been cited by the 
plaintirr. We have carefully considered the legel propositions 
advanced in tie brief and many of the cases cited, all of which are 
easily distinguishable from this case. 

Tf the fsets as found by the court are true (and we must 
sseuie that they sre) the plaintiff (whe stood in a confidential ree 
Lationshin to the 4efendant) in connection with his doties in that 
regard was guilty, not only of wilful dieobedience of the instrue- 
tions of hie srincipal, but of actually converting the funds belonge 
ing to hin princinel to his own use, and stubbornly and persistently 
adhering to thic conduct oven during the progress of the trial, 

tne who atands in « confidential relaticnehip, such as 
that of an sgent to s principal or an attormey to « client, dees 
net have any right to take advantage of the confidence which has 
been reposed in him by taking possession of the property of his 
principal and helding it for the purpose of compelling sesulescence 
of the principe) or client in a disputed claim, am agent io entitled 
to the payment of his commission only upon performance of the whole 
service or duty which devolves upon him in connection with his con- 


tract of service, If he in guilty of gross negligence or gross mis- 





ay Uiigew?, blindw Geter GokOnive OXF ced YaETF on et exer’ roangaee 
tot Tibtike le st te qnonittnes Keteredet ton ni Hitt aatau⸗ rtoass ‘i 
hat fie aeeoon by O4e Ktoed bate wie enw’, tues "Sie Te gate mth st 
ent Kite Lense ato lings se tere prager” ‘tnute ab ogatnovda en 
| AMR a 0 Fike Bette; mond marten es a 
ors ai waehbalt ott tats Aotewloans ost bededod gatvad: *! — — 
4 ost Lo Adptow Jaw than odd tamkagn tem wan 'ddoay ast ‘en —X 
do haw stm Yongels thogetq ede: dah? Blot a4 Seisun (9B Monnet ow asoamdtye | 
apann at ateekid, son ob af wteqerg stew eteut sels 08 Se Ltegs Sues Me 
ede A ket in oad avait dodiw sotetred: im one thagenat convo 08 yuan 
‘piotitiavecty Legal odd Seusdlanes | hla totes senso ete hvatedta 
ote sigitty To ike ,hetig sodas eM Le ‘qm Bae tales tht ad Sesanene 
— ones Baie aot? whtame tration in” 
Sas ow tartn ) mark? ite Fwo9 oat baw as atoo one EBD — 
“ot Eel iao aon a ab hood atv) rret atata ‘adh (ack eons teitt 
tats at ovtdon abt Mibw antdoedios ‘ab: (taabaerenonde oe ett 
wound nid oes te eombtadonts twttiw te yoo ter. ied aia * 
-ynhoied aheint set yal ttevcos yikevton ts tod ; taghonte, elit 10 ‘snot 
ehhantetoree baw Ykexoddnge Ban eee cee ehdled Aantonbsg ata oboqat 
 ghaektd att to eRetgerg ed? yaliwh weve toxvhaer ee 
te Coan ghtanotin tet te 2668h PLne9 Ath @knate ostecend — 
asot . dnabte 4 ot Yoavokta as to Laqtenieq.aret easge 000 sett 
jad dofde geaohs tae act Lo egataavhe slat od ‘atght Wan owed ton 
<9 tie Becydeeqeng od? “Lo cobsavaneg abled yd ald ak doseqet wood 
soneawekspee paliceqans <9 omog@eg est itet 32 galbiedr daw Legioabrgy — 
“hetstian oh taege aa untale dedadadbon ‘RE dnallo ie Legteakre wat ho 
elote si? to soaratetieg aoqu Yide motes lames — 
onoo eld diy aohfoomtos m2 ati nogy GerLeveh slay ytvh tego lero 
~¢he wot To Bonen! ann anoty ‘to \esitten wk oad — ey bares 


















13 


conduct, or groes unskilifulness in the business of his ageney, he 
met only forfeits his right to commission but may be liable in 
damages, As in etated in Hechem on Agency, secs, 1588 and 1589: 

"The rule rests, not upon injury to the principal, but upon 
the paramount policy of removing the danger of temptation from 
the pathway of the agent.* 

And in Cornus Juris, pages 760 and 761, the law is 
etated as follows: 

"As a general rule an agent who is guilty of fraud upon his 
principal in the transaction of his agency is not entitled to 
compensation for his services. Thus he generally forfeits come 
pensation where he is guilty of misrepresentation, concealment © 
or non-disclosure with reference to facts material to the sub- 
ject matter of the agency, snd a contract to pay a fixed com- 
peneation may likewise be invalidated by the agent's non- 
disclosure of material facts. Go, if an agent in transacting 
the agency iz guilty of unfaithfulness, treachery or dishoneety, 
or of grogs misconduct, gross mismanageMent, groes wnskillful- 
ness, or a failure to follow his instructions, he generally 
forfeite his right to compensation,” 

If the faets as found by the court are true, they are 
inconsistent with good faith on the part of this plaintiff; and by 
the law as heretofore stated an¢ as held in numerous decisions of 
the courts of this state and other states, nlaintiff cannet recover 
compensation with reapect to the matters concerning which he was 
unfaithful. Prescott v. White, 18 111. Ann, 322; HMafher v. He ° 
165 fll. 242; Young v. Hughes, 32 8. J, Ea. 372; Sen v. Carpenter, 
16 Ohio, 412. 

The judgment of the Municipal court is affirmed, 


AFFIRMED, 


Johnston and KeSurely, JJ., coneur. } 
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ALPHONSO HAMMORD, ) 
Defendant in Brror, 
BRROR TO SUPERION CouRT 
vs. ; 


-JARES C, BDNONDSOR, 
Plaintiff in Error. 


OF COOK COUNTY. 


2421.4. 619 


MR, PRESIDING JURTICR WATCHETT 
DELIVERED THE OPINION OF THE COURT, 


Hammond and Edmondson, whe were respectively complain- 
ant and defentant, entered inte a oral agreement for a partnership 
on January 5, 1921, They thereafter conducted a real estate busi- 
ness at Yo, 26 EB. Forty-seventh street, Chicago. ‘The terms of 
the agreement are disputed, and on or about April 5, 1925, a dispute 
arose between the partners, as a result of which Hammond on April 9, 
1923, filed a bill praying for « dissolution of the partnership, an 
injunction and an aecounting. 

Bdmondeon, defendant, answered and filed a cross-bill, 
in which he also prayed for a dissolution of the partnership and an 
aceounting. 

The cause was put at iseve and twice has been referred 
te a master, who hae taken evidence twice and twice reported to the 
court, which (over-ruling exceptions of defendant) entered a decree 
finding that defendant was indebted on the accounting to the com- 
Plainant in the sum of $563.65, for which sum judgment ware given in 
favor of complainant, 

Defendant first contends that the court erred in finding 
that the partnership had been dissclved, but thie was alleged to be 
a facet in the bill brought by complainant and in the crose-bill after- 

5 wards filed by defendant, while the evidence discloses that prior te 
_ the filing of the bill the defendant, who theretofore had been 
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operating under a license used by the partnership and iseued in the 
mame of Hammond, prooured his individual license, and that both 
parties thereafter treated the partnership as in fact dissolved, 
Sections 29 and 32 of Chapter 106A of the Dilinois Kevised Statutes, 
known as the “Uniform Partnership Act," are applicable to the facts 
as set up in the pleadings and proved by the evidence. See Ligare 
v. Peacook, 109 I11., 94, and Thanos v. Thanos, 313 I11,, 499. 

It is next contended that the court erred in that it 
4i4 not require Hammond te account for business conducted after the 
filing of the bill, The references of defendant to the abstract 
Ao not, however, sustain this contention, The report of the Master 
specifically finds that after April 5, 1923, complainant and de- 
fendant were not associated together in the said real estate busi- 
ness and that at that time said partnership was in reality and in 
fact discontinued and dissolved by the parties themselves, In this 
connection defendant does net point out any particular item, and we 
will not search the record to discover any such item. 

It is next urged that the court erred in finding that 
the defendant had collected certain real estate commissions belong- 
ing to the partnership. There was a sharp conflist in the evidence 
as to whether under the oral agreement made at the time the partner- 
ship was organized these commissions belong te defendant individu- 
ally or to the partnership. The Master saw the witnesses and heard 
them testify, and the court, as would appear from the decree en- 
tered, approved the findings of the Master. We cannot say that the 
finding 6s manifestly against the preponderance of the evidence. 

Again, defendant contends that the court erred in en- 
tering judgment against the defendant without making some disposi- 
tion of the firm assets, but examination of the Master's report 
discloses that he found all assets of the partnership had been 


collected and appropriated to the individual use of the parties 
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to the suit, 

Again, complaint is made of the laek of provision for 
payment of the firm debts, ang notwithstanding two reports by the 
Master, this matter is not made as clear as we could wish. It is 
of course elementary that the assets of a partnership should be 
first applied to the payment of its debts. The Master, however, 
found that at the time of the dissolution the partnership was 
possessed of no tangible ascets, sand further found that the liabili- 
ties of said partnership, “if any," were of such uncertain and in- 
Gonelusive character ase could net be definitely stated, 


The report indicates that there may be debts for ade 


, vertising in the eum of 993, but dces not indicate whether these 


Aebvte vere ineurred by the partnership or by an individual, If it 
was a partnership liability it sheuld have been paid, but in view 
of the fact that apperently one of the objects of the reereferance 
was to establish the amount ef such liabilities or indebtedness of 
the partnership, if any, and thet this re-reference was upon the 
motion of the defendant, it appears that if any such liability 
existed it was for the defendant te produce the evidence by which 
it would be clearly established. 

We are not satisfied from the evidence that any such 
liability exists, and in the absenee of such @ liability we think 
the decree was justified. It will therefore be affirmed, 

APTIREED, 


Johnston and MeSurely, 77,., conevr. 
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SIGBERT J. LEVI, doing business 

as Rolled Steel "Products Company, 

and ALVIE L. BAK, doing business 

as Bear Steel & Wire Company, ERROR TO 
(joint adventurers), } 


Plaintiffs in 8rror, MUNICIPAL COURT 


OF CHICAGO. 
Ve } 
CHARLES B&B. COLES, doing business axa P 
Charles i. Colee & Company, 2 2 J T A. * 1 9 
Defendant in Mrrer. —— 


BR. PRESIDING JUSTICES MATCHSTT 
DELIVERED THE OPINION OF THR COURT. 


By this writ of error pleintiffes seek te reverse a 
judgment in the sum of $145.40 entered upon the finding ef the 
court against plaintiffs and in faver of defendant upon defend- 
ant's claim of set-off, 

The claim ef plaintiffs wes for the purchase price of 
@ certain lot of etecl sold and delivered te the defendant at 
the egreed price of $714, and there is no dispute as te the 
justnese of this claim. The defendant, however, in his affidavite 
of merits ssye thet he claima o set-off on account of « transaction 
with one of the plaintiffe, namely, Bear Steel & Wire Company. 
The effideavit of merits aleo avers thet Levi wan joined as plain- 
tiff solely for the purpose of forcetalling this section, which 
defendant haw agninet plaintiff Aivin L. Bear. 

The defendant avers in his «statement of omended set-off 
that on October 17, 1922, defendant placed with the plaintiff, | 
Alvin L. Bear, doing business an Bear Steel & Wire Company, an 
order for certain cold relied prime sheets of steel, f.c.be. 
Chicago, on terms of §300 cash, the balance to be paid when bill 
ef lading with correct weight was turned over; that this mere 
Ghendise was sent with sight dreft to Milweukee and was paid for 


mm Xe Seaant aa 
—* baanke. 
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before defendant had « reasonable opportunity te inepect the 

same; that on or about October 25, 1922, he inspected the 

shipment end found the entire lot te be defective end imperfect 

in thet said stecl wax not cold roiled as specified in the eon- 
tract, and thet the suid sheets of steel were not prime but 

were of an inferior quality and not merchantable for the purpose 

for which it was intended, such intention being known by the 
plaintiff, the Bear Steci & Wire Company, at the time of the 

making of the contract; that the steel when delivered was rusted 
and out of proper shape and that defendant immediately notified 
Plsintiff that the steel wes not in accordance with the contract; 
that defendant at no time had any knowledge thet Sigbert J. Levi 
had eny interect in the transaction sued upen until the commence-« 
ment of this suit; that defendant paid plaintiff the sum ef $1357.97 
for said goode when delivered te defendant; that the same would have 
been of thet value if the same had answered to the warrenty, but 
because the same did not enswer to the warranty, the defendant 
suffered a loss of $621.25; wherefore defendant osked fudgment 

fer the difference between the amount of pleintiffe' claim and 
defendant's seteofl. 

The plaintiffs filed an effidavit of merite to the 
defendant's claim of seteoff, in which plaintiffe alleged that 
the claim of set-off did mot allege any indebtednees from the 
Pieintiffs to the defendant, either jointly or severally, but 
merely alleged a claim of set-off againat one of the plaintiffs, 
Alvin L. Hear; that plsintiff, Alvin 1. Bear, admitted the order 
for merchandise described in defendant's statement of set-off, 
end stated further thet prior to the delivery of said order, the 
defendent inspected the goods ond then ordered them from the 
Plaintiff on the terms cet forth; thet the goods were shipped 
in accordence with the order and that Sigbert J. Levi hed and 
has no interest whatever in the subject matter of the defendant 's 
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seteoff; they denied that the goods were not ¢21d rolled and 
prime eo specified in the contract; damied that the goods were 
defective or imperfect; denied that the reasonable value of the 
goods at ths time eof the dclivery to ths defendant wos $536.72 
and cenied thant the defendant suffered ony loss by reason of the 
alleged breseh of warranty, a2 eleimed in the seteoff and denied 
that defendant was demaged in the scum of (921.25 or in any other 
Swi. 

Tha issues were suleltted te the court, the evidence 
heard ond there was « finding and judement ae heretofore set 
ferth. 

The pleintiffs contend in the firet place that the 
court sbusei ite diseretion in thet Lt permitted defendant te 
repeatedly emend ite statement o* seteeff and affidavit of 
merits, and te this point cits e number of cases where thio eourt 
has held thet the triel court did not abuse ite diveretion in 
Eeiusing © party permiesion to file » third affidavit of merits. 
it hes never, co fer ae we cre avere, been held a trial court 
erred by gllowing ony portiqular number of sffidavite of merite 
or satatenents of claim ef set-off to be Tiled. 

Seetion 39 of chepter 110 of Tlidnoie Revised Statutes, 
*⸗ seem to preclude the possibility of any euch ruling. 

a — Gef andoad alto oontend — that the court erred in its 
ralinge on the séminsien of evidence, but as the trial was by the 


— Gourt without a Jury it wil) be presumed thot the court disregarded 


any evidence which wae improperly «dmitted provided there is 


competent evidenee in the record on which the finding of the court 
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Roy be deased, ala 
The efondant ‘else contend that the finding ond jJudgreent 


of the trial court are againet the weight of the evidence and 


egeinst the law in the first place because it noys that the set-off 
is mot mutual as between the parties. It is true that the claim 
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of set-off does not disclose, nor the evidence tend to chow, any 
Liability ageinet Sighbert 3. Levi. At the time of the transection 
upon which the original cleim wes based, as well az at the time 

of the transaction upon which the claim ef set-off is based, 

Alvin L. Bear appeared te be the only person engaged in the business. 
Indeed, we are persuaded thet the real purpose ef joining Levi as 
Co-plsintiff wes to prevent the presentation of the defeniant’s 
Claim of set-off. 

A defendant cumnot, we think, be deprived of hin statutory 
right to set off = claim in this manner. If such e preetice were 
permitted, it would proctically muliify the statute. It has been 
held in other states (amd we think rightly) that where ene of « firm 
appeared to be the only person engaged in the business « purchaser 
may by set-off avail himself of ony proper claim he hae against such 
person in sanewer te an action brought in the meme of a firm. It is 
so held in the well considered case of Chandler v. Drew, 6 B. H. 471, 
The sume principle was applied in Dixon Livery Ce. vy. Bond, 117 Va 
656, where it wos held thet ome who held himself out and traded with 
defendant as = sole trader when in fsct he had dormant partners, 
suit being brought in the meme of the partners,the defendent might 
set off as aguinst the claim of the partnership a preper demand 
ageinst the sole trader. Ye think the reasoning im these cases is 
sound and that plaintiff« here are not in a position where they can 
avail themselves of the lack of mutuality of the parties ae against 
defendant's claim of set-off. 

The plaintiffs next contend that the claim of defendont 
Cannot be set off, because the damages claimed are unliquidated and 
@o net grow out of the transection upon which suit was brought. 

Upon the trial defendant's counsel admitted the emended 
statement of claim of plaintiffs and thet the burden shifted to 
the defendant through his set-off, ond defendont then gave evidence 
tending to prove the facts set up in the claim of off-set, namely, 
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the purchase of the steel sheets at Chicage by defendant from 
piaintiff Bear, the shipment of the seme to Milwaukee, “ieconsin, 
with sight draft attached that the steel as delivered at Milwaukee 
was mot cold relled and was not prime stock as required by the 
eontreot. The evidence for defendant further tended to shew thet 
the steel as delivered =t Milwaukee head only a serap or funk value; 
that defendant erranged with « rolling mill at Milwaukee te ree 
condition the steel ond put it in the shape se that it could be 
sold; that thia war done and that defendent paid te the Milwaukee 
Roliing Mill Compeny the sum of $656.60 for reconditioning this 
steel in order that the come might be put in the condition called 
for by the contract; that on November 10, 1922, defendant erete to 
Glaintiff Bear steting these defects in the material add informing 
him that he, defendant, hed instructed the Milwaukee Selling Mill 
Company to recondition the stee¢1 which would cost $30 per ton, and 
for which expense he would expect te be reimbursed. 

This court in agreed that the finding ef the court on 
the claim of off-set is not against the weight of the evidence. 
The majority of this court is alse of the opinion thet the 
damages here proved were a proper subject of set-off, 2) thouch 
the same grew out of a transection seperate und distinct from that 
om which plaintiffs sued. Im Miller Fruit °o. v. Kellerman, 229 
Lil. App. 409, referring to Ideal Conted Paper Co. v. Cupphes, 


Buvelope Co., 169 111. App. 484, and Hisnly v. Wainer, 211 111. App 
264 (both of which cases are cited), we said, "that the decisions 


ef the Appellate Court of thie district, at least insofar as 

obiter dictum is concerned, have not becn harmonious in construction 
of the statute on this question, is apparent from s comparison 

of these two decisions with the 1 ater cases of Hammgne v. 
Powell Myers Lumber Co., 220 21. App. 196; Guenther v. Millers 
222 Ill. App. 653; Gates Armstrong T * oe 


226 Ill. App. 633; and General Platers Supply Co. ¥. Chas. F. 
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L'Hommeedieu & Sons ©o., 228 Ill. App. 201." 

Any attempt te review these decisions would hurdly 
prove profiteble. It is sufficient to ecy that « majority 
ef this sourt ere of the opinion that under the otatute the 
damages which defendant here proved may be allowed es a matter 
ef set~off, (6 
Appellate Court Ho. 30°52, opinion filed March 29, 1926) but 
the writer of thiv opinion dees not agree. 

In conformity with the views of the majority of 
the court the judgment is affirmed. 

AFPVIRNED. 





Jehnston and Ve®urely, J7., concur. 
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GREGORY f, VAN METER, Administrator — ye StF 
of the Estate of Henry ©. Eckart, * * 
Deceased, 

Appellee, 

APPRAL PROM SUPERIOR GOURT 
vs. 
OF CCOK COUNTY. 

REV. B. J. BONK et al., 

Appellants, 


—6242 1.4. 620 


BR, PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THE GOURT, 


The complainant filed an amended bill, not under oath, 
in whieh he alleged that Henry CC, Bekart died intestate on April 
16, 1923, and that on January 2, 1924, complainant was appointed 
administrator of hie estate by the Prebate court of Cook County; 
that at the time of his death Eckart wae the owner cf and entitled 
to the posession of certain personal property end effectea located 
in Cook County; that prier to Hekart's death there came into poss- 
ession of the defendants certain property of the deceased, conslat- 
ing of evidences of indebtedineas, the exact amount, nature and des- 
eription of which were wnknown to complainant; that this property 
was in the hands of the defendants in the “tate of Illineis at the 
time of Eckart's death; that a request of defendants had been made 
for a detailed statement of the preperty of deceased, including a 
complete copy of all inetruments in writing, together with a state- 
ment ef authority by which defendants received an‘ held the same, 
but that defendants failed and negleeted te furnish these as reo 
quested; that complainant on January 25, 1924, made a demand on 
defendants for all the property belonging to HZekart, and that de- 
fendante declined te turn the same over, claiming that they had 
“become and were the owners thereof. 


d 


ag 
a 
: 
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- title or interest in and to this property, but acquired 


It was further alleged that the defendants had no 
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possession of the same for the use and benefit ef the deceased 
and held the same for and in his behalf and subject te his direc. 
tion and control, an¢ that complainant administrator was entitled 
to immediate possession thereof, 

The bill prayed for an accounting of the property and 
income and profits arising therefrom, and that defendants might be 
enjoined from disposing of the same, and for general relief. 

A general and special demurrer to this auended bill 
having been over-ruled, the defendants anewered denying that come 
Plainent was duly appointed administrator of the estate of Eokart, 
averring that by virtue of a folse and untrue petition the Pree 
bate court wae induced to issue letters of administration to the 
complainant, and that under the lars of the State of Illiineis the 
Complainant was not entitled te be appointed administrator; that 
the Probate court was witheut jurisdiction to make such appointment; 
that there was no authority, necessity or legal cause to have the 
estate probated an4 that the apoointment ef the complainant was 
mull and void; that deceased war never a resident of Cook County, 
Tllineis, or any other cownty in Illinois, but on the contrary was 
a resident of San Diego, Califomia, at the time of his death and 
for many years prier therete, anda that deecoased left no real or 
pereonal property in Cock County or elsewhere and was not indebted 
in any sum to any person in Cook County or T1iinots/at the time 
of his death deceased left no creditors, ani that deceased left him 
surviving heirs and next of kin who were then ond still are resi- 
dents of the State of DLlinois, snd who had a prior right to ad- 
minister said estate, if administration thereof was necessary, 
whieh right was superior to the right of the complainant te be 
appointed sdministrator; and that a petition for the removal of 
complainant as administrator andi for the revocation of his letters 
was then pending and undisposed of in the Probate Court. 
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The answer further averred that the jefendant Seetety 
or the Divine Word is a corporation not for peeuniary profit, ore 
ganized under the laws of Lllineis, having its principal effice in 
Cook County, snd that ssid Secicty is an educational, humanitarian, 
charitable and religious organisation. 

The anewér denied that at the time ef hie death 
Eekart was the owner of and entitled te the possession of personal 
property in Cook County; denied that there had come into the poss- 
ession of the defendants pereonal property of Kekart, as alleged, 

The anewer further averred that Henry ©, Uckart was, 
for more than twenty years prior to his death, a regularly ore 


dained priest of the Homan Cathelie Church, was never married and 


never adopted any ehild or ehildren; that during his lifetime he 
voluntarily ereated certain irrevocable and valid truete of per- 
sonal property for religious, charitable, educational and other 
purposes, and for the earrying out of said trusts Lrrevecably 
cometituted and appointed the defendant Seciety ae trustee (in 
part under the designation of "3, V. b.," meaning Secietas Verbi 
Divini," the Latin equivalent for "Society of the Divine Word"), 
and averre’ that as such trustee said society received trom said 
Henry ©. Eekart during his lifetime certain promissory netes in 
trust, and that said trusts were perfectly created and exeeuted 
by the deceased, an? that deceased duly endorsed, transferred and 
vested complete title to all such personal property in said So- 
ciety as trustee, for the beneficiaries numed in ‘said trust; that 
eald deceased parted with pessession of 11 of said peraonal 
property and delivered the same to the Society, and that, ofter 
such delivery to the Society the rights of the respective benefri- 
claries under the trusts beeame vested and inviolate at the suit 
of complainant or otherwise; that said decexsed had and reserved 
“Ro right, title, interest, control or dominion whatsoever therein, 





eae 


yates Fetal nated ott Jock beowre weclttyt Tew Ra ore “ey, senweneg i 
ate obo te yuetenteeg tet ton aediategiog, a, at buo® eat 36 
2 pekirio Leeieniig as) galeed ,aheatlit, te ome k oat, nobay, be a 
,sebted toaawl dom teaoute ae ob ysekoot diga tedd. baa, ——— 

ol tahun awotghion bun oldas ands 
Acaoh ath te mts edt to todd de lneh Beware PAT po) opanad 
Laucereg te onteapeneg oft of Sed¢ iim hem to nace odd wom, ¢ gated 
unig 
 Bogeife of ,cumiok te qlasqete catoete¢ etasbaatab odd, te melgee — 
,Ree Siete .o Yo ded Secteve tedsag?t wow WAT. Souda 
oto Elio lyst & ~Kiewh Cle oF Tolrg etaey Yt mews, ons mtom, wor 
has Node teva tay _ some w2 koia ad aemek ont de ¢gokne hombad 
“oi omttePAE 20 phivah cade pmechey eo Det Mm DadgOhe RON 
(emg Te mbautC? DEiev Dam Sitavovered starts hedeoce eeduntapton 
Oe Delt Lamu ttamebe (Okina teats awely tien ——— 
qiteveverts etaerrt bia to tee aaiernen ents ty —9— 
i) — — — — o@ aut aun tes att —EE — thes ⏑—— 
tendr ede tye® gatavom *, 20 VY 68 Ye aebhtongteeh eth tebor Iae¢q | 
 AYaroW emte te aay te yee Loew” ae? thetavinee atta D ede MytavRe 
hthe most bevidney yYteloor thee water chew ae sacs Mente Bee 
at gondn yrdae teet@ atedteo oeitnot he Wirt attics Peto 0 emo 
 hatwouies hum hagewne Cttowtxog ete aterct 5 bee todd see ene 
bia Aovto'tontd ,dedtehas Ylvd Kmeecweh that hal Sesedeh ome 
08 Bie mt yeRoqerd SivgnTeg doate! ———— 
— idouet Wrawilt Noni Wee tends ‘ett toe — — — 
#9¢te | ters Soe (otelosh oath go omme ote. · 
~Ptemd avitseqter oft té adighs nde’ — 
Aenn edt ge stéfotvianl bad detady amndod aden ; 




















or over any part thereof after the delivery te the Seclety; that 
‘prior to the filing of the bill the Seciety, as trustee, in part 
had carried out the terms of, and had completely exeeuted certain 
ef the truste by “delivering persensi preperty to certain of the 
beneficiaries, or by expending such personal property fer the 
religious, charitable, educational or other purposes of the trusts 
and that ae to such matters the trust was completed and executed 
and that the trustee had no possession or control of such personal 
property or any part thereef; that certain beneficiaries, entitled 
to receive certain personal property under the conditions of the 
trust, had refused to comply with such conditions er to accept 
such personal property an? that such personal property remained 
in the poseeasion of the trustee for the benefit ef other persons 
er institutions whe vere Aowed ac beneficiarlers in lieu of the 
refusing beneficiaries, and further averred that personal property 
wan distributed by the trustee to Augusta Welter, also known as 
Mre, ¥. X. Yolter, Clara MU, Brezinsky, Eva Schoenig, and Seciety 
of the Pivine Yord, prior to the filing of the eriginal bill, ex- 
pended for such charitable, educational or religious purposes, and 
gaid trusts were therefore comptected, exeeuted, lovéclate, and 
not subject to attack; that the Probate Court had ne juriedietion 
over trust estates or right to inquire into the terns of sueh 
trusts or to interfere with the distribution of trust property, 
and that the complainent, as such adminietrater, had mo right in 
the premises or to institute this preceeding, or, in this pro- 
@eeding, te inquire into or question the acts or doings of the 
trustee, 

The answer further averred that the heire at law of 
the decensed and all the doveficiaries of the trusts were persons 
interested in the premises who ought to be and were necessary 
“parties thereto; that they had not been made parties to the pro- 
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ceeding, and that by reason thereof the snended bill was defective 
and these defendant would be greatly injured and damaged and alse 
harassed by & multiplicity of suits. 

The answer specifically denied that on January 23, 
1924, defendants had any property belonging to the deceased in 
their possession, or that the deceased had any right, title or ine 
terest in and to any personal property at the time of hie death. 

It was also averred that copies of all promissory notes, letters 
and instruments comprising or creating the trusts were given to the 
complainant about May 5, 1923; that complainant had such copies in 
his possession at the time of the filing of the petition to be 
appointed administrater and at the time of the filing of the or- 
iginal bil1, and was fully informed of the existing trusts and of 
the full namem and addresses of all the beneficiaries under the 
trusts: and that he falsely and fraudulently concealed the same 
from the Probate Court so that letters of administration might be 
issued to him to harass the Society in the conduct of ite duties 

as such trustee; that the negetiable instruments and promi esery 
notes were duly assiged, eniorsed, transferred and delivered te 
the Society by Eokart in his lifetime; that the legal title to the 
same vested in the Society ond that it, under the law, was the only 
pereon or ageicy entitled to receive payeent of and to eolleet the 
notes or to bring suit for their collection; that complainent had 
no legal or equitable right, title er right ef pessesasion te the 
same; that the Superior Court had ne jurisdiction in the premises; 
that the amended bill 414 not state a cause of action, 

The complainant filed a general replication toe the 
amended answer, and thereafter the defendants moved to dismiae the 
amended bil, for want of neeessary and indispensable parties. The 
motions named six heirs at law of the deceased and eleven beneficia+ 


ries of trusts who, it was charged, were necessary parties and 
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should be, but were not, wade parties to the cause, 

The cavee was heard by the chaneellor upon the asended 
bill, anended answer, replication and proofs heard in open court, 
and the court found that it had jurisdiction of the aubsect matter 
and parties; that Eckart diet intertate in San Diege, California, 
on April 16, 1923; that complainent wae duly appointed e4ministra- 
ter of hie estate on January 7, 1924, by the Probate Court ef Cook 
County; that the defendant Society of the Divine Vord was a cor- 
poration not for prefit; that at the time ef his death on April 
16, 1923, the deceased wae the owner of and entitled to the poss- 
eesion of certain personal sroperty and effects then located in 
Cook County, and that upon the appointment of the complainent as 
administreater on January 2, 1924, he became and wae immediately en- 
titled to the poevession of sll personal property of the dec5eased 
then within Cock County, Lilimois; that defendants, Bonk and The 
Seciety of the Divine Vora, were in setual possession of certain 
promissory notes, a1) of wrich had been delivered to them by Hekart 
and which were endorsed, the variovs exdorsements on the notes bee 
ing specifieaally set forth in the decree, as well as o particular 
feserintion ef the notes; thet trenty-one notes, desoribed by their 
respective numbers as exhibits, amounting te the total sum of 
$38,960, belonged to the decensed at the time of hie death; that 
neither the delivery of these notes to the defendants ner the in- 
struments in writing which secompanied the same groated or ef- 
fected a trust ef any kind in the netes; that defontants had no 
legal or beneficial interest in the same, and that defendants should 
aecount for and deliver to the complainant each of these trenty-one 
‘Reotes and the proneede thereof and oll payments of, or on aecount 
of, principal or interest received by them, 

Ae to thirteen promissory notes, aggregating the 
" total sum of $28,600 at the time of the death of Eckart, defendants 
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were the holders thereof as trustees for the uses and purposes eet 
forth in the respective eniorsements upon the notes snd in the 
respective instruments in writiag accompanying the delivery of the 
motes respectively, ana that the complainant, as administrator ef 
the estate of the deceased, had ao right, title or intereat in or 
te any of the notes; that two of the notes, agerogating the total 
sum of $1200, were subsequent te the death of the deceased and prior 
te the filing of the bill, delivered to Mre. Eva Sehoenig, the per- 
gon nawed in the endorsements appearing on the notes, ond that cer- 
tain other note, sggregating the total eum of $7,000, had been de- 
livered te Mrs, Augusta Wolter, the peraon nomed im the endorsement 
appearing on eaesh of the notes, and in like manner, notes to the 
aggregate total of $6,500 had been delivered to Mra, Glora Bresine 
sky av 4irected by the endorsements on the notes; that Byva Scheenig, 
Augusta Wolter and Clara brezinaky were not parties to the cause, 
and the court was therefore unable to make any order or deere 

as to these notes. 

That Serenus H. Wolter and Dorothy Yolter, named in 
the endorsenent on notes aggregating $2,000, were not partier te 
the suit; that they might have a right to claim owmmership ef the 
notes, uni the degree left the parties to such other action or pro- 
@eeding as they might inetitute te determine the ownership of these 
notes; that complainant was the owner, ae adminiatrator, of the 
twenty-one notes aguregating $55,860, and the defendants should. 
forthwith deliver those notes to complainant and pay to him the 
full face amount of each and all of the said notes which had there- 
tofore been paid or otherwise converted into cash, and the cause 
showl4 be referre4 to a master in chaneery for an accounting in that 
reepect. 

. The defendants by assicuments of error question the 
_ deeree insofar se it found that they were not entitied to all the 
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notes, while the administrater has assigned cross-errors questioning 
the decree insofar as it finds that there was a valid trust in 
the defendants os to any cf the notes and argue that the complainant 
upon his appointment ss aduinistrater became entitled te the immedi- 
ate possession of all of the notes, an’ that the decree insofar as 
it directs that certain notes be delivered to the complainant ard 
that defendants should aceowt for all collections of either 
principal or interest, showl’ be affirmed; but that insofar as it 
holds that the defendants hold certain notes in trust, it should 
be reversed, and defendants be decreed to deliver such notes te 
the complainant an4 te account for all collections of principal or 
interest or both on account thereof. 

3 Complainant is the Public Administrator of Cock County. 
The defendants argue, in the first plaee, thet a publie administra. 
ter, on facte such as anpear in the record, has no right te maintain 
the aetion; that probate courts have no jurisdiction over trust es- 
tates and trustees; that residence of the deceased at the time of 
his death within the territorial jurisdiction of the court wan es- 
sential to give the Probate court jurisdiction; that there is but 
one class of cases where administration can legally be granted te 
the public administrator, anc that is where the intestate is a 
non-resident and leaves no husband, widow, or next of kin residing 
in Iliimeie; that where the deceased was not a reeident of Tili- 
neis and leaves no debts here and the heire at law do not desire 
that the estate be administered, administration is unnecessery and 
there is ne authority for granting Letters to the public adminis- 
trator. 

It is true that the probate courte do not have jurisa- 


diction over trust estates and trustees. In Ke Batate of Mortenson, 


248 111. 620; First State Bank of Steger v. Chicago Title & Trust 
@o., 302 111., 77, But this record does not indicate that the 





ptinotiseuy aiette~eo1 henyloas swt vodwstetmiaha ey estar: —— 
xa teute bELOW e —e Soe aherrex £2 wee tees! eoteoh whe 
fidis fqmoe odd tad? sega ae eotes ent “Le ye oF Ow winabae'ted wat 
okhnmt @4? of ha felfas otro’ TetettTetdtebe on — ——— — 
ek “Wroent agvoed odf tact? San voter od Ye Cte Ye motduwe 
bas Sank Lyte ode of SovevEten od awtod ntadies ‘taty —* 
Wondie Yo edeltedttes tle ‘xet dmveoud Biwedta eoaasiional tit 
#2 es so'foen? vadd tod pbowntT te od Stvede ,deoretnh vs Leeton 
iors 92 .ehord at waton itdited NLot wanekew ON ‘ode —RX 
gd eodee diue tort fod 62 Bewtess od ‘ednatue'tes Bad”, basttover ‘sd 
“ge Loqiontte ‘to saettootion Lie tot Fareed Gt Nite fuantefariog Witt 
ce a Mdod ‘x9 Seenegat 
.Ysreed Xodd Yo vedatteintons ol idwi ede et Fanttafqadd obeqemisie 
wtiddialwtie olfdvq'» jake peoele Peert sae nd: <209t4 abaansn en vont 
ateditawe o¢ styl’ om eed (Srdeed sat Wi ten qgen few owe vob⸗n / a X 
<09 Sairtd Yet NoitoLbaltwt od oved was Stodong dads jaoksie wd 
to emit sit ta benseoeh add ‘to comblect tact sebedauts Hike Well 
-0o daw truco oft Yo sobtolSetiwt Disetbered oud wine by teed ald 
“tus ak weed Gadd jmobsonhia tert duvee Odadort site ovis “of ELIA 
6? podomey sd Ulfagol nao aotioxtelatabe exit Wouas Yo ‘welite Wie 
‘o dt Stteudnd ody orsnw et tac? bao [toddtdetaleta obese oats 
“gulnlest wld Yo Peon to {wotdw ,Sasdaud oa “poveet han enon tiewsaba 
SEL&t ‘to daehiaed & tot wow Kovadeoh ods otete ‘ality patent ttt °at 
watwed Fon of wit du ettad ond baw ated whtob” of ovne f Bhd W8n 




















hae Yrdonmosams ot noltarterntniie peteserdtadd od osabue ' 
sa tnbiohe — oat oe —V ——— ee | obeite 
ht Lei ey Rt cena. —RRX 
— ‘vom ob rnd wiading ent dadte vores aa eee * ‘we eens 





Probate court is attempting to exercise any such jurisdiction; 

that the residence of the deceased at the time of his death should 
have been within the territorial juriediction of the court in order 
to give jurisdiction is decided in Balsewier v. Chicago, Burlington 


& Quiney R. R. Co., 240 Ill. 233. That there is only one class of 
cases where administration can be legally granted to the publie ad- 


ministrator, namely, where the intestate is a non-resident and 
leaves no husband, widow or next of kin residing in Illinois, is 
held in Krome v. Halbert, 263 111. 172; and Saunders v. Byenger, 
311 Tll. 572. That where the deceased ia not a resident of Tillie 
néie and leaves no debts here and the heirs at law do not desire 
that the estate be administered, administration is unnecessary, and 
that there is no authority for granting letters te the publie ad- 
ministrator, has been held in Headen v. Cohn, 292 I11., 210; Cot- 
terell v. Coe, 246 I11., 410, ond as wan said in Bremer v. LL. BE. 
& WR. RK, Co., 317 Tll., 580, “It im not the purpose of the Public 
Administration Act to previde fees for such administrator in a case 
eeek® when there is no public or private reason for administration 
in thie State and without regard to the intereets or wishes of the 
widow, who is the real party in interest *****," 

The amended bill of complaint is distinguished by its 
failure to give inforuation which we would naturally expect to be 
given in such a bill. It does not bnform us where Henry ©, Bekart 
died, nor does it state that he was a resident of Cook county or 
the State of Illinois at the time of or prior to his death. It docs 
not state whether he left any heirs at law or next of kin, or name 
them, nor was any proof on these matters offered upon the hearing 
of the cause in behalf of the compleinant. The letters, however, 
offered showed the appointment of complainant ss administrator of 


the estate of Bckart, as alleged, and from a verified petition upon 
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which the appointment appears to have been made, (which was offered 
by the defendant) it appears that the petition was by the publie 
administrator and apparently in his own behalf, dated Dee. 51, 1923, 
and filed in the Probate court on January 2, 1924. In and by this 
petition the public administrator stated that on April 16, 1923, 
Eekart, a resident of Cook County, died intestate; that he left 
personal property and effects in the county, but mentioned ne 
value, ana that he left no real estate, mor did the petition give 
the value of the whole estate. 

From said petition it appears that deceased left him 
surviving as his only heirs at law and next of kin, Ida Eokart, a 
sister, of Guttenberg, Iowa; John », Eckart, a brother, of Gatten- 
berg, lowa; Augusta Yolter, a sister, 5203 Chestnut street, Mile 
waukee, Alice ©. Stratton, a niece, 504 3, 105th street, Cleveland, 
Ohio; Clara Brezinsky, o sister, 1115 5. State atreet, Freeport, 
fllinois; Osear B. Sokart, a brother, Guttenberg, Iowa. Bo one of 
these relatives sppeared to assist in the prosecution of the ae- 
tion and the public sdministrator, in view of the fact that one of 
these sisters resided in Freeport, Illinois, was clearly not en- 
titled to administration of the estate under decisions which have 
been cited. 

The enly 41fficulty in the case is that the attack made 
on the right of the administrator here is a collateral inetesd of a 
firect attack. If, ae a matter of fact, the Probate court had jurise 
diction to aproint complainant administrator of Boekart's estate, then 
the appointment could not be successfully attacked collaterally. 
Keystone. Steel & Wire Co, v. Industrial Commiesion, 29 111. 887; 
People ox rel, Bulkley v. Salomon, 194 111. 490; Wandsehneider v. 
Wandechneider, 282 111., 286; Bremer v. L. B. & W. R. K, Gor, 318 
Zll., 11. 
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While a probate court has a esvecial statutory juris- 
diction when considering cases that are within the particular 
jurisdiction granted’ to it, it to entitled to the same presump- 
tions in favor of ite jurisdiction ae courts of general jurisdie- 
tion. It would appear from the reeord in this case that, pende 
ing the euit, the jurisdiction of the Prebate court to appoint 
complainant administrator of the estate of Nekart, was attacked 
directly by a motion to set it aside in the Probate court, and that 
would be the appropriate place, we think, to raise that question. 
We are not disposed to hold on the reeord before us that the 
right of complainant to administer ia subject to a succersful 
collateral attack in thie procesding. 

The defendants contend, however, in the second place, 
that the heire of Henry ©. Bckart and the benericiaries named in 
the trusts, which are alleged to have been created by the decedent 
during his lifetime, were necessary parties to the proceeding. Th 
rule in equity is that every one who has mi substantial legal or 
equitable interest in oroperty which is the subject matter of 
litigation must be made parties to the litigation, either as 
complainants or defendants, and that « court may not proceed to a 
decree vhere it appears that a person having a substantial in- 
terest has not been brought before the court. It hase been so 
held in numerous cases, only # few of whieh it will be necessary 
to -seite: Howell v. Foster, 122 111., 276; Chandler v. Ward, 
188 111, 322; Riley v. Webb, 272 111. 537; Krueding v. Chicago 
Bock Company, 285 Ill. 79. 

It is said in opinions rendered in these decisions to 
be a well established rule that in suites affecting property held 
An trust, both the trustee and the cestul que truat ore necessary 
parties. Dubs v. Egli, 167 I1l., 524; Gordon v. Johnson, 186 
112. 18, 
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The cases also establish the rule that this objeetion 
of the want of a necessary party may be availed of at any time and 


that it may be made at the hearing or om appeal or error, Prentice 


v. Kimbal}, 19 111. 320; Gerard v. Bates, 124 Ill. 150; Knopf v. 
Chicago Real Eetate Board, 175 111., 196, and whenever it is made 


te appear that a final decree in a chancery case cannot be made 
without waterially affecting the rights and —— er persons 
mot parties to the suit, neither the court of original jurisdic- 
tion nor a court of review shoul’ proceed further until the 
omisaion is corrected. Abernathie v. Rich, 229 I11. 412; Nelecham 
v. Yentery 301 121. 508. 

The complainant cites Sturgeon v. Byurrali, 1 111. App. 
537, to the proposition that the heirs here are not necessary pare 
ties, but that case is easily 4istinguished, not only with res- 
peot to the nature of the suit which was there brought by the ad- 
ministrater, but also by the fact that in that ease, unlike this 
one, there were no supposed equitable beneficiaries, 

Complainant cites Green v. Grant, 145 I11., 61, and 
Temple vy. Scott, 143 111. 2909, to the point that the beneficiaries 
in the trusts alleged were not negesvary parties, but the first 
ease holds only that parties rho have a mere expectancy are net 
necessary defendants, and the second that holders of contingent 
remainders are not necessary parties. Both of these cases, as well 
as Hirsch v. Arnold, 318 111, 23, siso cited by complainant, are 
easily distinguishable. Here, in a certain sense, the real parties 
in interest are the heire at law ani next of kin of the deceased 
an@ the beneficiaries of the supnosed trusts. It would be a 
strange situation if in a court of equity a litigation with refer- 
enee to property of thie kind could be carried to a decree without 
the real parties in interest on either side being brought before 
the court. 
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It is perfectly apparent, we think, that such a dee 
eree coul’ not be final nor would it be a protection to the two 
defendants whe by the uncontradicted evidence now have the 
possession of the property. This suit ie of great importance to 
all the real parties in interest, and we will not undertake to pass 
upon the merite of the controversy until such parties have been 
brought before the court, in order that they may be heard and. 
their respective rights adjudicated, 

The deeres is therefore reversed and the cause is 
resanded for proceedings in conformity with the views we have exe 
pressed. 

REVERSED AKD REMANDED, 


Johnston and MeSurely, JJ., concur. 
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H. LAPIDUS, M. LAPIDUS, 
WILL LAPIDUS and J. LAPIDUS, 
copartners, trading as 
MB. Lepidus & Sons, 
Appellants, 


APPEAL ¥ROM 
MUBICIPAL COURT 
OF CHICAGO. 


9421.A. 6290 
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LOUISVILLE & MASHVILLE RAILROAD 
COMP ABY, 2 corporation, 
Aprelles. 
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WR. PRSGIDING JUSTICH MATCHRTT 
DELIVERED THE OPINION OF THE COURT. 


Plaintiffs sued defendant fer demaget in the sum of 
980, alleged to have been sustained by the failure of defendant, 
a common carrier, to ssfely and promptly transfer tem carloads 

ef strawberries from Fruitvale, Tennessee, to Chicage, Illinois. 

The sffidevit of merits alleged that the defendant and 
all connecting carriers exercised due diligence, denied any nege 
Ligence or deldy, sesorted thet the domage, if ony, wae due to 
the iukerent nature of the goods or fault of the shipper, or te 
other causes not within the control er attributable to the foult 
of the defendent or any connecting carrier. 

The affidevit of merite further averred thet if the 
goods were dumeged, an alleged, the amount of damage was much less 
than alleged. | 

There wee a verdict of the tury, finding the issues 
ageinst the plaintiff, and motions for a new trial and in arrest 
being overruled, fudgment wos entered 4apon the verdict. j 

The plaintiffs offered some 2 evdaeneg/ tending to show 
that the berries were delivered at Fruitvale, Tennessee, in sound 
condition, and thet when they arrived in Chioage, the seme were 
“heated and nesty.” 

They further offered evidence tending to show depreciatin 


wmnoroi witou eraud ardent —— 


irae: MORES 


tno aR @ gormrso or — fos i 


% 


ys ‘emt a aegewss ba dunbeo ton beam ui oat·n ea 
— —— —* 


i. * ol 
eked ccm 


NS 


— 


— = * saree rom — * — — —X 


* 





oe 


in the value of the berries and contend thet having this made 
out a prime facie case the burden of proof wae cast upon the 
defendant to show exuctly hew the berries were —— and thet 
this burden was net met by the evidence submitted in defendant's 
behalf. 

As these shipments vere in interstate commerce the 
federal law controls and has superseded 211 local or stete law 
applicable to such transactions. z vy. ¢ 
226 U. ti. 492; GambleeRobinson Co. vy. U. P. %. i. Cow, 262 I11. 
400, 

Under the federal lew by which this court ia bound in 
traneactions like these a common carrier is on absolute ineurer 
of the safety of the goods transported, except se to losees reo 
sulting from the act of Ged, or from come sect of « public enemy, 
or from the foult of the shipper or as « result of the inherent 
mature or vice of the particular articles transported, 1 
Hutchinson on Carrier, Srd Edition, section 265; Adems Express 
Co. v¥. Cronimger, supra; Cincinnati & Tex. Pac. “y. v. Rankin, 
241 U. 8. 319. 

It is also undoubtedly the law cprlicable te ouch shine 
ments that where it ic made to epoear that the goods to be 
traneported were received in good condition and were delivered 
to the consignee in a demaged condition, the burden is onet upon 
the carrier te show that the loss is within one of the excepted 
Geuses, and until such fact is made te anveer, evidenee whether 
the carrier was careful, diligent or negligent is wholly immaterial. 

While thet is the genersl rule there are federal 
authorities holding that there is an exception where the goods 
as delivered appear to be in a condition which indicates prima 
facie that the demage sustaimed ha» been brought about by one 
of the excepted oousen, and that the burden is then cust upon 

the shipper to prove neglagence on the part of the carrier. 
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bee the casex of Folminn, 212 0. 4. 354 and The Putria, 152 Fed, 
971. 

The ovidence offsred in behalf of the pleintiff in 
this dase as to the condition of the strawberries at the initial 
point af transportation was vekue and uncertain, and there vas 
uneontradicted «evidence in the record to the effect that a large 
part of the otrewberrles were, ‘ust prior to their shipment, 
exposed to heavy rain and without foult on the part of the carrier: 

Alee, the evidence submitted as to the condition of the 
strawberries at the time of arrival in Chicsage disclesed iseues 
te the fury as to whether the strawberries were received at Fruite 
vale, Tennessee, in good condition, and whether the demaged con- 
dition in which the seme arrived in Chicago was due to inherent 
defects in the berries or te feult of the shippers. 

The verdict of the tmry being in faver of the defendant 
and ageinst the plaintiffs, these issues of fact must be regarded 
ae settled in faver of the defendant, since it is not argued that 
the verdict of the fury is against the preponderance of the evidence. 

The plaintiffs, however, argue the existence of « rule of 
lew in regard to the liability of carriers in such cuses, which, 
we think, <oea beyond any rule thet hes, as yet, dvdeen announced by 
the federal courts. They argue that a prime fogie case having been 
shown, it devolves upon a defendant to show exactly how the dsmage 





te the goods occurred. Galveston, Harrisbu an An ter 
Vv. Walisse, 223 U. b. 481, is cited te this point, but does not 
sustain it. The court there said, “the carrier and ite sgents, 
having received possnasion of the goods, were charged with the duty 
of delivering them, or explaining why thet hed not been done.* 

It appeare thet the action against the railway company 
in that case was based upon » failure to deliver the goods, 
Yather than upom the delivery of them, as here alleged, in a 


} demeged condition. 
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It has been held thet where goods received in good 
eondition heave been delivered in a domaged condition, the duty 
is east upon the carrier, not only of showing thet the lose 
qecurred from a aceuse for which he could not by lew or contract 
be liable, such as inherent defect in the article, but sleoe that 
the carrier must further show thet it exercised due care in 
order to eseape liability. ‘Thin is the view ef some of the courts 
as is set forth in sees. 1365-4 of Hutchinson on Cerriors. 

Om the other hand some of the courts hold, as is pointed 
out in sec. 1355 by the seme author, thet when a carrier hae shown 
that the loss wae caused by any of those reasons which would exempt 
it from liability, there is no presumption thet the carrier was 
negligent in ony degree, tut on the contrary a presumption in the 
absence of proof that the carrier did its duty and that it would 
devolve upon the plaintiff?’ to show negligence. 

Bille of lading under which these strawberries were 
shipped provided thet the carrier should be exempt from liability 
for damage which might result by defect or vice in the property, 
exeerpt in case of the negligence of the carrier, and the defendent 
relies on Southern Ry. “o. v. Prescott, 240 J. J. 632, ae entab- 
lishing thet thie last rule hes been approved in the federsl courts. 
Transportation Co. vy, Downer, 11 Wali, 129, and Be & Co Ne jie Gor 
v. Reeves, 10 Well. 176, are alse cited, and the defendant intimates 
that this court has committed iteelf to this interpretation of the 
decisions of the federel courts in Arakelian v. Southern Pacific Co., 
220 Ill. App. 160. 

in view of the verdict of the pom wpon the issues of 
fact we do not think a decision of this court upon the question 
of lew thus raised is necesanry. We certainly cannet say, “* ® 
matter of law,that under cither theory the plaintiffs were 
entitled te recover. 
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It is next urged thet the court erred in sdmitting 
incompe tant evidence offered im behalf of the defendant. This 
evidence, to which obfection ia made, wes taken by deposition 
and referred to the condition of the icing of the care at the 
different times while the cers in which the strewberries were 
transported were en route, te records of the movement of the 
trains and te conditions of temperature in the curs. It is come 
pisined that witnesses were allowed to testify directly from a 
recerd without firet exhausting their recollection and te state 
conclusions ae te the conditions ef the care at the different 
pleases en route. 

It is also complained that the court cdmitted copies 
of the bills of lading over obtection. As before stated this 
evidence was taken by deposition and there was no motion te suppress 
the depositions mor were the ceme set down fer ruling on obfections 
prior to the actual trial of the case. " 

It is elementary law in this state thet obtections of 
this sort must be made prior to the time that the case is enalled 


fer trial. I. Ceo %e ite Co. v. Foulkes, 191 Ill. 57; 8 We 
He Re Co. ve. Baddeley, 54 111. 19; Balkwill v. Hridgepert Hood 
Zurnishing Co., 62 Ill. Arp. 663, 

As to the avsoction thet copies of the bills of ledim 
were intreduced in evidence inetesd of the originale the evidence 
effirmatively shews that the original bills of leading were turned 
over to the plaintiffs, and cinee the seme were in their possession 
presumably they could have been produced by plaintiffs if they 
had wished to do se. 

Complaint is made of the admission in evidence of the 
deposition of one Poindexter, car inspector in “vaneville, Indiana, 
in regard te the record of the inspection made by on inepector 
Named Gond. 

While this evidence was incompetent, the record fails te 
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show that any obfection was made te it, and the facte which it 
vas attempted to show by the evidence of Poindexter were proved 
by other competent evidence in the esse. 

it is complained thet en inspector at Chichgo was pere 
mitted to teetify that plointiffs made no complaint about the 
Gendition of the berries «t the time the seme were received, and 
it is argued thet thio was improper becouse under the law the 
Glaimants wight file their claims within eix months ofter the 
delivery. 

The point of the matter, hevever, wae not o question 
ae te when under the lay the claime ment be filed, tut ae to 
what the inferences ef fact were by reason of the failure of plain- 
tiff te say anything abeut the condition of the otrawberries at the 
time the same were recoived. 

It is next contended that the eourt erred in striking out 
the testimony of the witness Briggs which wae offered in remttal. 
This witness testified that he woe manager of the American Fruit & 
Vegetable Shippers Association; that prior to that time he had been 
traffic manager of the vacific Fruit & Express So., ond that he had 
about 17,700 cars under his furisdiction; that one of hio duties 
was to find out what wee the proper kind of refrigerator car in 
which to handle perishable products. ased upon the general knowledge 
which he hed acquired in this way and the sxaminetion of certain 
facts with reference to the construction of cars as the same had been 
gellected by the Interstate Comueree Commission, he seid that he knew 
the construction ef the care in which these strawberries were 
Cerried, although he had net versonally made ony exemination of 
the came, and that in his opinion these were not the proper kind 
of vefrigeroter cars in which to carry strawberries. 

it dDeing made to appear on the cross examination that 

_ his knewledgs of the care was baved entirely upon hearsay, his 
evidence was stricken out, and of thie the plaintiffs complain. 
"4 
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tven if the evidence as te the actual construction of 
the cers hed been based wpon an examine tion rether than hearsay 
this witness should not have been allewed to answer the questions 
asked, because these called fer the conclusion of the witness 
upon an ultimate question of fnet in the ease, Keefe v. Armour 
& Co., 258 Ill. 26; Leh 2 So., 283 
Ill. 154; 
Ill. App. 603. 





It ic very true ae the plaintiffs urge thet it was not 
necessary that the witness should heave been preeent at the tuild- 
ing of the car in order to testify ae to ite construction, mt 
proof of the censtruction of the car at the time it wae made would 
not necessarily preve its construction at the time the strawberries 
were shipped, and that construction could best be learned through 
an inepection ef the cars, which was physically possible and necessary 
te bey the foundation for expert testimony. 

The plaintiffea further contend that the court erred in 
refusing to pormit the witness, “ill Lapidus, to testify as to 
the reasonable time for transferring stravberries from Fruitvale, 
Tennessee, to Chicago, Illinois. There was ne proper foundation, 
however, laid for this question, end the question wee further ohe 
seotionable in that 2% called for the conclusion of the witnerr. 

Obsection is further made that the court refused to permit 
the witness, Jacob Lapidus, to give his opinion from the sappeorance 
ef the shipment how the damage te the strawberries hed occurred, 

Whatever the rule may be in othér states this evidence 
vas inadmissible under the decisions which we have heretofore cited. 
The issues of fact im thie ease are settled against the pleintiffs 
vy the verdict of the fury, and there is no error im the rvlings 

Of the court upon the evidence which would quetify 2 reverse) of 
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PAUL FINEMAN, 
Appellee, 
APPEAL FROM SUPERIOR couRT 
vs. 
BARRY GOLDBERG, SAMUEL GOLDBERG: 


and NORMAN GOLDBERG, 


OF COOK COUNTY, 
Appellanta. 


2421.4. 620 


MR. PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THE COURT, 


This is an appeal by the defendante from a aceree 

Stating an account between defendants and the plaintiff. The decree 
further enjoined the defendants from removing chattels or property 
from a store belonging te the copartneraship business or from con- 
tracting 4ebte on account of the partnership, and aypointed a re- 
ceiver with directions to take possession of the partnership as- 
sets, s¢e11 the same and pay to the somplainant the amount due to 
him upon such accounting. 

| The cause was before thie court on a former appeal, 
aleo brought by the defendants, by which they sought to reverse a 

 @ecree finding, as alleged by Pineman, the complainant, that de- 

| fendants and complainant in Cook County, [llinois, on or about 

| June 1, 1920, entered into a copartnership in and by which it was 

agreed that the complainant, Fineman, would give all his time, 

: skill and labor to a drug businese which it was agreed should be 










carried on by the partners, the defendants, the Goldberge, agreeing 
to supply a1] the necessary funds therefor, and to give complainant 
fifty per cent of the net profits from the business, 

The decree further found that no time was fixed for the 
duration of the partnership, and there was no agreement as te the 
proportion of the losses Fineman should bear, if any should occur, 
ol decree further found that the Goldbergs on August 20, 1990, 

y excluded complainant from the partnership business, 
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although the complainant desanded that he should be permitted 
to carry on the same, wma that he demanded an accounting which 
the defendants refused. It was decreed that an accounting 
should be taken, and the cause was referred to a Haster in 
Chancery. 

This appeal is from the decree entered by the court 
when such accounting, the cause having been heard upon exeep- 
tions to the Kaster's report, wrich exceptions, excluding one, 
were over-ruled. 

The items allowed by the Master and approved by the 
court to which defendants object are , first, profit from the 
sale of liquors accruing to the partnership from the time of 
its organisation to August 20, 1920, amounting to $1000; 
second, one-half of the eapital contributed to the partnership 
by defendants, amounting to $5060; third, interest on this 
$5000 from August 20, 1920, to May 18, 1923, the date of the 
entry of the decree, at five per cent per annum, amounting to 
$687.50. f 

As to the profits from the sale of liquor, defendants 
say that there is no basis in the evidence for allowing it. It 
is admitte’ that there vere gross profits during the time that 
complainant managed the business, amounting to $2000, but de- 
fendantes say that the complainant is not entitled to oneehalf « 
of this, because no deduction was made for the expenses which 
were incurred during that time in conducting the business, and 
that this finding would leave the entire expense of the opera- 
tion of the business to be paid by the defendants. 

The former decree, however, found that defendants 
wrongfully exeluded the complainant from the business, aid the 
present decree specifically finds (an? the finding is not con- 
trary to dhe weight of the evidence) that the defendants have 
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endeavored to prevent the complainant from obtaining adequate ac- 
countings of net profits of the business before or after August 20, 
3920; that the firm opened a bank account July 1, 1920, and cone 
tinued to September 3, 1920, with deposits of $5131.54, and that 
on August 28, 1920, defendants opened another bank account with 
deposits of over $2000 per month from Septenber 1, 1920, to May 
16, 1923. Defendants offered no evidence to show the disbursements 
which were made in the business, 

in a court of equity a party cannot successfully come 
plain of the fact that the record fails to show proof of matters 
concerning which he had the control of the evidence but refused to 
produce it. Having wrongfully taken the business away from the 
complsinant and excluded him from it, it was for defendants to 
show what the cost of conducting the business was, and in the 
absence of such teetimony the court was justified in approving 
the finding of the Master. 

As to the allowance to complainant of one-half of the 
amount invested in the partnership property, the former decree, 
which thie court affirmed, found that the agreement was that the 
defendants should supply al1 the necessary funds for conducting the 
business, and that complainant was to give all his time, skill and 
labor to the business which was necessary to conducting a drug 
store. It is not denied that the smount of $10,000 was contribute 
to the partnership assets, and under the terms of the former deere 
which we have affirmed, the complainant is entitied to one-hagf of 
this, he having been wrongfully excluded from the partnership and 
the defendante having wrongfully taken possersion of the entire 
assets, 

It ie also clear that in the absence of any proof a 


to the profits which accrued in the business thereafter, which 


difon dole eruld hare had they seen fit so to do, upor 
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the simplest principles of Justice the complainant was entitled to 
five per cent interest upon the value in amount of his interest in 
the partnership from the date of his exelusion therefrom up te the 
date of the decree. 

It is true, as defendants centend, that this is not 
strictly in accordance with the copartnership agreement, but they 
are not in a position to complain that the distribution is not made 
strictly in accordance therewith, having themselves viclated the 
agreement and prevented its execution by their own wrongful acts. 

The dafendants sugsest that the judgement of this court 
upon the former appeal is res adjudicata only as to the matters of 
the statue of the parties. That is not the case. That decision 
settled ail legal propositions which were necessary to a decision 
on the former appeal. Garrett v. Pierce, 34 f11, App. 31; Wilson 
v. Carlinville National Bank, 87 111. App. 364; Landt v. MeCuliough, 
230 Ill. App. 518; Ruprecht v. Henrici, 127 111. App. 350; Delta Bag 


Sq. v. Kearns, 160 Ill. App. 93; Betate of Maher, Degeased, 204 111. 
25. 


We think there is no reversible error in the statement 
of the account nor in the deoree ontered, and it is therefore af- 
firmed, 

AVFIRHED, 


Johnston and XNeSurely, J7,, coneur. 
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ARCHIBALD HARRIS COMPANY, et 
a Corporation, (Complainant) 
— Appellant, 


ve. 


5, ene KARIED ot «2, 942 oe 620 


(Defendants), 
Appellees. 


— 


APPRAL FROM SUPEBAIOR COURT 


H, ARCHIBALD HARRIS, 
(Complainant), 


OF GOOK COUNTY. 


Appellees, Consolidated Causes. 


vs, 
ARCHIBALD HARRIS COMPABY, 


a Corporation, et al., 
(Defendants), 


— ee ee ee cee” — — — 


Appellants. 


UR, PRESIDING JUSTICE MATCHETT 
DELIVERED THK OPINION OF TH® COURT, 


The complainant in the original bill is Arehibald 
Harris Company, a corporation, organized under the laws of Illinois 
on January 29, 1925. It filed ite bill, making defendante there- 
to B, Ethel Bartlett and H, Arehibald Harris, on March 19, 1925, 
alleging that the corporation was engaged in the business of gen- 
eral acecunting and in the handling of federal tax matters; that 
up to December 10, 1924, the business had been conducted under the 
mame and style of "H. Archibald Harris, doing business ae Archibald 
Harris & Company;* that H. Archibald Harris was the owner of the 
business, but sold and conveye4 it to William B, Swindell, Jr., and 
Tamee B. Mayes; that on the same date Harris sold the accounts re- 
eeivable to defendant, %, Ethel Bartiett, and that on January 2°, 
1925, when the businese was incorporated, thene assets were by 
billie of sale conveyod to the corporation in payment for its maou 
that Hayes, Bartlett and Swindell, Jr., were elected directors of 
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the company; that H. Archibald Harris was elected president of the 
corporation to serve in an honary capacity only, up to and including 
Mareh 15, 1925; that William B, Swindell, Jr., was elected vice- 
president and secretary, and James B. Hayes was elected vice- 
president and treasurer; that the stook of the corporation was is- 
sued as followe: Forty shares to Willian Bh. Swindell, Jr., forty 
shares to James 8. Hayes and twenty shares to EZ, Ethel Bartlett, 

and that the total authorized capital steeck was one hundred shares 
of a par value of $160 each, 

the bill further sverred that 8, Sthel Bartlett and H. 
Archibald Harris were attempting to disrupt the affaire of the come 
pany, having interfered with ite business an’ perseanted ite offi-~ 
cers and employees; that they had pursued thie course of cond et so 
relentlesely and maliciously and to such an extent that it was 
practically impossible for the company to carry on its business; 
that the defendants had conspired an‘ confederated together, had 
threatened to discharge employees from the service of the company, 
and to take possession and control of the businenrs. 

The bili also alleged wrongful attempts of the defenie 
ante te draw checks against the funds of the cerporation; to 
threaten to ¢nll the clients of the company and to make false repre- 
sentations to them as te the authority of the corporation to earry 
on ite business, which was of a private and persenal nature and 
easily susceptible of great injury by there methods. 

The bill prayed that the defendants might answer, and 
that an injunction might issue, and after the filing of the bibl 
and upom notice, the defendants, H, arehibald Harris and &, Ethel 
Bartlett, were enjoined for seven days from interfering with the 








affnire of the company. 
On April 4th thereafter H. Archibald Harris, as come 
 *Plainent, filed his bill, naming as defendants therete Kayes and 
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Swindell, Jr,, setting up various transactions with reference to 
the business between himself and said defendants, and praying that 
Kayes ond Swindell, Jr., beth individually and as officers and die 
rectors of Archibald Harrie Company, might be required to answer; 
that the two causes might be consolidated for an immediate hear- 
ing; that the defendonte might be required to make an accounting, 
and the rights of the parties ascertained; that the defendante 
might be enjoined from holding any directors! or stockholders’ 
meetings of the Arehibald Harrie Company, or from exereising 

any control whatever in its conduct, management and affaires, and 
from contracting any debts or making any payments of any kind, 
Bature or deseription, and from using the name of Archibald 
Harris and Compeny or the nane of Archibald Harris, and for 

other and further relicr, 

The causes were consolidated and put at Leasue and 
referred to a Master, who took the evidence and reported that fl. 
Archibald Harris had been a resident of Cook County,[llinois, and 
engaged in the business of general accounting and handling of ineome 
tex matters at Washingten,»).o., with offices in the Marquette 
building in Chicage; that during much of the time he was neces- 
®arily absent from bis office; that the business had increased to 
such an extent that from Hovember lst of each year to April let of 
the following year the number of his office aaployeees averaged 
from forty to sixty; that the business wao profitable and at the 
time of the ineorporation of the Arehibald Harris Company he owned 
ville receivable in excess of $50,000. 

That defendant Yayes was twenty-four years and Swindell 
twenty-six years of age, and that both had been in the service 
of Harrie for more than three years, and at the time of the incor 
poration ef the company each was receiving from Harris a salary of 

_ $300 a month; that they were trusted by Harris md promoted by him 


| the power and au- 
i. te positions of office managers; that Hayes had P 
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thority to write checks an? te employ and discharge omployees and 
was authorized by pover of attorney to represent Harris in his 
absence, 

That on December 10, 1924, it was necessary for Harris 
to spend some time in California; that he was in peor health and 
desired that hie business might be conducted as theretefore; that 
he consulted his attormey to at end and executed hin will, toe 
gether with an assignment of his billie receivable, the assignment 
of such bills being in favor of &, K, Bartlett, hie seeretary; that 
he also executed a bili of sale conveying hie business to Hayes and 
Swindeil, Jr.; that Hayes and Swindell claimed the bill of sale 
wae delivered to thew on December 10, 1924, but that such war not a 
fact, aid that the same was retained by Harris and was by him de- 
posited with the then manager of the Hamilton Club at Chicage, to 
be delivered to Hayes 1f not ealied for by Harris beforg/apeoi fies 
time appearing upon the envelope containing the document; that 
Harris returned from California before the date epeeified and 
asked for the bill of sale ‘or the purpose of destroying it; that 
he was in formes that the bill of sale was in an envelope and locked 
in a safe and could not be obtained until the follewing moneing; 
that Harris thereupon gave instructions that the envelope en4 bill 
of sale shoul’ be delivered to Hayes, who woul’ destroy the same; 

\ that Hayes called the folleving morning and obtained the bill of 
_ @ale, but never destroyed it, and now claims that it ie in full 








force an‘ effect and forms the basis of incorporation of the company 
4 Subsequently incorporated and known as the Archibald Harris Company. 
That from December 10, 1924, to December 24, 1924, at 
_ which last date Harris returned to Chicago, the business wae earried 
on as ordered by him without change and that no change was con- 

+ ated, except in the event Marries failed te return te Chicago 
Yy Treason of 111 health or otherwise; that from his return on 
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Decenber 24, 1924, Harris directed the affairs of the business until 
Mareh 7, 1925, when he was taken suddenly 111 and removed toe %t. 
Luke's hospital, where he wan operated on for gangrenous appendix, 

- That from December 24, 1924, until January 20, 1925, 
Harris discussed with Hayes an4 Swindell certain phases of his 
business; that for a long time pricr to that Hayes end Swindell had 
been desirous of obtaining wn interest in the businese other than 
employees, and had requested Karris te incorporate it and give stock 
therein te Hayes and Swindell and certain other eployess; that 
Harris had not up te Jenuary 26, 1925, decided upon what interest 
or how or when the same might be vested in his employees, but did 
Suggest that Hayer and Gwindell talk the matter over with his ate 
torneys; that 4uring the absence of Harris from Chienge a charter 
was applied for as an Illinois sorvoration on January 79, 1927S; that 
in the application so made Hayes and Swindell, Jr., and Bartlett 
were named ae subscribers ant dirsetors, 

That sbeut January 31, 1925, om bin return te Chicago, 

Harris was advised by Hayes ond Swindell that the charter had been 
obtained; that they had falsely represented to the Secretary of 
State that they were the owners of the business, and that it was 
necessary that Harris execute « bili of sale to protest them from 
criminal prosecution; that on January 31, 1925, under pretest and 
at the urgent request of Hayes and Swindell, on representation as 
set forth, Harris executed a new bili of sale in favor of “ayen, 
Swindell, Jr., and Bartlett, who were in turn to transfor the »rop- 
erty to the corporation ta renresent the paid up capital stock 
thereof, but that this was done unen the distinct understanding 
with Hayes that no stock was to be ianued except an might be suge 
—ED — and Alr.etod by Farris an4 to such person or persons as he 
‘might direct; that at the sane time Nayes ond Swindell executed 
_ drrevoeable proxies covering the stock ani delivered the same to 
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Harris. 

That on or about February 25, 1925, Hayes and Swindell 
obtained possession of the minute book from the attorney for Harris, 
representing that they wished te consult their personal attorney with 
regard thereto; that they never returned the minute book, but turned 
the same over to their attorney; that the same was re-written in 
such a manner ae to indicate that Hayee and Swindeli were the bona 
fide owners of the stock in the eorseration and all ite physical 
assets, and that Harris had no further interest therein, 

The Easter finds that Hayes and Swindell have no fie 
nancial responsibility; that no valusbie cr other consideration for 
the various assignments, bills of sale, stock and other documents 
were given by them, through which they deprived Warrie of his 
business and aasets, ae stated in the report. 

The Master finds that Harris never at any time intended 
te sever his personal connection with the business, or to part with 
the major portion of stock in any corporation that might be formed 
to take over such business; that on the contrary he had been advised 
dy his counsel that he would be botter protected through and by 
means of a corporation, and that as a further proteation the stock 
in the ecorsoration should be placed in a veting trust and voted an 
Harrie desired, an4 that this was the pian unéer consideration when 
Rayes and Swindell borrowed the minute book of the corporation, 

The Master further finds that without notice to or any 
knowledge on the part of Marris, Hayes filed for reeord in the of- 
fice of the Recorder of Cook County the charter of the corporation; 
that Hayes and Swindell induced Bartlett, during a prior ‘absence of 
Harris from Chicago, to attend a so-called stockholders' meeting in 
the office of their attorney, where Hayes, Swindell and Bartlett 
| were elceted directors, and stock issued, forty shares to Hayes, 

4 forty shares to Swindell and twenty shares to Bartlett; that Mies 
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Partlett was at that time assured by Hayes and Swindell that this 
Was a matter of form; that they were preoaring the papara for aube 
minsion te Farris upon his return te Chicago; that on this repra~ 
sentation she went to the office of defendant's attorney, where she 
Was presented with corporate minutes previously sresared, showing 
® atockholders' meeting and stock certificate book; thet she 
thereunon said to Hayes and Gwindell and to their attorney that 
euch was not in accordance with the views of Harris, ae che under- 
steod them; that she was again ascured thet 1% wan a matter of form 
and that the minutes ond reecrde could be changed to owit Mr. 
Harris upon his return to Chicago; that she ceelined ané@ refused 
to surrender the twenty shares of steck se ingued to her, as ree 
quested; thet Harris returned to Ohicago on the night of February 
28, 1925; that on Gunday, Marek 1, 1925, he worked in his office | 
in Ghicago and wae then informed by Mies Bartlett aa to thease 
things. He. immediately thereafter, on Barch 2, 1925, called the 
matter te the attention of Haves end Hayes replied that tt wap all 
for the purpose of getting matters starte¢, and that the records 
could and would be changed at any tine that Harris Gesired.ec as 
to wane ii porae te hie wishes; that Harris, at the recucet of 
Hayes, called at the office of the attorney fer Hayes ané Swindell 
and was informed by him that nothing weuld be done until Kerrie 
Was satisfied and a meeting of ali the interested parties —— be 
held to straighten matters out; that defendant's attiormey was then 
4 arranging to Leave the city on Baroh 6, 1925, amd would take the 

. matter up upon his return; that from January %, 1925, with 
February 28, 1925, no change whatever had taken place in the 








control, management or operation of tne vusiness, 
That on February 25, 1925, Hayes acconponied Harrie 
te the National Bank of Yoodlswn, #here one of the accounts of 
“Harris was kent; that while at the bank Hayes proposed to Harris 
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that an account be opened for the Arohibald Uarries Jempany; that 
Harris thereupon inferned Hayes that even tugugh the sompany had 
no money, he saw no objection to the formal opening of an account 
so that moneys could be denosited when oxurned by the new company, 
if sane was put in operation; that Hayes thereupon arranged fer 
such ah aecount. 

That Barris advised Mayes that pencing euch time as 
farris eaw Tit to ehange hie method of doing businesr, Hayes and 
Swindell ond other employees ehould continuc as thoretefore; thet 
beginning Marah 1, 192%, he prepesed to segrepgete hie bucineces in 
two parte, ono to he operated by the prepored corunration and the 
other by himeelt’, but both te be under hie active centrel and 
supervision until such time as the accounts reeaivable, which were 
in excess of $90,060, had been collested and his bilia payable ante 
isfied; that he, Harris, preposed to heip the new corporation by 
advancing it moneys necessary for it to function until sueh time 

as new business done by the corporation would enable 15 te meat 
| its payroll and other obligations; that Hayes and Gwindell, on 
4 Pebruary 28, 1925, without xmowlseige on the part of Harris ma 
without any authority whatever by hin granted, diverted chesks 





received, payable to Archibald Harrie & Company, to the account of 
q the Arehibald Harris Company, to the suount of $4344.70, making 
uch devesit in the National Bank of Feedlawn, an? that trerearter 







Hayes signed and withdrew moneys sc ¢enonited in payaent of the 
q @bligstione of the Archibald Harris Cenpany, all without the 
_ knowledee, consent or autherity of Harris; that Yayes and Iwindell 


 *PFocuret a rubber stanp for the purpose of endorsing cheeks and 
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with such rubber stamp diverted checks received payeble to Arehi- 
’ Karrie & Company to the account of Arebibald Nerris Company, 
She thereafter endorsed all income cheeks in this manner, using 
the Same in the conduct of the business of the Archibald Harrie 
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Company; that the powers of attorney which Hayes and Swindell there- 
tofore held to represent Harris, were on Hareh 20, 1925, cancelled 
by Harris; that nevertheless both Hayes and Swindell centinued to 
sign the name of Narris to reports and correspondence and continued 
to use the name of Narris whenever it suited them @o to do; that 
the incoming bills reeeivable of ", Archibald Narris were used by 
Fayes and Gwinéell te finance the payrolle of the Arehibald Harris 
Company and to employ soliciters te solicit business for it; that 
Mo moneys or assets were ever paid in or value civen for the eapi- 
tal stock of the Archibald Harris Company; that the moneys and 
bills receivable of '. Arohibald Harris were used to finance the 
business of the new corporation, and that such new business as was 
Obtained was in fact business of and should be secounted for to 
—— Rarris; thet vrhile Harris was 111 at St. Luke's 
hospital, Hayes and Swindell advised him that si] was in accord- 
ance with previous understanding; that he, Harris, could unde 
anything that had been done upon his eufficiently recovering his 
health to again attend at the office; that pending the taking of 
testimony before the Hacter, Arehitald Narrie Company was unable 
te meet its payroll, an4 » petition for involuntary benkruptey in 
the Imited States District Court was filed against it and a ree 
esiver appointed; that the lease in the Marquette building im in 
the individual name of Harrie; that when the original bill in thie 
@Gase was filed om March 19, 19%5, Harris was confined to the St. 
Luke's hospital. 

The Master therefore reeomaended that Hayes, Swindell, 
dy., and the Archibald Hevris Company should be enjoined from 
further intermeddling with the business and affaire of HK, Archibald 
Barrie; that they should be directed to immediately surrender all 
elaim upon the offices, furniture, fixtures, furnishings, records, 
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including correspondence and files of every nature used by F. 
Arehibald Warris in the conduct of his business as Archibald 
Kerris & Company, and restore as far as possible te Harris all 
moneys, bills receivable and other aseets; that further relier 
might be granted as prayed for in the bill, and that the original 
will filed by Archibald Harris Company against !. Arehibald Harris 
and 2. &, Bartlett should be dismissed for want of equity. 

The decres recites the consolidation of the eauses, 
the reference to the Master, the proofs, oral, documentary and 
written, taken before the Kaster and his repert and the objections 
and exceptions taken thereto, and the certifiente of evidence riled 
therein, and decrees that the original bill be dismiased for want 
of equity; that the bill of sale dated December 19, 1924, from H. 
Archidald Harrie to Janes B, Hayes and Viliiam 4, Swindell, Jr., 
and the bili of sale dated January 31, 1925, from 4. Arehibald 
Harris to James 3. Wayes, Yiliiaw 3, Swindell, Ir., and %. Bthel 
Bartlett, purporting to convey certain assets should be set aside, 

| cancelled and declared mull and void; that all outsteonding accounts 
Feceivabie, due, acerue’, and to acerue, of H. Arehibald Herris, 
should be restored to his ownership and possession, on’ that K. 
Archibeld Harris should be restored to the ownership of all 


property and aesete of every kind and nature and description 











theretoZore owned by, or claimed te be owned by, Archibald Narrie 

& Company, 2 corporation, “and now in the posseseion, custody and 

@ontrel of James B. Hayes and/or William B, Swindell, Jr., and/or 

im Donald E, Currier, Receiver, and/or in the posmession, custody 

_ an4 control of any person or persons, firm or corporation for them 
| OF either of them;" that the same defentants are enjoined from in 

any Manner interfering with the business and affaires of WH, Arehie 

‘pals Harris, and H. Archibald Harris doing Dusiness as Arehibald 


Company, in accordance with the prayer of the bill of come 
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Plaint filed in the said cause; that H. Archibald Harria be per- 
mitted and empowered to colleet ali cutsteniing bills and accounts 
receivable theretofore owned or alleged to be owned by KH, Arehi- 
beld Harrie, individually, or doing business o@ Arehibald Narris 
Company; that the cause be re-referred to the Master for the pure 
pose of taking sn accounting between the parties, 

| In their brief the defendante have cited authorities 
for twenty-five propositions, omly a few of which are disauesed in 
the argwnent, and under a familiar rule those not argued are waived. 
It ie urged in the first place that the deeres should be reversed 
because the relief granted by it is other and different from that 
prayed for in the pili er complaint, but this contention dieregards 
the fact that the bill of Harris contained a prayer for general re- 
lief, and when a bill contains such a prayer this will be sufficient 
to sustain any deeres warranted by the facte alleged in the bill and 


proved upon the hearing. A few of the many cases se holding are 
Shields v. Bush, 199 Ili. 534; Baring v. Meoker, %65 111., 136; A.2. 


& S&S, ¥. Ry, Co. v. Stamp, 290 Ili. 423. 
The defendants say that the findings of the decree are 


wholly at variance with the bill of complaint and do not support the 
fame, an4 that the bill does not in any respect support the deeree. 
Tt is of course elementary that a decree must eorrespvond to the 
Pleadings, the allegations and the precf!, but defendants point out 
only one resvect in which it is elaeimed that there ie a variance, 
They say that the bill alleged fraud and that the decree faile to 
specifically find that there was such fraud, 

The decree does not specifically so find, but the relief 
_ which the decree gives is entirely consistent with that theory. The 
@efendants cite Layette v. Sage, 29 Conn. 577, on this point, but a 






earerui reading of that case discloses that the objection whieh dee 
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fendante raise here wae raised in that case and not sustained, 
Where a master takes ani roports the evidence, and the deoree is 
entered upon the evidence so taken and reported, it ie —— 
that there should be epecifie findings. 

It fe next urged that the decree should be reversed 
beeause it dees mot epecifvically confirm the report of the Maater, 
and it iv eaid that fer thie reason the decree has no basis in law. 
It is said (and this ic generally true) that the Kaster's report has 
ho effieacy witil it ia confirmed. 21 C. J., sec. 797, p. 629; that 
the Master's report is not evidence as an adjudication between the 
parties until it has been accepted and juiguent rendered upon it. 
Nash v. Hunt, 116 Kass. 257; that it is the duty of the court te 
make an order sustaining or overruling the exceptions amd confirm- 
ing, setting aside or modifying the report. Pairbank v. Rewton, 46 
Wis. 644, and that before any finding of the Master can become bind- 
; hing it must be approved by the court. Boston v. Niehols, 47 111. 

355. 
All this may be conceded, but ie not controlling in 
the condition of the record whic’ is now before us. It is true that 
| the decree Joes not contain a epecivie order that the report of the 
Master be confirmed, and that the proper practise ia to enter such 


order. But while the decree does not in so many worda approve the 


: 
) 


Poport of the Master, it does decree tie relie? whieh was recomende 









in the Master's report, and the relief granted is entirely consisten 
asa matter of lew and equity, with the findings of the Master's 
report. 

| We will therefore not reverse the decree simply that 

4 ‘the formai order muy be entered by the court approving a reyvort, 

| the recommendations of which have been adopted in the decree. The 
 @asee are clear on that point. Thomas v. Coultas, 76 I11., 493; 


v. Henderson, 124 111. 164; Portoues v. Holmes, 33 [il. 
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App. 312; Gilbert v. Croshaw, 178 111, App. 10, 

The controlling question in the case is whether the 
evidence justified the relief granted by the deeree ani in the 
consideration of that question we have given the evidence aa ab- 
stracted careful consideration, The defendants, Swindell and Hayes, 
at all times stood in «a confidential relationship to Harris; they 
were his employees and were trusted by him, There is no doubt he 
contemplated the nossibility of turning his business over to them 
and desire4 to 40 eo, either in case of his removing to California 
er in ease of hie death, ana that the bill of sale and snsigunent 
of December 10, 1924, were executed with that end in view, It is 
alec, ve think, perfectly appsrent that upon hie return these de- 
fendants took advantage of hie Lliness and of his absence frem the 
office and of the situation which had been oreated by the execution 
of the bili of sale and assignment, to cause the aseets of the 
business created by him to be trancferred to themselves, 

It is urged that they gave a consideration for the 


trensfer of the business to thes by assuming hie debts and by their 


| 


agreement to complete his work, it is however admitted on the reo- 











ord that they were not financially able to aseume the debts. As a 
matter of fact, the soney for the payment of any debts which were 

] in fact thereafter paid came Out of collections of bills receivable 
/ Which belonge’ to him. Instead of completing the work in his name, 
J they took advantage of his iliness and the situstion te notry his 
Clients that he was out of business. 


The lease for the space which they cecuvied was in 


ital) and secured an injunction restraining him from visiting 
own place of business. 
There is practically no denial in the evidence at +h- 
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testimony of Harrie to the effect that the second bill of sale was 
secured by a representation to his that defendants would be lisble 
to prosecution on account of having represented to the Secretary 
of State that they were in fact the owners of the business and 
property. ior is there any denial in the reeord of the teetimony 
ef Harris to the effect that the attorney for defendants had as- 
sured him that the transactions with reference to the organization 
of the corporation were still subject to approval by him. It ap- 
pears that this business had been built up through the energy and 
industry of Harris and that it was practically his only source of 
income, 

It would be strange indeed if he, a sick man, would 
give his entire means of sunpert to these employeer, reserving 
nothing whatever for himself, The actions and doings of the de- 
fendants were wmconscionable, arid a court of equity will not allew 
them to keep property obtained by these methods, 

The decree is just and it is affirmed, 

AFFIRMED, 


Johnston and MeSurely, JJ., coneur. 
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| ie ) ⸗ 
nArnAn KASSAL, 
Appellee, 
APPUAL FROM MUNICIPAL COURT 
¥s. 
; } OF CHICAG. 
HOVLAND]SARDESON-NcCOLM co., ) 
a Corporation, } 
Appollant. j 


@A2T.A. 620 


MR. PREGIDING JUSTICK MATCHSTT 
DELIVERED THE OPINIOCR OF THE COURT. 


The plaintiff brought suit for the sum of $6,000, al- 

leging that by the terns of « written contract dated August 17, 192], 
@efendant ugreed te employ pisaintiff as a traveling salesman for a 
period cf three years, beginning December 1, 1921, for compensation 
at the rate of $500 a month, payable at the en4 of each month; that 
dm addition plaintiff wae te receive his traveling exponses at the 
a @n4 of the year and » comminsion under certain cirewnstances, 
| The plaintiff averred that on or about August 1, 1923, 
a @efendant refused to further carry ent the terme of its contract, 
ithough plaintisf was willing and ready to perform; that vlaintiff 
| Sought ether employment by which he earned the sw of 32,090, and tha 
there was due to him under his contract with defendant salary fer six 
: teen months from August, 1923, to Kovember, 1974, ineluatve, at the 
4 rate of $500 a month, sama var t Ln to $38,009, Leas the sum of $2,000 
 @arned in other amployment. 
t The defendant filed’ ean affidavit of merits, in whieh it 
dented that the sum claimed wae due for salary under the written 
eontraot: Genie’ the terme of the contract a slieged, and stated 
that the compensation therein set forth was net to be paid “unless 
; Raintiff gave hie beot efforts ani made satiefactory sales and 
this Aefendant states thst plaintirr 414 not give his best efforts 
mi aid not make satisfactory ssles an? 4i¢ not perform the services 

squired by the terms of said paper writing,” Defendant further 
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averred that nothing whatever was due to plaintiffs, 

The issues of fact were submitted to a jury, and the 
jury returned a general verdict in favor of the plaintiff fer the 
sum of $6,000, 

Special interrogatories submitted to the jury and ree 
plies were as follows: 

"Q. 1. Did the defendant do anything to exelude the plain- 
tiff from the performance of the contract after the olsintiff 
left the service of Phillip Prous Company? 

Ae Yes, 

Q 2. After leaving the service of Phillip Brous Come 
pany, 414 the olaintiff offer to return to the services of the 
defendant? 

As Yeo. 

g. 3. If you anewer the last question yes, then state, 
aia the defendant refuse to permit the plaintiff to perform 
services for the defendant wiier the contract? 

Ae Yeo.* 

There was an oral motion for a new trial, and the court, 
over-ruling this motion, entered judgnent upon the verdict, and from 
that judguent this appesl te prosecuted. 

The defendant contends that the verdict and judgment are 
net supported by the evidence, but in view of the fact that defendant 
made no motion to set aside the apecial findings of the jury, it 
therefore could not assign error on the failure of the court te do so, 
and that question cannot be considered on this record. There ia a 


long line of cases that so hold, only a few of which it will be neces- 


sary to cite. Voigt v. AngloeAmerican Provision Co., 962 I11. 462; 
Idea) Electric Co. v. Penn. Mutual Life Ins, So., 189 Ill. App. 332; 
Brimie v. Belden Mfg. Co., 211 111, App. 267, affirmed in 287 Ill. 11s 
The defendant suggests that these cases, and others 
announcing the same rule, were tried in either the Circuit or Sue 
perior court, while this trial was in the Municipal court; and de- 
Tendant says that under Paragraph 4 of Section 23 of the Municipal 
_ Gourt Act, the Appellate court will review a case tried in the 
“Municipal court upon its merits, without any regard to errors of 





‘practice, A number of cases are cited, in none of which, however, 
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has that statute been construed as applicable to a situation such 
as here appears, 

We do not regard the rule as an arbitrary one of 
practice not going to the merits. It would seem under the decin- 
fens of the Supreme Court that a motion to set aside a special 
finding of the jury is just ae necessary in order that the case 
may be considered upon the weight of the evidence with reference 
te those (‘indings as it is that a motion for a new trial should be 
made in order that the weight of the evidence may be considered wit 
reference to the general verdict of the jury. Ye do not think that 
the cases cited can be distinguished from this case on the ground 
defendant suggests. 

Indeed, there doea not aopear to be ony ground for 
distinguishing the cases, unless it might be in the fact that in 
some of the cages it appears that the motion for a new trial was 
in writing and failed to enumerate the epecial findings as one of 
the reasons for granting a new trial. There might perhaps be a 
Question as to whether when afaew trial is orally made it would be 
presumes to include an objection to special findings as against the 
evidence, and considered equivalent te 5 motion to set the special 
findings aside, We are not, however, dispyosed te hold that there 
ie no fistinction between the general verdict of a jury and a special 
finding by the jury. On the contrary, it would seem that the same 
are distinct and may sometimes be inconsistent. If either party to 
the cause, therefore, desires that one or the other should be set 
aside, a motion to that effect should be made and preserved in the 
bill of exceptions, We do not think that on this record we can 
weigh the evidence on the issues or fact covered by the special 
findings of the jury, there being some evidence to support the 
findings. Uxpreesions to the contrary im Walz v. Chicago, ¥, & 
| St Be By, Coe, 232 Ill. App. 398, we regard as unnecessary to the 
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decision there rendered. 

The defendant aleq contends that the inetruetions 
given to the jury were erronoous and highly prejudicial to the 
defendant. Here, again, the record is in a condition which, we 
think, precludes us from considering this saesignment of error. 
The jury were instructed orally, and the only objection appearing in 
the record is as follows: 

"fo the giving of each atid all of which instructions in 
behalf of the plaigitiff, the defendant by its counsel then and 
there duly excepted, and to the giving of each and all ef which 
inatructions in behalf of the defendant, the plaintirr by his 
counsel then and there duly excepted, ” 

Neither party would have the right to assign error 
upon an instruction which it requested the court te give. It is 
impossible te tell which, if any, inatructions were given en behalf 
of the plaintiff and whieh on behalf of the defendant. Indeet, the 


inetruetion of which defendant most strenuously complains was 
(the internal evidence indicates) requested by defendant. Where 
the court instructs the jury orally it is necessary that the party 
who desires to exeent to any part of the oral charge apecifieally 
point out the portion of the charge to which he objects, in order 
that the court may have an opportunity to correct the seme in case 


the trial court should be of the opinion that the instruction is 


erroneous. Hasking v. Haskins, 67 111., 446; Peoararo v. Halberg, 
246 I11., 95; Mactieel v. Bisendrath, 195 111, App. 21. Numerous 


@ecisions of this court hold that in thie condition of the record 
we may not consider errors assigned with reference to instructions. 
Shively v. Mokinney, 84 111, App. 406; MeKay v. Pringle, 131 111. 
App. 566; Beyd v. Schnell, 209 Ill. App. 187. 

The defendant also contends that there is « fatal 
variance between plaintiff's statement of claim and proef in that 
in the statement plaintiff daid his demand was for salary due him 
under a written contract, while under the proof his claim was shown 
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in fact to be based upon the theory of his right te recover on ace 
count of a wrongful discharge. This question of variance, however, 
was not raised upon the trial, and it is too late to raise it in 
thie court, Moreover, upon either theory o! the case, the measure 
of defendant's damages would have been precisely the same. It is 
true that the doctrine of recovery for constructive services in 
thie class ef cases has been denied by our Supreme Court in 
Doherty v. Schiffer & Block, 2% Ill., 128, but that part of the 
statement based on this theory, under the rule laid down in Morrig 
v. Taliaferro, 75 Ill. Ano, 132, may be regarded as surplusage. 
There was no motion to strike the statement of claim. Where mae 
terial fesues of fact have been tried out in the Municipal court, 
thie court does not ordinarily reverse in order to reguire the 
parties to better plead. 

Defendant siso contends that the court erred in that 
it permitted the plsintiff to testify to his conclusion upon mae 
terial issues of fact. In particular, defendant complains that the 
court, over the objection of defendant's counsel, permitted the 
Plaintiff to testify, “I was at all times after August 17, 1921, 
ready to comply with and willing to perform my part of the contract 
pursuant to its terms." And again, “I was then ready to resume my 
contract with Hevland.* If, however, the court erred in thie res- 
pect, it seems that similar error was permitted in behalf of de- 
fendant, as the attorney for defendant asked Mr. Heviand, president 
of the defentant company, the following question: ‘Mr. O'Neil: 
Did your company at all times stand ready, willing and able to carry 
out your part of the contract? A. Yes, sir.* In a sense every 
statement of fact by a witness is a conclusion, Matters of this sort 
are much in the diceretion of the trial court. 


The error, if error it was, is not reversible. People 


vy. Dubbs, 37 Bh. Y. 586; 22 Corpue Juris, secs. 616-25. 
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The controlling question in the case as presented and 
argued is whether under the law, as applied to the facta, the 
plaintiffs could recover, ani the defendant argues that plaintirr 
cannot so recover because, it says, the evidence shows that plain- 
tiff abandoned the contract upon which this suit is based, 

‘The evidence tends to establish the exeeution of the 
written contract between plaintiff and defendant on August 17, 

1921, whereby plaintiff employed defendant as a traveling seleaman 
fer the perted of time alleged in the statement of claim, plaine 
tiff'n omloyment being limites to certain territory, and plaintiff 
agreeing to devote his best efforts and all hie time to the business 
of the defentant., This written contract expressly atated that plain 
tiff was leaving a lucrative position which he had held for many 
years to accept employment under the contract, shd that it was the 
intention ef the parties that the contraet should remain in full 
foree and effeet without the power ef cancellation to either party 
thereto, unless olaintiff should be unable to attend or prevented 
from attending to his duties under the contract. 

The evidence shores that plaintiff went out on the road 
for defendant as a traveling salesman and sold their goods; that he 
continued such employment until August 1, 1923, when lr. Rowland of 
the defendant company asked plaintiff if he “weuld help them out and 
take a job with the Brous Company;” that plaintiff replied that he 
Woul’ conewit his attorney, 

On Auguet 1, 19235, 4efendant wrote plaintiff, referring 
to the agreegent and to these conferences, and stating: 

"We are desirous of reducing our feree and we are asking you 
to accept — — from the Philip Brous Company, 134 Vest 37th 
St., New York City, 3. ¥., with the distinct understanding, how- 
ever, that we shall not be released from any of the terms or con- 
ditions of our present contract, unless and until the Philip 
Brous Company carries into effect each and every one of the con- 
ditions of any contract entered into with you; but it is expressly 
understood that we shall be released to the extent that the Philip 
Broue Company performe or carries out any of the terme and condi- 
tions (or the equivalent thereof) of the said contract of August 


1, 1921. This letter, with the contract of August 19th, 1921, 
embedies the entire agreement of both parties." 
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On Auguet 3, 19°3, the ‘tefendant company wrote plaine 
tiff as follows; 

“Since our letter of August 1, 1923, The Phiiip Brous Come 
pany have enly siguified their intention of carrying out the 
terme of our contract with you until December 1, 1923, It ina 
now understoed that if you cannot arrange with said Compan 
for the month of December 19°53 and up to Nevember thirtieth in 
the year 1924 as covered is | our agreement, we shall be released 
only insofar as the Brous Company has carried out the terme of 
its contract, and ur acceptance of employsient with them wntil 
December 1, 1923, agcordance with our letter of August 1, 
shall not in any way release us of our obligations under our 
agreement for December 1925 and up to November thirtieth in 
the year 1924." 

Pursuant to thie arrangement, the pliaintiir went to 
Hew York there he saw kr. Leonard Breus, the head of the Brous 
Company, and made arrangements to work for it, the arrangement 
being that he was first to go back home for awhile an‘ then go out 
on the road, ont that Brous Company should in the meantime pay the 
salary of $50C » month and furnish the necensary traveling expenses 
when the time came for plaintiff te go out. PlaintifY came to 
Ohieago pursuant to that arrangement and tried to sell the goods 
fer the Brous Campany while waiting for the time to go out on his 
territory. When that time came he wrote and wired repeatedly for 
his salary, but Prous Company would mot send it, and it did net 
_ furnish expense money to him. 
Gotober 23, 1923, the attorney for plaintiff, whe had 
‘Tepresented him in these traneactionsa, wrote the defendant stating 
that Philip Brows Company was in arrears in salary and expenses to 


pisintirr, had indicated that it would like his samples returned, 






and that 4% wae not going to carry out the terms of its agreement, 
: and hed already failed to comply with ite terms. This letter 

4 stated, "We have no desire to be wnfair and we aré calling this 

; matter te your attention so that you may protect yourselves and 

a our client in the best possible menner, Kindly let us hear from 


On October 25, 1923, the defendant replied as follows: 
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"Your letter of Getober 23rd received, and in response to 
your letter we wish to say that Mr. Hovland is in Lineoln, Sebr. 
having been called there on account of the illness of his brother, 
and we do net expect him to be able to get back thia week. On 
his return will refer your letter to him,* 

Again, on Kovember 26, 1923, the attorney for plaintiff 
wrote to the defendant referring to the previous correspondences and 
advised defendant that neither the salary of plaintiff for September, 
Cctober and Kovemwber, nor expenses to the amount of $70 incurred in 
behalf of Philip Brous Company had been paid; that Brows Company had 
requested the return of samples, had advanced no money at any time 
for traveling expenses and had in other respects broken their agree- 
ment, the letter further stating: 

"This letter is to advise you that br. Aneeal ie ready, able 
and willing to carry out his contract with you in accerdance with 
all ite terms, and he is naturally anxious to have an immediate 
Tenly to this letter, so that he may be fully sdvised in the 
premises, If we do not hear from you within the next few days, 
we shall advise our client to obtain, if possible, a situation 
with another cloak house, as he has no desire to remain idle. We 
indicated to you in our letter of the 25rd ef Oetober, that the 
situation was practically the same as it ie new, and we have 
your answer of October 25th advising us that Mr. Novland was out 
ef town, and that upon his return our letter woul! be referred to 
him. Awaiting your prompt reply, ve are, Very truly yours." 

To this letter defendant made no reply, sor was there a 
response to the letter of October 23, 1923, nor wae there any direc- 
tion to the plaintiff to proceed with work under the contract or 
otherwise. 

There is also evidence from which the jury would have 
been justified in finding that plaintiff afterward called on defend- 
ant and in « conversation with Mr. Hovland was requested to buy 
_ gteck in the defendant corporation, to which request plaintiff re- 
plied in substance that it would be time enough to consider that 
after the contract between the plaintiff and defendant had been 
carried out by the defendant, 

If the jury believed thie evidence, as it had a right 


to do, it certainly would not have been justified in finding that 






tiff had abandoned his contract, but that on the contrary he 
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insisted that it should be carried out. 

Again, defendant contends that plaintiff cannot recover 
because, it says, he wae never in fact discharged by defendant. On 
this point much reliance is placed on Percival vy. National Drang 
Corp., 185 Pac. 972, which, defendant says, is on "all fours" with 
this case. It wae there held that non-payment of salary by a defend. 
ant, the leasing of its business and the failure te sanover a plain- 
titf's letter, in which he inquired whether he was discharged, did 
not in fact amount to such discharge, ond that the plaintiff could net 
recover upon the theory that he had been wronufully discharged, 

There are many fects in that case which distinguish it 
from this one. We think defendant here is presented’ with a dilemma. 
If plaintiff was net in fact disaharged, since he offered te work and 
defendant failed te assign him work to 4o, it would seem that he was 
entitled to recover on the contract. If he war discharged, as the 
jury found to be a fact, then the 4icoharge was wrongful, and in 
that ease also he is entitled to recover for defendant's breach 
of the contract, In either case, the measure , is the 
amount which the jury foulld by its verdict. 

Defendant says much in its brief about the merite of 
the ease and indicates impatience in the consideration of what seeme 
to be recarded as purely technical matters, | 

We have considered the case upon the merits, @lsregerd- 
ing ali gueh technicalities an4 giving elose attention to the evie 
dence, We have not a doubR, weighing a11 the facta, that the de- 
fendant seeks to avoid the obligation of its contract, and that the 
Judgment is right. It ie therefore affirmed, 

AYVIREND, 
_eSurely, J., concours. 


Johnston, J., specially concurring: 1 concur in the conclusion but 
on. the authority of Walg v. Ch St. P 


| ) ofp 232 ill. App. 398, 409, I disagree with the 
4 ews expressed by the majority of the court in regard to 
' the epecial interrogatories, 
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A. G, WARREN, 
Appellee, 
APPZAL FROM SUPERIOR COURT 
vs, 
OF GOOK COUNTY, 
RIBNZI GARAGE, a Corporation, 


Appellant. aa 
2421.4. 629] 
BR. PRESIDING JUATICH MATCHETT 
DELIVERED THK OPINIGK GF TRE COURT, 


Tnhie ie an appeal by the defendant from a judgment in 
the swa of $1350 in favor of the plaintiff entered upon the verdict 
of a jury, after motions for a new trial and in arrest of judgment 
had been over-ruled. 

The declaration was in asawapsit, the plsintiff aver- 
ring that defendant was the owner and proprietor ef a public gar- 
age; that on October 18, 1923, plaintiff at the request of the de- 
fendant delivered to it a Buiek five-passenger sedan, 1925 model 
Sutomebile, which was in good condition, to be by the defendant 

| safely kept and stored and redelivered upon demand; that defendant 
failed to take proper care thereof and failed and refused to de- 

. Liver the automobile upon demand, The defendant filed a plea ef 
the general iseue. 


The evidence for the plaintiff tended to show that 
| Plaintiff wae the owner of an automobile which he stored with the 








defendant garage for a coneiderstion of eighteen dollars a month, 
and that the only service outside of storage was occasional greasing 
j and oiling, for which am extra charge was made and paid from time to 
time; that plaintiff had never asked to have the car delivered to 

: him at any time or place, but always calied for and returned it 
‘personally; that the automobile was kept in stall No. 2 of the 
garage , which had the name of the plaintiff above and on the wall. 
The evidence for defendant tended to show that some 
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person whose name was unknown galled up the garage by ‘phone and 
talked with kr, Turner, an employee of the defendant; that the per- 
son who called said that he was the plaintiff, Mr. Warner, and the 
owner of the automobile in stall bo. 2, and that he wiahed toe have 
the car delivered to the Briar apartments, ir. Wiseman, an employee 
of defendant, testified that he delivéred the car to the Briar 
apartments and left it in charge of the doorman, telling him that 
the car belonged to Mr. Warren; that there was a call over the 
telephone for it to be delivered there; that he, the witness, asked 
the doorman if he would watch it and the doorman said he would, 
whereupon the witness returned te the garage, 

ur. Ashby, the doorman et the Briar apartments, testi- 
fied that he was on duty there at the time in question and met the 
Witness, Wiseman, there, but that Wiseman did not come to the Briar 
apartments with the car; that he came within shooting distanee of 
the Briar apartments and was about three doors further east; that 
it was not so far away but that he, the witness, could see that it 
Was a car; that Wiseman said that it was tir, Warren's car and left, 
and that he, the doorman, didn't do anything with it; that he went 
in to see if ir, Warren was in the building and paged him, but he 
could not be found; that he ssked the operator and she said she 
knew of no Mr. Warren visiting in the building; whereupon the wit- 
nese came out and went up to the Keyetone Garage on Broadway near 
Barry avenue; that there was no Mr. Warren's car stored there, and 
that he then went to the Briar garage and there mas no Mr. Warren's 
ear stored there; that he Jidn't make any further inquiries. 

The evidence tenis te show that the car was stolen 
from the place where the defendant's englayee, Wiseman, left it by 
some unknown person. 

The defendant contends that it wae not liable under 


the evidence, and argues that the court erred in refusing to 
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instruct the jury at defendant's request tha’ when property has been 
delivered to a bailee for hire and thereafter e¢annot be returned to 
the bailor because it has been lost, stolen or deatroyed by fire 
and such facts appear from the evidence, the law will not presume 
negligence and the burden of proving the same passes to the bailer, 
We think the instruction did not properly state the 
Fule of law applicable, and the court did not err in refusing to 
give it. 
The uncontradicted evidence showed that the automebile 
Was delivered to the defendant for safe keeping as a bailee for 
hire, and that it wae in good condition when delivered, The bare 
fact that it was stolen would not relieve defendant of its liability 
wnless the evidence further tended to show that it was stolen with- 
out negligence on the part of the defendant. 

While there has apparently been some conrlict in the 
decisions on that point, we think this must now be held te be the 
settled law, See Clamenson, Adm'r v. Whitney, Case No. 29811, not 
yet reported, where the decisions are reviewed; also Astrahan v. 
Spits, Case No. 30218, not yet reported, The uncontradicted evi- 
dence here shows negligence on the part of the defendant. . 

It is argued that plaintiff on the record could not 
Tecover because a demend was not made fer the automobile, and that 









the evidence does not sustain the verdict as to the amount of the 
( damages, There ia evidence not abstracted tending to show that a 

" demand was made if such demand was in fact necessary. However, 
"since the defense is that the automobile was stolen, it is apparent 
‘thet o demand must have been unavailing and useless, 

; As to damages, the evidence tended to show that the 
of the car new was $2060, and that more than $100 had been 
for extra equipment; that the car was a year old and had 

WM eight thousand miles, Mr, Schmidt, president of the defendant 
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company, testified that an automobile which would cost $2000 woulda 
q deoreciate fifty per cent in olaven months, 
On this record we cannot say that the amount of damages 
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ROBERT B. TURNEY et al., } 
Defendante in Brrer, 
ERROR TO SUPERIOR court, 


v · COOK COUNTY. 
RTHEL ¥. LIPSEY et al. AO T A i >) 
Pisintiffe in Brrer. 2 A fo Lethe WD fe 1 


BR. PRESIDING JUSTICE MATCHATT 
DELIVERED THE OPINION OF THE COURT. 


The plaintiffe in error were defendants to a bill in 
chancery brought to foreclose a trust deed made and delivered 
to sefure the payment of an indebtedness evidenced by certain 
promissory notes. They were duly served but foiled to enter 
appearance or answer, and on July 25, 1924, it was ordered 
that the bill of complaint should be taken pro confesse against 
them. 

The cause wae referred to a Master who took the evi- 
dence, and reported finding that theequities were with the 
Complainants and stating the account, from which it appeared 
the total amount of $25,364.40 was due on account of the in- 
debtedness. In this sccount, the Master included the sum of 
$2,000 allowed for complainants! solicitor’s fees. On January 
14, 1925, the Chanceller entered a finsl decree approving the 
Master's report and finding the total amount then due to be 
$25,477.73, said sum including the $2,000 allowed as solicitor's 
fees. 

An appeal was prayed by Ethel F. Lipsey and David 
Lipsey and allowed and an appeal bond approved. This appeal 

_ Was afterwards dismissed by this court for failure to prosecute 
* the same, and thereafter this writ of error was sued out. 
4 The only error assigned and argued by the defendents 





ie pre te ‘Aa q 
*— baad —— 


eee ac ——— ——— * 


ae 


ARMS ay 





2e 


is with reference to the action of the court in allowing the 

oum of $2,000 as a soliciter’s fee, and it is argued the evidence 
does not sustain the finding in this respect. Defendants, howe 
ever, are not in a position to argue that question upon this 
record, they having permitted an order of default to be entered 
againet them, and the bill to be taken as confessed, 

With a record in thie condition, we cannot weigh the 
evidence, and the only matter that can be considered is whe ther 
the allegations of the bill are sufficient to sustain the decree. 
Manchester v. McKee, 4 Gil. 511; Farnsworth v. Strasler, 12 Ili. 


482; Boston v. Michels, 47 i11. 353; Monarch Brewing Co. v- 
Sodferd, 179 Iii. 252; Corn Belt Bank v. Fisher, 190 Id. Appe 
496. 


With reference to attorney's and soliciter's fees, the 
bill slieged “that in said trust deed it was agreed that the 
grantor should pay all costs and atterney’s fees incurred or paid 
by said trustee, or the holder of said note, in any suit in which 
either of them might be a plaintiff or defendant, by reason of 
being a party to snid trust deed, or the holder of said note, and 
thet in case of foreclosure of said trust deed by proceedings in 
court, there should be paid out of the procecds of sale of said 
premises under deoree in such proceeding, ton per cent (10%) ef 
the amount of all indebtedness due thereunder as solicitor’s fees 
for complainent's solicitor, and ol11 moneys advanced for insur- 
anes, toxes, assesuments or other liens on said property * * *. 
That, by the filing of this bill, there is due to complainants 
for solicitor's fees incurred Two Thousand Dollers ($§2,000).” 

These allegations were, we think, sufficient to support 
the allowance of a solicitor’s fee. Roby vy. Chicago Title & 
Trust Co., 194 111. 228. While the amount allowed seems large, 
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a6 already said, we cannot weigh the evidence with respect to 
the rearonablenecs cf the nallewance on this record. 
The decree is therefore sffirwed. 
AFYIRMED. 


Johnster and MeSurely, 77., concurs 
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MASSACHUSETTS BONDIAG AND ) 
INSURANCE COMPANY, a Gor- 
poration, 

Anpelilee, 

APPEAL PROM MUNICIPAL coURT 
73. 
OF GHICAGC, 

COMMUNITY STATE BARK, 

Appellant, 


@42 1.4. 621 


WR, PREGTIDING JOSTICH KATCHETT 
DELIVERED THE OPINION OF THE COURT, 


The plaintiff aued, alleging in its statement of elaim 
that one Frank T, Joyner, ue receiver of the Midland Casualty Com 
pany, on Septexcber 17, 1919, depesited in the defendant bank the sum 
ef $5,000, which defendant wrong!ully appropriated to ite own use 
on Bovewber 24, 1919, and it claimed as damages that amount with 
interest, 

The statement of plaintiff particularly set forth ite 
own organization under the lawe of the Siate of Massachusetts, ite 
license to carry on the business of fidelity and surety imourance 
in the state of Illinois, the appointment of Joyner as receiver of 
the Midland Casualty Company by the Cireuit court of Cook county on 
Bay 19, 1917, the execution and delivery by Joyner of 2 bond for 
$100,000 on Kay 21, 1917, the retuction of this bond by subsequent 
orders of the court te @80,000 and $25,006 respectively, each of 
eaift bends being conditioned upen the faithrul discharge by Joyner 

| ef bis ¢uties ae seid receiver ant plaintiff signing each of them ag 
_ ~‘sarety. It was alleges that Joyner continued to act am such receiver 
wn Barch 20, 1922, at which time he was removed by order of the 

q —— and the Chieago Title & Trust Company was appointed in his 
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The statement aleo averred that on June 3%), 1922, the 
Cireult court found that Joyner, ae receiver, was indebted in the 
sum of $55,226,384, whieh he was ordered to pay forthwith to his 
Guecerror, an? that tn default of ouch payment the sugceasor should 
make demand for sald sum against the surety wpem hie benda, and if 
payment wae not made te bring actions of lar woon the same; that 
Jeyner did not comply with the order and deeree, and plaintiff, as 
Surety, wae compelied, by reason of his default, to pay the same, 
and that on July 1, 1922, it did, as sueh surety, pay the sald liae 
bility of Joyner to his suecessor as receiver; that the deeree ade 
Judged that plaintiff should be in a1 respects subrogated to all the 
Fights ond remedies of the Midland Casuslty Company and the Chicage 
‘Title & Trust Company, as reeeiver, in ond to actions or causes of 
; action existing, or alleged to be existing, against any person, firm 
er corporation by reason of any of the acts and doings of Frank f, 
5 Joyner, ae former receiver of the Midland Casualty Gempany, and, in 
} partiouler, deolere? the plaintiffs subrogated to the rights of these 
 againet the defendant, 
M4 It wae also averred that Joyner had absconted at the time 
of payment ana hus ever since continued to be and then was wholly ine 
"solvent. 
The manner of the alleged conversion was stated te be 
that Joyner, while acting ae receiver, in bie official capacity as 
Buch receiver, opened an account with the defendant bank by depositing 
! & Savings accowmt, Ho, 4464, in said bank, the sum of $3,000, by 
check as receiver on the Standard Trust & Savings Bank of Chieage, 
the order of the defendsnt bank, on September 17, 1919, and that 
Sum was in this manner paid to the defendant by the Standard 
& Savings Bank on September 14, 191°. 
It wae averred that the defendant knew when this sun was 










eposited and deliveres to it that the money represented the proceeds 
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of Joyner, but a fund rightfully belonging to the Midland Gaenalty 
Company and such other persons whe might be found by the court to 
have an interert therein; that on Septeuber 14, 1919, the defendant 
bank made a loan of $5,000 te Joyner personally, and that on Nevember 
24, 1922, the defendant wrongfully entered a charge against this 
savings acecunt of $3,000, thereby wrongfully converting te ite own 
use the money ef the lidiend Gasualty Company deposited in the defend 
ant bank on September 17, 1919. 

The defendant filed on affidavit of serite denying that 
the sum claimed was due te the plaintiff and denying that it wronge 
fully apprepriated to its own ume, on November 24, 1916, the paid 
money as alieget, It neither admitted ner denied the organieation 
and lieense of the plaintiff; etated that 1t had ne knowloe¢ge ef the 
orders entered by the court and was net a party to any of the proemed- 
ings, snd allege? that the Aeeres therein wan net binéing en the dee 
fendant; that 1t had no knowledge of the whereabouts, solvency er ine 
solvency of Joyner. 

The sffidavit denied that Joyner opened an aceount with 
the bank in hie sfficial capacity we receiver, ond denied the devesit 
of $3,000 was made by the cheek of Joyner, Receiver, and @ented that 
the money in controversy belonged te the receivership estate er that 
defendant knew when the same was deposited and delivered te it that 
it wae funds belonging to the receivership account. 

The defendant aduitted that it made a charge againet 
the aceownt ef Joyner, but denied that it wrengfolly converted the 
money in question to ite own use, ené further denied that the plalne 
tiff was by low subrogate’ to the ripite and remeties of the Midland 
Casualty Company. 

The cause was tried by « jury, whieh returned a verdict 
in favor ef the plaintiff in the om of $3,325, ond motions for a 
‘Rew trial end in arrest being cver-ruled, Judgment was entered against 
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the defendant for that anount. 

The evidenee for the plaintiff tended te shew that 
on Septesber 17, 1919, the defendamt bank had an acveunt with the 
Standard Trust & Savinge Benk, and that at the sume time Joyner, 
whe was then the receivér of the #idiand Casualty Company, kept 
his account as such reeeiver in the Standard Truet & Savings 
Bank; that one James Mil@se was viceepresident of beth banks and 
a director and mewber of the Loan Committee of the defendant bank; 
that on September 17, 192°, Miles brought Joyner to the plaee of 
businese of the defendant and introduced him to the president of 
the bank, Mr. Wechsler, and te the enshier, Kr. Gidwitx; that Miles 
at that time recoomenied that a lean showld be wade to Joyner an 
requested by him in the sua of $5,000, but it being objacted that 
Joyner had no account with the defendant bank and that it was ¢one 
trary te the rules of the bank ani against ite wonnl practice te 
loan money to ome whe head mo account with it, it was agreed that 
Joyner should open an sccount with the bank in his capacity as 
reeeiver. Jacch Gidwitz, president and cashier at that time, tes- 
tified that Mr, Hiles said, “If you will make him a lean, he wiil 
kaep a niee balance." The cheek was then drawn by Joyner against 
hie account as reeeliver with the Standard Trust & Savings Bank and 
was sipned by him as reeeiver, an¢ the defendent bank thereupon 
leaned to Joyner the sum of $5,000, 

There was evidence from which the jury would be ware 
Yanted in finding that the account which Joyner earried with the 
Standard Trust & Savings Sank in hig neme as recelver was the age 
count whieh he had as receiver of the Midland Gasuelty Company, and 
4t is net disputed that the loan made to him was in hie individual 
Gupacity snd not as reeoiver, 
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The defanse ac te the alleged convereieon was that 
when Jeyner depedited the 54,000, @ruving the some evt ef his re- 
eelvereship account, 1t ae uniermtocd that he would, and that he did, 
immetintely withdrawtiis money; that the whole transaetion was a mere 
formality to comoly with the prestics ond custem of the bank with 
reference to leana te thewe whe are not dovesitera, 
Gidwits teetified that Joyner did in faet withdraw 
$3,000 by meane of a draft signed by »im ae reeeiver, but he had a 
bad memory und was not able to tdli whe the payee of the drat wae 
and the draft, if it ever exieted, hae disappeared, It te explained 
thet there was a flood in the bagewent of the bank and that seme of 
its records were thus epeiled and lost, ‘there wae evidence tending 
te chow thet ae a matter of fact, on September 18, 1919, which was 
the 4ate of the losn made to Joyner, the seme was made to appear in 
| bie eovinge seocunt at the defentant bank by of feetting entries of 
eredit and debit and the account was thus left unchanged. 
The testimony of the preeident of the defendant bank 
(Fr, Yeckeler) was that Joyner was in «a hurry for the money ond that 
he was actually given a eaehlier's sheck for 1%, but If eveh war a 
fact, the records of the bank de not so tinclods. 
It 4oxs appear that defendant meade another loan to 
| Feyner on Goteber 2, 1019, for the sun of #2500; that $600 was ree 
paid on this loan on Hovenber 17th and that the balance of #6,000 
"was oxtended by the defendant bank te Decerber 15, 1910. Before this 
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| debt ap extended begane due on November 94, 1919, the aecsount was 
Marked closed, 

wy. Krages, who was opelctant eashier, testified: "We 
. heard a little trouble between Mr. Miles wmf the Standard frost and 
- fayner, and in order te proteet the bank we withdrew the 25,000 de- 
posited to hi» secount te adjust the loam aecount. I made ont the 
Aevit slip, I made out a vith4rawal slip, The account was cloned 
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Hovember 24, 1919. The lean account and the savings aeccowmt were 
both clesed, J don't remember whether Mr, Weehsler or Mr. did¢wits 
inetructed me to jo that,* 

The defendant does not sentend that a defendant bank 
whieh appropriates money which in held on deposit by « receiver te 
the satisfaction of hia personel indebtedness te the bank, is set 
guilty ef a wrengful conversion and lieble., The authorities te that 
effect are collccted im Alien v. Buritam Trust Ce., 71l Maes. 409, 
and see annotation om this ease in L. BR, A,1915 0. 14, 

The defendant ideas contend that as the evidence of 
Gidwits te the effect thet Joyner drew out the money belonging te the 
reeeivership on the same day he made the deposit with the defendant 
bank is not contradicted, the fury was not furtified in disregarding 
his evidence, The story ae told by Gidwitz, however, was tmproable 
and ineeneiatent with inferences which could very properly be drawn 
from the reesrda and the testimony of other witnesses in the cease. 
The jury vac, therefore, not bound te accept his testimony ae true, 
and this court is net dispesed te disagres with the jury on that 
issue of fact. 

Ve do not think that wpen the merits there is any 
Teascnable doubt that the evidence discloses « conversion by the 
defendant bank of funde belonging to the reeeiver of the Midland 


Gasualty Company. 


The other defenses which are urged in behals ef the 
defendant are purely technical ond are, we hold, without merit, 

The defendant argues that the Kunicipsal court of 
Chicago wae witheut jurisdiction ta try the netion, not because it 
414 net have Jurisdiction in « particular action ef law ef this sort, 


‘but beeause, as defendant says, it iv not a chamcery court and oan 
Mot give equitable relief, ‘There eas no equitable relief sought in 
this case, 
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The subrogation by which the plaintiff stepped inte the 
shoes of the Chicago Title & Trust Co., the successor ef Joyner, Re- 
ceiver, took place when in the chancery case (where the chancery 
court had jurisdiction of all the parties) vlaintiff made geod the 
defalcation of Joyner and was ordered substituted to the richts of 
the reeeiver of the company. 

The defendant agys that it wae net a party to that ae 
tion and is not bound by the deeree. Ineofar as the merita of the 
@ase are concerne?, that is true, an’ it is not claimed in thin proe 
eeeding that ae to any meritorious defense the defendant may have, 
it is estopped to assert the seme on account of that decree. That 
decrees was, however, atmissible for the purpose of showing the title 
of the Plaintiff te the eause of action, whieh it here seeks to as- 
sert in « court of law, 

The defendant is not interested in that subrogation 
further than ite right to inquire into the jurisdiction of the 
chancery court in order that defeniant may net be aubjected to suite 
by other parties claiming in the same right, This does net affect 
the substantial merits of this controversy. Suppose that at a receiver 
sale under the provisions of a decree in chancery, plaintiff had pure 
ghased a note againet the defentant; would it be contended that because 
defendant was not a party to that suit, the plaintiff thus purchasing 
eoul? not maintain a euit ageinet the defendant on the note and show 
that he had sequired title uniter the deoree? We had supposed that a 
pilaintifrr wea any right of aetion which was assignable would have a 
‘Pight to show the nature of his title. 

The evidence in this case showa without dispute that 


the title ef plaintiff was derived from a proceeding in a court of 


equity. It is not disclowed that the right ie necessarily purely 
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equitable, It iv true that subrogation was originally unknown te 
the common law, that it was a doctrine of the civil law, borrowed 
therefrom st an early date by the courts of equity. But the springs 
of the commen law have not yet run dry, and the court of equity 
having exercised its power of placing in plaintiff a legal right of 
action, there is no reason why that right of action may not be 
prosecuted to « conclusion in a court of law, 

We are wiable to coneeive on what theory it can be held 
that plaintiff has been injured by preserving in a court of law ite 
Fright to trial by jury in an action for conversion, The Municipal 
eourt of Chicago is a court of sprocial statutory jurisdiction, and 
we think the jurisdiction given te it is bread enough te cover an 
action of this character; but even had the cause of action been 
brought in « court of general common law jurisdiction, we should 


hold that such a court had power to hear and determine the cause, 


Offer v. Superior Court, 728 Pac. 11; Polhecus v. Prudential Realty 
Sorp., 74%. J. L. 870; Junker v, Rush, 136 111. 170; Hall v. Hoxsey, 
04 T11., 616. 

We have slreaty discuese? the contention of the @efend- 
ant that it was not beund by the original deeree of the Cireult court 
Ye think the court 4id not err in admitting that decree, not fer the 
Purpose of establishing any issue as to the actual merite of the 
Gause, but for the purpose of showing the manner in which plaintiff 
acquired title to its cause of action, 

There is no merit to the assertion that piaintiff was 
not bound by the finding of that deeree as to the ameunt of Joyner's 
deficit. As surety for Joyner it was so bound, even although it was 


mot a party to the proceedting. See C, P. Valentine & Son v. Fenn, 
#0. R. A. (K. 8.) 698, 


Defendant further contends that the verdict was errone- 


ous in that interest was allowed, In an action of thie kind, the 
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; measure of damages is the value of the thing converted with interest 
from the date of the conversion, on4 that rule is toe well settled 

1 in this State to require discussion or the citution of authority 
other than Sturges v. Keith, 57 Wl., 452. 

The defense presented in this case is without merit, 
and the judgment ie affirmed. 

| APVIRUED, 


: Johnaton and MeSyrely, J7., concur. 
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BLITZ BROTHERS, a ) 
Corporation, 

Appellee, 

APPEAL PROM COUNTY COURT 
vs. 
OF COOK COUNTY, 

ALEX SCEYARTZ, 

Appellant. 


9421.4. 620 


ER, PRESIDING JUSTICE MATCHETY 
DELIVERED TRE OPINION OF THE COURT. 


In an action in aseumpsit and upon trial before a jury 
there wae a verdict for plaintiff, who is appellee in this court, 
for the sum of $550.33, upon which the court, overeruling motions 
| of defendant for a new trial, entered judgment. 

q The suit of plaintiff was based upon two written or- 
| ders given by defendant for the sale and delivery of certain fix- 















tures at a restaurant. 


The original contract waa made on Auguet 1, 1922, and 


— ~~ 


Was on a printed order form of the plaintiff. One paragranh of the 
printed form was stricken out, and into the bedy of the writing, 
_ after a 4eacription of the fixtures to be furnished, was written 
with pen and ink (as it developed upon the trial,in the handwriting 
of the attorney for defendant): “it is expresely understood that 
— above shali be completed within three weeks from date hereofl.* 
The written order provided that the use of the prep- 
deseribed therein, or any portion thereof, for a peried of 
days, should constitute an acceptance of the same as come 
with all the terms and apecifications of the contract, and 
all claimea for damages, error or shortage not filed within that 
pat were thereby waived. This order was given and dated August 
+ 3022, At the time of the execution of * contract $300 was 
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paid thereon, and after ite completion on September 16th a 
further payment of $900 was made by the defendant, 

A bill was rendered, including extras for one railing 
for kitchen to protect stairway to basement, and alec one bar end 
certain charges for repairing the tile floor, wich was charged for 
on a period basis. There was evidence tending to show that the 
usual ond customary charge for these extras was $112, 26. 

The defendant filed a plea ef the general issue and a 
special plea of seteoff, to which was attached an affidavit of 
merite setting wo the provision of the contract that the work was 
te be done in three weeks from August 1, 199", and alleging that 
the work was mot so jone or compicted and claiming damages te the 
amount of $300, 

The evidence for the plaintiff tended to show that the 
fixtures vere furnished ani the work, ingluding the axtres, fininshe 
ed by September 9th; that the delay in completion of the job was 
due to the failure of the defendant to remove certain old fixtures 
from the premises, in which the new fixtures were to be installed, 
and further that after the completion of the contract a statement 
Was rendered by plaintiff to defendant, on whieh, without come 
Plaint, (one item having been adjusted) defendant made a payment 
of 9900, thus reeognizing the account as stated between the parties. 

Thie evidence for the plaintiff was denied by the de- 
fendant, and one ef his former employees also gave evidence cor- 
roborating defendant in this respect. The issues as thus made up 
were submitted to the jury, and after » careful examination of the 
evidence we are agreed that the jury was justified in rendering 
the verdict for the plaintirr, 

The defendant, however, earnestly contends that the 


eourt erred in the inotruetions given to the jury. In particular, 


Complaint is made of instruction No, 1, by which the jury were told 
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that they were not required to believe a thing to be a fact simply 
because some witness had sworn to to be a fact, if they believed 
from the evidenee and conduct of such witness, as such witness 
appeared to the jury, or from the contradictory or improbable 
character of the story of euch witness, if it appeared to be con- 
tradictory or improbable, that upon a full and intelligent weighing 
of the testimony it was unworthy of belicr, 

The defendant says that this instruction is erroneous 
in that it permits the jury to disregard the testimony of any 
witness as to anything that they might doubt from any of hie testi-e 
mony alone, although his testimeny on that point might be cerrobo- 
rated by other credible witnesses, or by fuctea and circumstances 
appearing in evidence, 

We do not regard this inetruection as aubject to that 
criticism. It is a cautionary instruction, which the trial courts 
have been accustomed for years to give in substance, and defendant 
does not cite any authority holding such an instruction to be ere 


Troneous, On the contrary, the law as atated in the instruction has 


been approved in many eases. OC, & A, R. R. Co. v. Vremeister, 112 
Til. App. 346-351; C, & B®, J, FR. BR, Go. v. Kirby, 96 Ill. App. 59; 


Goss Pr. Co. v. Lempke, 191 I11, 199; Devaney v. Otis Blv. Co,, 252 
Til, 28-39. 


Defendant further complaine of instruction No. 3, given 
at the request of the plaintiff, by which the court instructed that 
as to defendant's claim of set-of!, the burden of proof was upon the 
defendant to prove his claim by the preponderance or the greater 
Weight of the evidence; and that if the jury believed that the evi- 


dence as to the set-off wes evenly balanced between the defendant 
amd the plaintiff, or that the evidence preponderated in that re- 
gard in favor of the plaintiff, or if they were unable to say on 
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which side the preponderance lay, then the jury should find the 
issues as to the claim of seteoff in favor of the plaintiff ana 
against the defendant. 

It is argued that this instruction is erroneous in 
that it entirely disrsgards the defense of recoupment for damages 
Claimed on account of the alleged breach ef the provision in the econ- 
tract inserted with pen and ink, ‘The defendant saye that the bur- 
fen of proof in that respect was upon plaintiff to prove by a pre- 
ponderance of the evidence that 114 performed the contract in ac- 
cordance with the terms thereol!, or to prove by a preponderance 
ef the evidence a waiver of the defendant of that provision, but 
that the instruction entirely 4ieresards recoupment and would lead 
the jury to telieve that there was but one defence ond that a sete 
off, which it was necessary for the defendant to prove by a ore- 
ponderance or greater weight of the evidence, 

We do not regard the inatruct leon as being justly subject 
to such criticism, As to both reecupment and set-off, the de- 
fendant pleading them is obliged to sustain his plea by the 
same quantwa of evidence which would be required to recover in 
Gase he brought an independent action, and thie court bas 20 
held. Winship v. Winenan, 77 Ill, App. 161; Nolmee v. NeKennan, 
120 211. App. 320, 

Defendant also compleins of the 6th instruction 
given on behalf of the plaintiff, by which the jury were toid 
that if they believed from the preponderance of the evidence that 
Plaintifr on or before September 16, 1922, rendered the defendant 
@ statement of account for the balance of the said contract, if 

any, and for certain additional work, if any, and showed eredits 
te the defendant of the said account, if any, and further that the 


defendant on that date made a payment thereon and agreed te pay 


* 


balance, and if they further believed from the evidence that 
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at the time of making said agreement the defendant made no claim 
for hie alleged set-off or his alleged damages thereunder, then 
the defendant could not now make any claim of set-off and was not 
entitled to recover any dasinages under his alleged claim of seteo/f. 

The defendant ineiste that this instruction was errene 
ous in that it entirely ‘disregarded the defense of recoupment, and 
defendant says that legally he could say any amount under the cone 
tract and withhol4 any amount he believed was his damage, and could 
set up his defense of reeoupment in any suit brought by the plain- 
tiff upon the contract fer the balance dus, and if he made no elaim 
fer damages prior to that time, it would not bar him of this dee 
fense or recoupment but would only be a ciroumstance to be cone 
sidered by the jury as to whether or not the delay was waived or 
whether any damages were suffered by him. 

One of the theeries of the piaintiffr wae that there 
was a stated account between the parties, and we think this instrue- 
tion properly stated the luw applicable to the facts under that 
theory. The defendant did not present his defense under the theory 
of recoupment, but under the theery of ao sateoff, and the court 
properly instructed an’ stated the lar as applicable to the respes- 
tive theories of plaintiff and defentant. See King v. Kahn, 157 
Tll. App. 251; Sans Sowel Pk, v. Anderson, 202 I11, App. 118; Dean 


v. Sonkey, 180 111. App. 162; Thompson v. Neiman, 20% 111, App. 317, 


; Defendant also compleinae of inetruction Yo. 7, by which 
the jury was tol‘ that the contract of August 1, 1922, provided that 
| if the defendant used the property, or any portion of it, fora 


period of five days, this use would constitute an saceeptance and a 


y Compliance with all the specifications and terms of the contract, 







@nd that all claims for damages not filed within five days were 
‘Waived by the defendant, and if the jury believed from the prepond- 
: of the evidence that the property and furniture mentioned in 
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the contract , or any portion thereof, wae used by the defendant 
for the period of five days after the same was received by him, if 
it was received by him, such use, if any, constituted an seceptance 
of the furniture and property and was « compliance by the plaintirr 
with the terms of the contract, and if the defendant did not make 
any claim for his alleged damages for five days after receipt and 
use of the property, the defendant thereby waived all damages 
against the plaintiff, and the jury should find the iesues as to the 
damages in the defendant's claim of set-off against the defendant, 
and in favor of the plaintiff, 
The defendant contends that the instruction amounts to 
a direction to the jury that the printed portion of the contract 
would control where there was a difference or inconslsteney between 
the printed portion and the writing which was put in with pen and 
ink, and thin he urges does not correctly state the law. It is eald 
J that the inetruction told the fury that the use of the property for 
five days by the defendant vonstituted a eomplinnce with all the 
terms and specifications of the contract by the plaintiff, notwithe 
stending the admission of the defendant that the work was not come 
pleted until Septexber 9th, which was cighteen daye after the work 
should have been completed, according to the written provision of 
the contract, and further that the instruction told the jury that 
the defendant was barred from maintaining recoupment when sued 
wpon the contract if he did not make hie claim for damages on ace 
count of the delay within five daye after the first part of the 
furniture was inetalled, and defendant further says that the ine 
| struction is faulty in that it entirely disregards the defense of 
_-Feeoupment. 
Defendant - unintentionally, we suppose - does not 


correctly state the terms of the written contract. It does not 
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state that work is to be done, but by ite terms simply provides for 
the manufacture and shipment of certain specified furniture within 
three weeks, The written portion of the contract was not incene 
sistent with the printed provisions. 

Here again, a the defendant did not try his case upon 
the theory that he wae entitled to recoupment, but on the contrary 
relied upon his set-off as pleaded, he can not be heard to object 
that a defense not claimed by him was ignored in an inetruction, 

The defendant alse complains of instruction No, 8, 
which told the jury that the contract between the parties cone 
templated that the defendant would afford the plaintiff a reasonable 
opportmity to enter the premises where the furniture wae to be 
installed, an‘ that if the plaintiff wae prevented from delivering 
the furniture and installing the same by failure of the defendant 
to remove his property therein, then defendant could not elaim 
any damages against the pialntiff for delay in delivering and in- 
stalling the furniture. 

The defendant contends that this instruction was er- 
Froneous because it referred to an issue that was never presented to 
the court by any pleadings of any nature; that there was never any 
Treplication by the plsintiff to the plea of set-off by way of 
confession and avoidance which could raise the issue eubmitted to 
the jury by this inetruction. 

Whether the issue was raised by the pleadings or not, 
the case was tried by both parties upon the theory that this iseue 
Was involved and evidence was submitted on both sides. Under these 
circumstances, defendant is now estopped to complain of the in- 
struction which properly presented the law upon the issue, which 
was in fact tried out and submitted to the jury by both parties, 


Other instructions are oriticized principally upon the 
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theory that they 414 net recognize defendant's right to recoupment. 
What we have already said covers these obicetions. <A careful exe 
amination of the whole reeord leads us to the conclusion that the 
verdict of the jury an4 the judmnent entered by the court were the 
only ones which could have keen properly entered in the ease. Sub- 
stantial justice has teen done, ané the judwment is therefore af- 
firmed. 
AVFIRMED, 


Johnston ond KeSurely, JJ., conour. 
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JOHN PANELLA, 
Appellee, 
APPEAL VROM MUNICIPAL GOURT 
vs. 
OF CHICAGO, 


222 1.A, Gan 


BR, PRESIDING JUSTICE MATCHET? 
DELIVERED THE OPINION OF THE COURT. 


VINCENT P. PACE, 
Appellant. 
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The plaintiff, who is appellee, sued the defendant, whe 
is appellant, upon three promissory notes. The first of these notes 
was for $600, dated September 6, 1922, with interest at the rate of 
six per cent from maturity; the second note was for 9610, dated 
September 27, 1922, due by ite terme six months after date, with 
interest at the rate of six per cent per annum; and the third nete 
was for $708, dated Getober 21, 1922, due six months after date, 
with interest at the rate of six per cent per annum. 

The affidavit of merits admitted the execution and de- 
livery of the notes and alleged that the whole consideration given 
for the same was $1500, and thet the same had been paid in full.. 

In the second paragraph of the affidavit of merits it 
Was alleged that efter the making and delivery of the notes plaintiff 
became and was indebted to the defendant for services performed as 
an attorney and solicitor at plaintiff's request and for disburse- 
ments made in plaintiff's behalf, which with a payment of $75 in 
cash it was alleged satisfied and discharged the indebtedness rep- 
TFesented by the notes. 

There wis a waiver of trial by jury, the court heard 
the evidence and found in favor of) the plaintiff and assensed 
damages at $1573.55, for which amount judgment was entered after 
motions for a new trial and in arrest of judgment had been over-ruled 


The controlling question is whether the finding and 
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Judgment of the court are against the manifest weight of the evi- 
denee. Our consideration of this question has been made more 
difficult than it otherwise would have been by the fact that the 
defendant appellant has failed to comply with Rule 18 of this 
court as to the preparation of abstracts, 

It appears that the plaintiff offered the notes in 
evidence, and as these made a prime facie case, the burden of proof 
wae upon the defendant to establish the fact that he had, at the 
Prequest of defendant, rendered services an alleged in hie affidavit 
of merits, and that the plaintiff was justly indebted to him there- 
for. 

The defendant testified to certain alleged services and 
te the alleged reasonable value of the same. In particuler he tes- 
tified to services rendered in a suit brought by the United States 
against the plaintiff for alleged violation of the prohibition law, 
for which services the defendant testified plaintiff agreed to pay 
him $1000. On the other hand, the plaintiff teatified that de- 
fendant agreed to perform such services for the swa of 9150 and that 
$80 had been paid to defendant on account of such services, 

Again, the defendant testified te the performance of 
Slleged professional services with reference to litigation between 
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\ the plaintiff and one Eicoce’, a nephew of plaintiff whe resided at 
Colorado Springs. Defendant says he was consulted at various times 
J with reference to the matter and conducted a correspondence as a 

J Peeult of which several judgment notes payable to the plaintiff were 
seeaured, and for this service defendant testified the customary and 
| -Feasonable charge was $250. 

The third item was alleged services in the matter of 

‘ | obtaining the information concerning the estate of one John Panella, 
¥ ‘Cousin of the plaintiff, Concerning this matter defendant testi- 
‘the that he made a trip to Akron, Ohio, and Pennsylvania, in the 
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summer of 1922, inourring expenses amounting te $40 and advanee 
ing fees to other attorneys amounting to $125, making a total 
amount of §225. 

Defendant also testified te a fourth item for 
services performed in connection with the sale of real property 
ewned by the plaintiff in Michigan City, Indiana, He testified 
that thie involved the examination of and passing upon an abstraet 

ef title, consultations with the plaintiff and advertising in the 
Chicage Tribune, and that his expenditure for such advertising 
amounted to $35, and that his total charge forthis item including 
expenses was the eum of $80. 

Defendant further testified te prefessional services 
reasonably worth $150 rendered in May, 1023, in conneetion with the 
making of a lease of certain property, and further services to the 
amount of $50 for drawing up a lease and examining an abstract in 
eonnection with certain property of the »slaintiff on Morgan street. 

As to the services rendered in the Colorado matter, 

. there was testimony on behalf of the slaintifY to the effect that 
_ the entire services of the defendant consisted of the examination 
of a contract and certain notes; that his entire time consumed in 
_ @onnection with the matter did not exceed an hour and that defend- 











ant said he would not charge more than $30 for the services, and 
that upon payment of $15 for the same he receipted in full therefor 
As to the alleged services in Akron, Ohio, the plain- 
tiff testified that so far as he knew the only services performed 
by defendant wae that of writing a letter to the chief of pelice 
q at Akron, Ohio, te inquire about the death of plaintiff's 
. Bvidence was alse given in behalf of the plaintiff te 


ha effect that just prior to the beginning of the suit the attorney 
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for plaintiff ealled upon defendant with reference to the payment of 
the notes; that at that time defendant did not deny that he owed the 
amount of indebtedness represented by the notes, but on the contrary 
stated that he would like to settle the claim on a basis of weekly 
payments, requested that these payments be made at $35 a week, and 
shortly thereafter sent to thie attorney a check for 395 with the 
following letter: 

"Gentlemen; Enelosed rind check for $25 in payment of my aee 

count om my personal note. 

Yours very truly, 
Vincent FP. Pace, 
P. 5S. Best I can do at this time, Hoping to do better in 
the future." 

This letter is not abstracted, and the witness, who 
oalled upon defendant prior to that time, testified that defendant 
made no claim whatever that any moneys were due hiw from the plaine 
tiff for services theretofore rendered, although the matter was dis- 
cussed at length. This evidence seems to be uncontradicted in the 
record, 

Under such cirewnstances it is of course impossible for 
this court to hold that the finding of the trial Judge was against 
the preponderance of the evidence, the burden of proof being upon 
the defendant to establish the affirmative defense set up in the 
Pleadings. The plaintiff admitted that defendant had not received 
the full amount of all the notes at the time the same were executed, 
and the trial court made proper deductions therefor. 

The judgment is affirmed, 


AFFIRMED, 


Johnston and KeSurely, JJ,, concur. 
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CITY OF CHICAGO, 
Appellant. 
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WAR. PRESIDING JUSTICE MATCHETT 

DELIVERED THE OPINION OF THE COURT. 


This is an appeal by the defendent, City of Chicago, 
from a judgment for $7500, entered upon the verdict of = fury 
in an action on the case for personal injuries, motions for a 
new trial/in errest of judgment having been overruled. 

There was evidence tending to show that on or about 
May 31, 1922, plaintiff received injuries as a result of the 
failure of the City to use due care in keeping « certain side- 
walk in good and sefe repair and condition. The defendant 
does not deny that the evidence shows such negligence on its 
parte but contends thet there was error in the instructions to 
the fury, and that the domages are excessive. 

In an instruction requested by the plaintiff, the cougt 
_ told the jury that if from the evidence and under the instructions 
_ of the court, the issues were found in favor of the plaintiff, 
4 then, although the jury might believe from the evidence that 
' i Plaintiff wan at snd before the time of the accident suffering from 
any sickness or dissbility, otill i¢ it wao further believed and 
4 found from a preponderance of the evidence that she was injured 
by and through the negligence of the defendant, es cherged in 
_ the declaration, and that such ingartes, if ony, developed and 
| aggravated her previous sickness or disability and caused plain- 
uet increased suffering, sickness and disability, 4f any, then 
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the jury, in assessing plaintiff's damages, if any, had the 
right to and should take inte consideration such increased 
suffering, sickness and disability, if any, that the om might 
believe from the evidence before them plaintiff hed suetained 
and in the future would sustain, if any, on account of such 
increased sickneas and disability. 

A Similar instruction was approved by this court in 

bwiy, 108 Ill. App. 179, but defende 





ant seys that there are no facts in evidence in the present case 
upon which to base the ine truction. 

There is, however, evidence in the record (not abstracted) 
te the effect thet plaintiff in her childhood had cuffered from ine 

 fantile paralysis ané that cs « result of thie her left limb below 
and above the knee and the left thich was about one-third omaller 
than the right, and the left leg an inch shorter then the right. 
This evidence was uncontradicted, ond in view of the fact that this 
left limb’ was injured in the accident, we do not think the court 
erred in giving the instruction. 

It is aleo urged that the court erred in thet it ine 
structed the jury thet if the issues wore found for the plein- 
*4ff, and the fury should alwo find, that the plaintiff had sus- 
tained damages as charged in the declaration, then to enable the 
jury to estimate the amount of such damages it was not necessary 
} thet any witness should have expressed an opinion ae to the smount 
of such damages, tut the jury might themselves make such estimate 
‘from oli the facts and ciroumstances in proof in the case and by 
‘considering them in connection with their own general knowledge, 
‘observation and experience in the business affairs of life. 


i ; 


A vimilar instruction was approved by the Supreme Court 


fe moa ots tee ve Paastnone 180 Thl. 466. 
The evidence for plaintiff as to damages which could be 






tely proved, auch as money necessarily expended for medical 
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servicer and nursing in connection with plaintiff's injuries, is not 
contradicted in the record, and in view of that fact we do net con- 
sider the instruction erroneous. 

It is alse urged that the damages are excessive, and we 
have given this point careful consideration, because the damages al- 
lowed are somewhat higher than we would be disposed, upon the evi- 
dence, to allow. 

Plaintiff at the time of the injury was thirtyefive years 
of age and married, living with her family. ‘She had kept two rooming 
heuses and at ome time had thirteen boarders, outside of her own fami- 
ly, and she says that she iid all the work except the cooking. She 
Saye that she cannot since the accident stand up to do much work; that 
she has te sit down while doing her vork, ond that on some days she 
ean hardly walk about the hovee without stopping and resting awhile; 
that she has never been able to de any washing sinee, cannot drive a 
Machine or dance or have any amusement; that she gannot even enjoy 
herself ty going to the theaters because she wobbles ae she walks so 
that everybody looks at her, and she feels ashamed; that her leg is 
etill stiff. "It is straight, but it won't force back like you would 
brace yourself te throw out the cluteh of o machine or you would 
brace yourself to push anything, you would brace the leg back. I 
can't brace the leg back that way." 

After she received the injury for several days she applied 
home remedies. She 4id not at first think that she was hurt so 
Seriously as to need a doctor's eare, but upon her husbend's insia- 
tence she got a doctor and he put her limb in o plaster cast. This was 
kept on three weeks. The leg was then a little better and the cast wae 
taken off, ‘he «as not able te stand on her injured limb, and she 
Says that it was probably six months before she was able to do 
80. About a week or ten days after the cast was taken off she 


a pair of crutches, and she walked the rest of that oumener, 
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until about Nevember, on crutches; she would take a chair and 
push it ahead of her and she sat in a chair and -then pushed the 
chair around and did her work in thet way. 
The attending physician testifies that when he was 
@alled, he feund a badly swollen kmee; that plaintiff could not 
walk on her foot on account of the awelling ond inflame tion; 
thet he took her to the hospital ond had an Aeray taken; then he 
put her leg in a plaster cast; there was quite an infusion of 
fluid around the joint, which in «2 good light could be seen in 
the Ao-ray picture. He says the joint was badly swollen; there 
was teo mch side motion and the amount of fluid in it pushed 
the two bones apart and allowed too mich play. In moving the 
foint sideways, it would luxate a little; it was not as firm or 
solid as it should be. The backward or forwafd motibn would be 
all right, but when moved sideways there wos a little more motion 
then there should be. He would say that there had been a loss 
of strength of from twenty to twenty-five per cent from the con- 
dition that existed before the injury, and that plaintiff would 
never have the strength in the knee that she had before the injury. 
The evidence pf plaintiff as to the injury sustained is 
practically undisputed. We have no right to substitute our judg- 
ment for that of the jury as te the amount of damages. while we 
think that perhaps more was allowed then should have been, we do 
_ ~mot think it so excessive as to indicate passion or prejudice on 
, the part of the fury, and the judgment will therefore be affirmed. 
AFPYIRMED« 


Johnston and MoSurely, J3., concur. 
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NOTATION FOR CALLAGHAN & COMPANY 


OPINION NO. 30671, WOLFSOHN v. ROTHSCHILD, 
FILED JUNE 14, 1926, MR. PRESIDING JUSTICE MATCHETT 
has been changed to read “REVERSED WITH FINDINGS OF 
FACT, and findings of fact have been added to said 


Opinion as per last page attached. 
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meaning of the Negotiable Instrument Act, and that an 
extension of time to the principal debter without his con- 
sent released him from liability. This section ef the 
decision is quoted with approval in Daniel on Negotiable 
Instruments, 6th Bd., Vol. 2%, pe 1976. 

We hold thet the defendant here was not primarily 
but secondarily liable on the netes; that section 119 is 
applicable and thet under the fifth paragraph of said 
section 119, the plaintiff having meade o binding agreement 
with the principal debter to extend the time of payment or 
postpone the holder's right to enforce the instruments, the 
defendant was discharged, and that plaintiff commet in any 
event recover. 

In view of this conclusion the Judgment is 
reversed with findings of fact. 

REVERSED WITH FINDINGS OF FACT. 


donns don and Meturely, 33., concur. 


FINDINGS OF FACT. 
The court finds as facts in this case that the 


defendant in the trial court and appellant in this court, 
Max Rothschild, was a guarantor of the notes upon which 
judgment was entered; that the plaintiff in the trial court 
and appellee in this court, M. =. Wolfsehn, made a binding 
agreement with Henry HM. Marks, the maker of these notes, 

by which he, Yolfsohn, agreed to extend the time of payment 
of the notes and that the liability of defendant Rothschild 
was thereby discharged. 
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M. S. WLPSON, 


—— 


Appellee, APPEAL FROM 
MUNICIPAL COURT 
ity OF CHIGAGO, 
MAX —— 
ppeliant. 


UR. PRYGINING JUSTIC’ MatcnerT 
DELIVERSD THE OPINION GF THE COURT. 


Thies is on appeal by the defendent from a fudqment in 
the amount of $1560, entered upon the finding of the court. The 
ouit of the pleintiff was based upon three prowissary notes, and 
the court found the plaintiff lisble for the unpaid amounts of 
two of these notes. 

One of these notes war dated Aprdl 15, 1914, signed by 
Henry M. Marke, av maker, who promised to pay to the order of 
*myself,* ninety deye after dote, for valae received, $760, with 
interest at six per cent per annum efter meturity until paid. 
On the back of this note appears the endorsement of the maker, 
Henry &. Marke, and the endorsement in blank ef the defendent, 
Max No thechild. 

The second note in dated at Chicago, November 18, 1914, 


Signed by Henry ¥. Marks, oa maker, and by its terms, the maker 


a 
sf 


promised that on May 1, 1915, efter date, he would pay to the 


order of Isadore Wolfsohn, $944, at 1509 Y. M. C. A. building, 
‘ thicago, Illineie, with interest «t seven per cent per annum 


after maturity until paid. On the beck of this note, appears 
; the following endersement, “I do hereby unconditionally guarantee 
the payment of this note and waive protest ond notice of dis- 


honor, M. Rothschild.” ‘The note is else endorsed “without re« 


— isadere ‘olfsehn.* 
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Each of these netes, on face thereof, contains a power 
of attorney to confess fudgment, ond various ondorsements of pey- 
ments made appear thereon, the lest of which ia under date of 
Jamary 5, 1915. 

The statement of cl<im alieged thet the notes were executed 
by Karke upon the understanding end agreement that no moneys would 
be paid to him unless the some were unconditionally guaranteed by 
the defendant, Hax “othschild, ena that prior to said understanding 
end agreement the defendant did guarantee the notes. 

The affidavit of merits alleged (first) that the endorse. 
ments of the defendent were placed on the notes after the nleintif?f 
had advanced money te the maker; thet Henry M. Marke ond plaintiff 
were engaged in the business of tuying and selling paper stock, and 
that the notes were given to the plaintiff te evidence the interest 
end title of the slaintiff and certain profits, business end assets 
in paper stock operations between the plaintiff ond Marks; that the 
Motes were given os an accommodation te the plaintiff end were given 
without considerstion; (second) thet at maturity the plaintiff ex- 
tended payment for a valuable conesideretion without notice or consent 
of the defendant and thereby released the defendant; (third) that no 


Meotice was ever given to the defendant of the presentation and dise 










honor of any of the notes, and therefore the defendant never became 
Liable upon his contract of endorsement; (feurth) thet ofter the 
Maturity of the notes on, towlt, March 7, 1915, the maker, Henry H. 
Marks, entered into a contract with the holder, the plaintiff, by 

| which a settlement was had between the maker and plaintiff, upon all 
transactions including those involving the notes in question. 

) The material provisions of this contract, which are in 

| writing, were set up in haee verbs. 

: At the close of all the evidence, defendant requested the 
Court te find the ismes for the defendant, which request was denied. 
‘The defendont contends that the court erred in excluding certain 
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evidence. 

The written agrecment made between the plaintiff ond 
Marks, the maker of the notes, was offered and received. It 
recites that various notes made and delivered to plaintiff by 
Marke should be returned to him, ond the uncontradicted evidence 
tended to show thet Marks and the plaintiff, in the course of 
their transactions together, signed about 128 notes. The agree} 
ment previded thet Marke should execute and deliver te the 
plaintiff ao note in the wm of $2,217.25, the entire sameunt which 
it was agreed was due upon the notes. 

Marke teetified that the note «as never in foct executed 
or delivered, but he alse said (and in this respect was net cone 
tradicted by the plaintiff) thet thie wos pursuant to an oral 
agreement between the plaintiff and Karka. ‘juestions were then 
esked of Marke for the purpose of showing thet pisintiff hed never 
in fact given back to Marke these notes, ond evideneer of indebte 
edness, described in the written contract. This testimony, as 
well as an offer by a witness upon the otand to make the proef, 
wae @bfected to by the plaintiff and the objection sustained by 
the court. 

The defendant alee undertook to show ty the evidence of 
Werke that there was an agreement between him and the plaintiff, 
and thet the purpose of his endorsement of the notes was that the 
Plaintiff might use the neme and the eredit of the defendant fer 
the purpose of borrewing upon the notes from third persons. To 
that point, the defendant acked the witnescliarke if the plaintiff 
Yolfcom had told him whether he wae using his own money or borrowe 
ing the money from third persons in order to make the lean. This 

was objected te by the plaintiff, and the obsection wae sustained. 
The defendent thereupon offered te preve that prier te 

‘the endorsement of the notes by the defendant, plaintiff told the 
_ witness that he, Yolfsehn, was borrowing the money, ond that that 
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was the consideration for the three notes in question; that he 
was vorrowing it from third persons and wae not using his own 
money, but objection to this evider @ was sustained. 

Thereupon the wetnene on whether he had paid a 
commission to the vaaintare for getting the money on the three 
notes, but upon ob⸗· ion by phakntate, thie evideuse = exeluded. 

Thereupon he defendant offered to prove that plaintiff 
told the witness Marks thet he was charging 4 corimission for ob- 





teining the money from third persons as a consideration for these 
notes, send that Marke paid folfsohn a commission on each of the 
leans on the theory that Yolfsohn wee getting his money from third 
persons, but objection was sustained to this evidence. 

if defendant was in fact an endorser for the accommodation 

of the plaintiff, plaintiff could not maintgin «a suit agsinst him. 
it is elementary thet the party who is i sony cannot bring 
an action against the party whe accommodated him. Naef v. Potter, 
226 Ill. 628; Keenan vy. Blue, 240 IL1. 177. 

To the suggestion of the defendent that the court erred 
in refusing to receive this evidence, the plaintiff deea not reply. 
The court evidently excluded e part of this evidence upon the theory 
that the defense was not set up in defendant's affidavit of merits. 
While the specific evidence offered was not set up in the «ffidevit 
(and there was no need that it should be) the affidavit stated that 
"the notes were given as an accommodation to the plaintiff and were 
given without consideration.” We think the evidence offered should 
have been received. 

The defendant however, further contends that by extending 
the time of payment of the notes in question and by reason of the 
Settlement agreement set up in the affidavit of merits and in evie 
dence dated March 7, 1918, even upon plaintiff's theory that the 

defendant was a guarantor of the notes in question, he has been 
 @ischarged from liability. 
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The written agreement between the plaintiff end henry 


M. Merks, the maker of the notes, come about by plaintiff's 


acceptance of the terms of a letter which, on Moroh 7, 1916, 
Morks sent te plaintiff. It stated: 


Lorre 


"You submitted to me = paver under date of March i, 
1915, stuting that you had for a number of years past, 
made verious lowne of money to me upon nenounts, checks, 
notes, in which I was the signer, endorser or maker, and 
upon notes signed or endorsed by me end given te/ you for 
accommodation merely, which accounting, accerdifig to your 
agreement and mine on the laut dey of March, 1914, showed 
& balance due you of $2217.25. h {i 


"You requested me to deliver te you my note for the 
above amount, due ene year after dete, which nete wan te 
represent the entire balance due from me to you te date, 
upon all checks, open accounts, netes end omy other personal 
indebtedness existing from me to you, upon any nete hereto. 


fore given by me for sccemmodstion or for a lown made by 
yea to me. 


"I have mever received from you the various checks ond 
notes, which I have paid up to thie time. Although I have 
the highest confidence in your integrity end I am duly grate- 
ful fer any fevore you have shown me in the past, but as I 
told you when I sew you lant, it seema ne more then fust, 
that in addition te returning me all notes signed by me av 
Maker or endorser fer your sccommedation or otherwise, which 
I have given you up to thin time, you should guarentee to 
indemnify me ageinst any loan, demage er expense which I may 
suffer or ineur by reason of the sncigmment, transfer or 
aele of emy of the notes, checks or ether pepérs which I gave 
to you, either en maker, signer or endorser,’ and which up 
to thie time, have not been surrendered me. This will 
protect me in cene of your denth, as wel} as pretect my 
we in cose of my death, as well oo Being the fair thing 
to e f 

~, 


the event any of these Hotes are lost, micoplaced or 







stolen,/} through no fault of mine, or through no foult ef 
yours, jeitver, I ought te be protected egainet any action 
upen in the hande of third persons. I om willing te 
give my note, if you will signify your acceptance ef the 


the conditions stated herein, ond to my mind it is 

ye than pight thet you should give me some ascurance oo 
in the,event that any notes have became le ct end come 

te the hands of « third person, I will have some evidence tha 
they have been paid. It is, of course, understood that the 
$2,217.25, above mentioned, refers only te the omount of the 
personel indebtedness from me to you, which according te your 
stetement, is still owing to you. 
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“I would prefer to have the matter handled in this way, 
Prather than become involved with any long legel documents ané 
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a let of ‘whereas’ and ‘wherefores,' and 1 wowld appreciate 
very mich your returning te me one of the copies of this 
letter, which I herewith ensioss, signed by yourssif on 

the line marked ‘Aecsepted,' for your signature. The return 
of said letter wo signed constitutes o binding agreement 
ef the above terms between us. 


een & © 8 FF KF HF He & EF H HF 


Very truly yours, 
Henry Mw. Marke 


Accepted: 
Kw. % Wifsohna.”* 


The evidence shows that the contract was executed by 
plaintiff and returned to Marke, and thet afterwards, Morke asked 
plaintiff for the papers, and plaintiff said thet these papers were 
in the veult, but he would get them; thet Karke then replied, "How 
I om willing to gurry out my end of thie agreement and I want my 
papers back;” that plaintiff onic, “I will get them for you; as 
leng ae you have the paper thet is goe4 enough;” that Marke then 
seid, “if you sxy thet is all thet is necessary, why, thet de all 
thet is necessary." Yhis converstion is net denied, 

The question ae te whether, by the oxemution and ¢elivery 

+ @f this written contract end by the taking of renewal notes, the 

7 @Uerentor is relensed requires o construction of the Uniform 

Negotiable Inetrument law, approved June %, 1907, and the plaintiff 
contends that the guarantor of «a promissory note is primarily liable 

Pd for the indebtedness represented by the note, that under the 

_ provisions of see. 118, Art. 3 of that Act, imitheHurd’s Tllineis 

” Revised Statutes, 1925, page 1767, a party 50 liable can be dis 

_ @Ghargea therefrom only in one of the ways mentioned in seid section. 

it appeare thet the legislature intentionslly omitted from 

this section the provicion umuel in other states to the effect that 

the instrument may be discharged "by any other act which will dis- 


A 


“charge a simple contrect for the payment of.money." See Yaniel on 
tiable Inetruments, 6th Bd. Yol. 2, BP. 2047. 
if defendant was primarily liable as « guerentor then 
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his liability could be discherged only in some way pointed t in 
this section 116. See Elsey v. Peoples Bank, 168 Ky. 701,182 
S. ¥, 873; Yanderford y. Farmers, ote, Wet. Bank 105 Ma. 164, 66 
Atl. 47; Hager v. Mageretown Hank, 156 Md. 282, ALS Atl. 730; 
Union Trust ‘o. v. MoGinty, 712 Wass. 205, 98 ni» 679. 

im all of these canes, however, the ovAsgation which the 
plaintiff sought to enforee ageinst defondont bode that of « surety 
who appesred upon the negeotioble paper av a maker. 

In Hight, ete. Bank v. Nonsnbaym, 191 Mo. App. 559, which 
is aleo cited by the plaintiff, the court held thet one signing as 
an enderser on the back of an instrument waz pramarily ifable, but 
the cuthorities cited do not sustain this holding and the epinion 
is severely criticized in Brannan on Negotiable Instrumente, 4th 
Bad., page 727, where the holding i2 stated to be “sa surprising 
proposition.* 

While prior te the enactment of the Fegotieble Inetrument 
Law, it was held in this state that a guarantor wes primarily 
liable, it is apparent that these cases are not mthorities upon 
the construction of the Negotiable Inetrument Act, shich expressly 
defines who are, and whe are not, primarily liable. “ec. 199 of 
thet Act, supra, provides, “the persor ‘primarily’ liable on an 
inetrument is the person whe by the terms of the instrument is 
abeslutely required te pay the some; 211 other parties are 
‘secondarily’ liable.” 

A similar section has been construed in Horthern State 

Bonk vy. Bellamy, 19 ™. D. 509. In that case, the defendant exe 
 ‘Presely guaranteed the payment of « promissory note, waiving 
presentment, demand, protest and notice of protest, and the court 
held that he woo not a foint contrector with the principal debter; 
that the debt was not his own but thet he wos obligated te anewer 
fim case of the default of his principal; that thie being so, the 
defendant was secondarily and not primarily liable within the 
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meaning of the Hegotiable Instrument Aot, and thet an extension 
of time to the principal debtor without hie consent released him 
from liebility. This section of the decision is queted with 
approval in Daniel on Negotiable Inetruments, 6th Ba., Vel. 2, 
p. 1976, 

Ve hold that the defendant here wae not primarily wt 
secondarily Liable on the netes; that section 119 is applicable 
and thet under the fifth paresgraph of omid seetion 119, the 
plaintiff having mode ax binding agreement with the principal 
debtor to extend the time of payment or postpone the helder'« 
Fight te onfores the instruments, the defendent wan discharged, 
and thet plaintiff eanmet in any event recover. 

In view of this conclusion the mdgment is reversed. 

REVERSED. 


gohnston and Mesurely, JJ., concur, 
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_ WRANK OLSON and BLLA OLSON, ~~) * 
Appellees, 
| APPEAL ¥ROM MUNICIPAL COURT 
vs. 


STATE BARK OF CHICAGO, 
a Corporation, 
Appellant. 


9421.4. 622 


MR. PRESIDING JUSTICH MATCHETT 
DSLIVERED THE OPINION OF THE GouR?, 
















The defendant appeals from a judgment in the sum of 
$4,000 entered in the Municipal court of Chicago, in favor of 
the plaintiffs, Frank Oleon an@ Elis Gleen, upon the finding of 
the eourt. | 
The statement of claim alleged that on April 28, 1924, 
: for a named consideration, the defendant bank delivered to the 
plaintiffs a writing, sometimes called a cashier's cheek, which was 
as follows: 
“Atate Bank of Chicage { 2-18) 
Chicago, Apr. 25, 1924, Ko, B-344825, 
Pay to the order of Zilia Oleon and Frank Olsen 
$4000, 00 
Four Thousand DOALMPE os dcwadeveveeanseeenes epee 
In current funda. 
To the State Bank of Chicago, 
2-18 ##Chicage, Ill. 
J. 0. Newton, 
For eashier,” 
Plaintiffs further alleged that they delivered this 
| writing unendorsed to one Rubey, as bailee, who was to return the 
same upon demand; that they authorised no one to sign plaintiffe' 
_ Hames or to endorse the document, but thet their names, with that 
of Josemh Rubey, were endorsed thereon and that the defendant pala 
Bis ape 
© persone other than plaintiffs, or their order, the amount of 


cheeky; that plaintiffs notified the defendant that the endorse- 
nts were not plaintiffs’ and demanded $4000, and notwithstanding 


enfant's said promise it refused to pay. 
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Defendant filed an affidavit of merits, in whieh it 


om 


denied the delivery of the check by plaintiff's to Rubey as bailee, 
_ and denied that Rubey had no authority to sign plaintiffs’ names; 
denied that it paid $4000 to any person not entitled te receive 


the same, and averred that the plaintiffs, on or abeut April 25, 


—— 


1924, delivered the document together with $500 in cash to Rubey, 
who was then acting as agent for plaintiffs, and authorized Rubey 


to endorse and use the document together with $800 in eaeh and 
























other property then in the hande of Rubey; that plaintiffs hada 
knowl edge that Rubey used the document and ratified such use and 
recognized the same as the debt Kubey ewed them, accepting a note 
and other consideration in payment ofsuch docwnent and ether ob- 
ligations owing them by Rubey; that, further, on, to-wit, May 2, 
1924, the plaintiffs each had full knowledge that Rubey had en- 
dorsed and used the document and defendant had no knowledge that 
the same had not been endorsed by plaintiffs, and plaintiffs never 
notified defendant of any claim that endorsements on said document 
were not their endorsements or not authorized by them, until August 
23, 1924; that by reason of @aid delay snd negligence of the plain- 
tiffs in notifying the defendant, the defendant had been released 
and discharged from any an? all liability to the plaintiffs, 
The parties offered evidence and the court, at the 

Gomelusion of all the evidence, made eertain findings ef fact and 
Marked certain propositions of law submitted as held or refused. 
The court found as facts that defendant was drawer and 
_ @Fawee and plaintiffs were payees of the cheek in question; that 
8 Plaintiffs notified defendant on Jume 28, 1924, that their signa- 
| 4 tures had been forged to said check; that the names “Zlla Olson" 
and “frank Olson" on the back of the check in question were not 
ed thereon by plaintiffs; that plaintiffs 4id net authorize 

'y person tc endorse the check for ——— — — er Frank Olson, 
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and that plaintiffs 414 not authorize any person to sign their 

names to the check; that plaintiffs did not ratify the act of the 

person who wrote the words, “Frank Olson” and "Elia Oleen* en the 
back of said check; that defendant did not pay te the order of Bla 
Olson and Frank Oj]son the eum of $4,000, or any other sum of money, 
im accordance with the provisions of the cheek; that the signatures 
of plaintiffs were on file with defendant at the time the defendant 
made and delivered the check in question and thereafter at least 


until the institution of this suit. 
















The court specifically found that Joseph L. Rubey did 
net have either express or appsrent authority to endorse the names 
of plaintiffe upon the cheek. 

The court refused to hold, as requested, that plaine 
tiffs had no knowledge that their signatures had been forged until 
June 28, 1924, and refused te held as a fact that Joseph L. Rubeg 

. maintained a real estate office in the city of Chicago and was ae- 
 @ensible tq all persens from April 36, 1994, until August 18, 1924, 
_ and refused to find as a faet that plaintiffs were not guilty of 
Mégiicenee. 

The court held as propositions of law that it wae the 
1 duty of defendant to deternine whether or not the words, "Frank 
Oleon and Ella Olson" on the back of the check — — signnae 
_ ‘tures of Frank and Ella Olson before it paid the check; that plain- 
: ‘tite had mo legal duty to the defendant to notify it that their 
q > memes had been forged to the check; that defendant was drawer and 
| Arawee and plaintiff was payee of the check in question; that plain- 
tiffs were not guilty of fraud. 
4 The court further held as a proposition of law that 
a bank issues a cashier's check it is its ¢@uty to pay the 
) in aceorfance with its tenor and effect, and in the absence of 
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fraud the failure of plaintiffs, payees of the check, to notify 
said bank of the forging of their names to said check, was not 
available to said bank as a defense when payees aued said bank fer 
the amount of the check; that plaintiffe and defendant did not 
sustain the relation of banker and depositor so far as the trana- 
action in question was concerned; that the nogligence of plaintiffs 
Was not available to defendant as a defense, and further, that all 
new matter alleged in defendant's affidavit of merits wae deemed 
denied by plaintiffs as a matter of pleading. 

In. the original brief submitted defendant has not 
argued that any one of the findings of fact is contrary te the 
manifest weight of the evidence, although some of the points made 
seem to be based upon that theory. These findings of faet by the 
trial court are binding upon this court, unless the party complain- 

ing is able to show from the record that the same sre against the 
prenonierance of the evidence, 

The fuctea tend to shew the issuance of the cheek by 
the bank to the plaintiffs on April 25, 1924; that Elisa Olson put 
the instrument in her box in the vault of the defendant bank, where 
it remained until the 29th, when she took it to the office of one 
Rubey, a real estate agent; that on that day plaintiifs expeeted 
to close a deal; that Ella Oleon gave it te Mr. Olson, who, as 
the deal was not concluded that day, handed the instrument to 
Rubey to be kept in his safety box; that Rubey, without authority, 
thereafter endorsed the namer of the plaintiffs upon the cheek, 
adding thereto his own name; that about the lst or Sth of July 
Plaintiffe asked Rubey for the check, which he failed to give 
to them; that on June 28, 1974, plaintiff Frank Olson called at the 

: place ef busineer of the defendant bank, where he saw the check with 
2 the entorsements thereon; that in response to = question from plain« 
titts! attorney, Lindstrand, plaintiff Prank Oleon stated at that 
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time that the endorsements upon the check were neither in his hand« 
writing nor in the handwriting of his wife; that Lindstrand at that 
time asked to have a photograph taken of the cheek and that a young 
man who had the check telephoned about the matter, whereupon another 
gentleman connected with the bank said that there was no need of 
taking a photogrash of the sheek, that the bank would hold the 
cheek and produce it in court ii it was wanted, om’ that the at- 
torney for plaintiffs then said, “Ali right," 

It appears that on the day om which the check wae de- 
livere’ to Rubey plaintiffs empected to close a deal for the pur- 
chase of a pleee of preperty known af 5518 Glenwood avenue; that 
@long with the check Rubey, on or about that day, was given by 
plaintiffs $500 in cash ond a mortgage for $6,000; that this mert- 
gage was put in Rubey's hands for the purpose of selling it; that 
on the following day Rubey told plaintiff ¥rank Olson that the deal 
had "gone to the doge;* that Frank Olaen at that time did not dee 
mond the return of the cheek; that he saw Rubey the next day or 
two or three days later, and that Rubey said to him that he was 
going to get him another building; that he had a lot of buildings 
te sell; that a few days thereafter the Glsons took ub with Rubey a 
‘Proposition to purehase certain property known as the Catalpa street 
property; that this was some time in the first week of May; that 


_@bout that time Frank Olson was shown the Catalpa street property 
ae 


by Rubey, and that after seating the property he returned to Rubey's 


office and told him that this property was all right and that he, 


Olson, was satisfied te go through with the deal; that it was 
afterwards proposed that the deal for this property should be closed 
on June Sth, but that Mrs. Rubey came over to the home of the plain- 


and told them that their deal eould not come off on that day, 
nd that it might be closed in » couple of weeks; that about a week 
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or twe afterward the pluintiffs vent to kr. Rubey's office for the 
purpose of closing that deal; that in the meantime the plaintiffe 
aid net have any conversation with Kubey about the cheek or the 
mortgage or the money; that on June Pth Ure. Rubey came te the 
home eof the Gleone ané said that she was ur, Rubey's wite and 
handed Vrank Oleon s promirsery nete for the eum of $12,000, 

dated June 9, 1924, due on the let of July efter date, with in- 
terest at six per cant por annum ofter maturity until paid, with 
pover of attorney toe confess judgment; that plaintiffs firet 
learned that the $4000 cheek had been cashed on June Sth, chen they 
went to the bank; that altar the vieit to the bank, plaintiff Prenk 
Gilson had a conversation vith Auboy, ani om July let wet bie at hie 
office, when both the plaintiffa, irs. Hubey, ond a Mr. and Bre. 


Hearstead were present; that the seliers and the buyers and every} 


body were there at that time; that Rubey told how honest he was 


and that Hre. Glson asked him for the cheek, anked him what he had 
done with the cheek, smd that Auber solid, "Well, I just put it in;" 
that Rubey raid that it would be aii right, he would pay him every 
cent if they woul’ only give him time; that the note for $12,000 
Was then at Mr. Lindetrant's office; that Glaon fdenanded back the 
earnent money that had been palit on the dent, snd that « short time 
thereafter Rubey gave a cheek to Hrs. Gisen for $1,000, which was 
BO applied; that on August %5, 1944, the plaintiffs vieited the de- 
fendant bank and made an affidavit that their names had been forged 
to the check, an¢ about that time Rubey fled from the city; that the 
Plaintiff Frank Oleom told Mrs. Rubey shortly after she delivered 
the $32,000 nots to him that Ae didn't want it, thet it was no 
@004 to him; that Mre. Aubey left the papemon the table whore they 
Pemained until the next morning, when plaintiff Prank Clsen tock 
them to his lawyer's office ond gave them to him. 
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The evidence shevs that Mr, Rubey disappeared from 
Chieage August SO, 1994; that during all thie time plointifis were 
represented by attorney Lindstrand, whe testis! a positively a te 
the notice to the bank of the forgery on Jume 28, 1924, ond further 
testified that at the time the nete waa delivered te the Olnsons by 
ye, Aubey be talked with Rubey about the matter and stated te him 
that they would not secept the note but that they would hold 4t ae 
evidence. 

Ga think the findings of facet as made by the court are 
consistent with the preponderance of the evidence, and it reusing 
only to detoraine whether the propoeitiona of law as held by the 
court were correct and applicatie to the facts us found. Thera can 
be no doubt, under the facte, om a matter of low, that Aubey was 
whelly witheut eutherity te ontoree the cheek; and the evidence 
deoe net sustain the contention of 4efendant that the Oleens aver 
Fatified the ondorsements which were made by Rubey. 

The sontreliing question of law in the ease, as we 
view it, is whether the negligence of the Olsens was euch as would 
bar theiy recovery, In this oonneetion the defendant attempts te 
make w point with regar’ to the nature of the invtrument whieh was 
deliverat, saying that a onshier's« check is in ne sense » abeek, 
Dut a certificate of depesit or a promissory note, ond a number of 
Gases are cited to that effeet, including Glory v. Guivaco Title & 
Trust Ge., 196 Ill, 440; Drinkel) v. State Bank, 12 8. D. 10; and 

| Bramer v. Mid City Youk, 225 Tl. App. 875. 

The canes cited, however, are easily (distinguishable 
from thie case, omé the question of whether the inetrument delive 
ered should be regarded on 1 sromiscory note er a bill of exchange, 
sy se far as the queetions in this ease are concerned, wholly im 

-matertal. Under the fucts an found by the court, the question ef 
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8 
law in the case is whether the Olsens are preeluded from recovering 
by reason of their negligence. 
) There is a long line of cases, many of which are cited 
by the defendant, (and it is the undoubted law of this state) holding 
that depositor who is desling with a bank according to the usual 
custom, receiving each month cancelied checks whieh it is his duty 
to examine, owes to the bank againet which his cheeke ore drawn the 
futy of reporting, within « rensenable time, any forged endersenentes 
Which may have been made on the cheoke. 
There ia nothing, hewever, in this case from whieh it 
@ould be inferred that in the course of business the Olsone would 
ever have any éuty to repert to the bank om this cheek, As a matter 
of fact, it was not returned to them and the relation of the Olsons 
to the bank, insofar os this traneaction is concerned, clearly was 
not thet of depesiters. The cases cited by defendant, namely, 


Zindlay v. Corn Bxch- Hat') Bank, 166 111. App. 57; Gsborm v. Corn 
Bagh, Hot'i Bonk, 218 111. App. 28; Bartlett v. Piret Mat'l Bank, 247 
‘Tll. 496, therefore are not applicabie. 

The defendant further says thet it is only in the case 
ef stranger payers “ho have no relation or duty to the bank, that a 
Dank is held liable for payments made on a forged endorsement, not~ 
‘Withstonting negligenee of the payee in not discovering and reperting 
‘the forgery. The cases wich ore cited by the defendant to this 
point - Lindenthal v. HN, ¥, State Bank, 221 T11, app. 145; Handing 
‘Mimard_ 012 co. v. U.S. Express Co., 265 111., 156; Gustin Reker ute. 
Se. v. Hirat Het ') Bank, 306 I11., 179; Indevendent 04) Men's Asoc. 
“¥. FR, Dearborn Nat'l Bonk, 311 I11., 274 = do not sustain any such 


@ontention, but on the contrary hold that with the exception of de- 
poꝛi tore who owe a duty, parties to negotiable papers are not 

By from maintaining an action where the paper has been paid 
by the bank, upon which it is drawn, by the recognition of forged 
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endorsements, 

Orahe v. Mercantile Savings Bank, 295 [11. 37%, seems 
te be particvlarly clear upon this point, an’ the law ae there ane 
nounced is wholly inconsistent with the preposition for which the 
4efeniant centends. That was a gage where a bank paid a cheek 
drawn against it to the order of Glga A, Grahe, a judjment debtor, 
and J, Marion Miller, atterney for the judquent debtor, It appeared 
from the evidence that J, Marion Miller, attomey, etc., endorsed 
for hineelr’ and ulse endorsed for the erediter, Glge A. Grahe, withe 
eut sutrerity, and upon such unautherized endorsement the bank paid 
the check, the proceeds of which were deposited to Milier's eredit, 

In a suit brought by Olga A. Crahe, one of the payees, 
it wae shown that Miller, os attorney, was without authority te on- 
forse the cheek, but it was argued that Olga A, Crahe was estopped 
om account of her negligence in connestion with the transaction. 
The Supreme Court, however, said, “There is nothing in the resord to 
ghow that appellant was under any legal ‘uty, om sccount of her ree 
lations with appelies, to exercise ordinary sare for appellee's 
safety in dealing with this cheek, and where there is no Legal duty 
to exerciae care there is no negligence in law,” citing Wizard O12 
Ge. v. United Stotes Bxpregs Co,, 265 111., 156. The court there 
further quoted with sppreval from Shepard & Borse junber Co. v. 
Bldrices, 171 Mass. $16, *here that court said: . 

ihe be bas oot aneare te her Boy — — 40 tan” 
drawer to exercise care as to how the check shall be kept or to 
whom he shall comait its custody, or te see to it that the check 
shall not be put in circulation by the forgery of his endorse- 
ment, so long an he acts honestly, witheut collusion. «** He is 
under no legal obligation either te the drawer of the check or to 


the publie to see to it that the check is not put in circulation 
with a forged endorsement.” 


Annette v. Chase Hat'l Bank, 168 N. ¥. 5. 6, is cited 
by the defendant and would seem to sustain its contention. However, 


_ in view of the express holdings of our own Supreme Court, we are 
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- ~presluded from following that dscision even if we were disposed to 
do 80. | 
) Ve think thet under the facts as found the propositions 
ef law os held by the court were correst, on4 the Judgment for the 

| pleintiffe is affirmed. 

! AFFIRMED, 


 #ebnston and Kedurely, 77., concur. 
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DELIVERRD THK OPINIGH OF THE COURT. 


Plaintiff sued the defendant in on aetion on the case 
and filed a decleration of six counts, in which ahe alleged that 
on Innuery 24, 1923, in Chieago, Sook County, Illinois, at the 
intersection of Wabash avenue and Thirteenth street, she sustained 
: personal injuries as the remult of being etruck by an automobile 
operate? by the defendant. 

The various counts alleged that defendant war negligent 
in driving, operating and controlling the automobile; in operating 
and propeliing it @t a dangerous anéd excessive rate of speed; in 
failing to give proper ani timely warning or signal; in driving at 
(@ speed forbidden by the statute; in operating at a speed greater 
‘than wae reasonable and proper by the statute; and in driving at a 
high and dangerous rate of speed vithout warning the defendant. 
The defendant riled a plea of the general ieeue, and 

cause was submitted te a jury, which returned a verdict for 
Plaintiff in the sum of $15,000, upon which (upon a remittitur of 
4 ,500) the court, over-ruling motions for a new trial and in 
» entered Judgment against defendant and in favor of the 
mtiff in the sum of $8,000, and from that judgment this appeal 
been perfected, | 

It ia earnestly contended by the defendant that the 
is contrary to the weight of the evidence and that the 
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evidence clearly shows that the plaintiff was guilty of contri- 
butory negligence. The evidence shows that the accident in 
which plaintiff sustained her injuries occurred on January 24, 
1923, at about six o'clock p. m., at the intersection of Wabash 
avenue and Thirteenth street, Chicago, Wabash avenue is a pub- 
lie street which rune north and south and 1s intersected by 
Thirteenth street, another public highway, which runs east ad 
weet. In the center of Wabash avenue are two street railway 
tracks, cars rumning south on the westerly track and north on 
the easterly track. 

At the place where the accident ecccurred Yabash avenue 
is about sixty feet wide from curb te curb and Thirteenth street 
is about thirty-five feet wide from curb to curb; at and in the 
neighborhood of this intersection Yabash avenue is a bull teup 
business street, 

At the time in question this strect was wet and 
Slippery. There was one street light at the intersection, and 
as there was some mist and it wae a dark night, the light may 
be described as ineufficient. 

At the time in question the plaintiff, an unmarried 
lady fifty-six years of age, who hed teen employed ae a maid in 
various homes and who was acoustomed to earn about eighteen dol- 
lare a week, besides boar’ and lodging, (but who had at this time 
been without employment for shout a week) was living at the New 
; Southern hotel, at Michigan avenue and Thirteenth street, which 
is located east of Wabash avenue. She knew the etreet crossing 
in question and had been accustomed to use Chicase streets for 
twenty years. Ghortly before the agcident she boarded « south 
bound Wabash avenue car which stopped at the northwest corner of 
Wabash avenue and Thirteenth street. 
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She testified that she walked to th 

| . @ west sidewalk of 
| Wabash avenue and crossed over Thirteenth street te the southwost 

| corner of Wabash avenue and Thirteenth street, where she was joined 
by a Urs, Vilson, a lady then a stranger to her, but who had alse 
been on the streetear, and they together waited for a few minutes 
for a lull in the Wabash avenue traffic. 


Plaintiff says that at the time of leaving the curb 


of the west Yabash avenue, #he looked south and saw the light of 




















defendant's automobile coming north on the oast side of Wabash 
about 300 or 350 feet south of her, and that she saw no other 
| traffic to the south; that she walked at her ueual gait, looking 
“meross the street, but did not again look to the seuth and did not 
See the automobile until she reached the car track when she sud- 
_denly noticed that it was about eleven feet away from her, directly 
“south of her, coming towards her very fast. She says she tried te 
q step quickly out of the way of it, but was struck. 
Another eye witnees, whe testified fer the plainti/r, 
‘Said that he was cn the cast side of Wabash avenue at the south- 
east corner of the intersection; that he saw the headlights of the 
automobile coming about 300 feet south of him and that he estimated 
the speed at thirty or thirty-five miles an hour; that he stepped 
J ff the curb, and as he 444 so saw plaintiff in the south bound 
| track and another lady with her; that defendant's automobile 
about half way in the north bound track ond that the plaintiff 
e away from the other lady, while the other lady stood still; 
t the automobile veered a little to the east and struck the 
tiff when she was almost in the east side tracks, and that it 
ed her te the northeast corner of the intersection befere it 
He stated that he was positive that defendant's auto was 
oar. 

Mrs, Wilson, whe accompmied the plaintiff, testified 
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that when she started to eroes the track with the plaintiff she 
saw no automobiles in sight; that all at once she saw the hood of 
& car about two feet from them and stopped immediately; that the 
automobile etruck plaintiff and stopped across Thirteenth street, 
but the witness 414 not remember what kind of an automobile it was, 
She said on cros#-examination that as they crossed plaintiff was 
on her right and that she, the witness, had a light hela on 
Plaintiff's arm; and that they walked in that manner for fear that 
otherwiee they might fall, 

On the contrary the defendant an’ another witness whe 
was riding with him at the time in question, said that the auto- 
mobile was not ao touring car, but a Paige coupe; that they were 
driving north on Wabash avenue, returning te the downtown district 
from Sixteenth street and Bichigan avenue, where they had kept an 
appointment; that as they appreached Thirteenth atreet defendant wae 
was driving about four or five feet east of the north bownd car 
track; that the dimmers of both headlights were lighted; that 
about twelve or fifteen feet to the north of defendant, in the 
north bound car track and going north, wae a VYord delivery truck 
with a high top on, and ahead of devendant was s touring car; 
that at Thirteenth street the traffic slowed up and defendant 
dropped to second speed, and as traffie picked up he went inte 
third eveed, and as he 414 #0 the plaintiff and her companion 
3 Sodged across just in back of the Ford truck and the plaintiff 
a Jumped Airectly into hie path when he was about four or five 
feet from her; that the other lady let go of plaintisf and 
4 Stopped; that he tried to avoid plaintisr by steering east, but 
she kept moving in the same direction; that defendant put on the 
| foot-brake and Kr, Shaw grabbed the emergency, but the car struck 
| Plaintist and continued on for about eight or ten feet; that when 


car stopped plaintiff wae lying underneath the center of the 
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gar with her head north and feet south; that at the time of the aeciden' 
and immedintely before the specd was a little more than eight or ten 
miles an hour; that the defendant took the plaintiff to the St, 

Luke's Hospital where, other evidence shows, she remained for six 
months folloving the accident and thereafter spent five weeks in a 
convalescent home in Uvanaton. Ginece that time she has lived with 

her sister in New York. 

The testimony of the wliness called by plaintiff with 
Peference to the speed of the car was of little, if any, value and 
undoubtedly was much exaggerated, and we regard as a very close 
question on the facts as to whether the plaintiff was not hereel!, 
as a matter of law, guilty of contributory negligence, However, 
after a careful examination of all the evidenee, we are disposed 
to hold that the questions of the negligence of the defendant and 
the contributory negligence of the plaintiff were for the jury. 

° In thie condition of the record, however, it was wie 
foubtedly important that the trial should be conducted in euch e 
Manner that the prejudices of the jury might not be aroused and 
that the jury shoul’ be aceurately inestructe? as to the law, 

The defendant complains that the trial was not se 

Gonéucted and, partioularizing, complains that the attitude of the 
court was not impartial. Some of these complaints are, we think, 
entirely without foundation, as, for example, that in the beginning 
of the case in the exawination of prospective jurors, the court 
told defendant's counsel “to quit these conundrums.” 

Defendant contends that the eourt erred in allowing 
the witness Goldberg to testify to what in his opinion was the 
“speed in miles per hour of defendant's automobile at and just 
prior to the time of the accident. This witness testified that 
he owned an automobile, had lived in Chicago nineteen years and 
had seen automobiles going up and down streets all that time; that 
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he rode in his automobile the night before he testified, and that 
in the six months prior thereto he had been riding practically 
every night; that he had taken rides out in the country ond was 
able to judge of the speed of an sutomobile, 

This evidence simply expreseed the opinton of the wit- 
ness as to speed, and evidence of this kind is usually the best 


that can be obtained unter the circumatances, The court did not 


err, we think, in pormitting him to testify thereto. Eckels v. 
Myttsehall, 230 Tll, 462; Ghicage Ohty Ry. So. v. Hynishaw, 116 Tl, 


App. 367; Koch v. Pearson, 719 Ill. App. 468, 


Roither do we think the aeurt erred, as defendant cone 
tends, in permitting med4ical testimony by the physician whe attended 
the plaintiff that in his opinion the injuries which she had ree 


ceived were permanent, 1, ¥. & J. KR, R, Co, v. Baddeley, 54 T11. 
19; Chicago Traction Go. v. Roberts, 229 f11., 481, 

Hor did the court err, as defendant contends, in pere 
mitting the plaintiff to physically demonstrate, at the request of 
her counsel, in the presence of the jury, the extent to which the 
freetiom of the movement of her arm and hand had been impaired. 
Tendali v. C. & NH. W. Ry, Go,, 200 Ill. App. 556. 
| With more reason, we think, the defendant complains 
of the conduct of plaintiff's counsel upon the eross-oxamination of 
the defendant. Mrs. Wilson, it will be rerembored, was the com- 
panion of the plaintiff at the time she attempted to cross the 
intersection where she received her injuries, and wae available 
but was not called as a witness except after the close of defend- 
ant’s case and in rebuttal. She was asked by defendant's counsel 

_ 98 crons-examination whether, at the time of the accident, she did 
“Rot say in substance, “Don't be worried; this was an unavoidable 
_ mecident. I didn't want her to cross, had hold of her as you saw; 
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lucky I let her go or I would have been struck.“ The witness de- 
nied having so stated, and the defendant at the conclusion of her 
testimony was again calle’ as a witness and testified that vrs, 
Wilson had #0 stated, 

On cross-examination of the defendant, at the request 
of counsel for plaintiff, he again repeated’ in detail this conver- 
sation and eaid that he 4id net remember any more of it, Whereupon 
gounsel for the plaintiff (as he eaid, in order te refresh the memoe 
ry of the witness) asked him if he 4id4 not remember telling Mrs, 
Wilson “that you were well able to pay in case you had te,” An 
Objection wae interposed, and the defendant stated, *I eaid nothing 
of the kind." The attorney for plaintiff replied, “Al! right." The 
attorney for defendant again objecting, etated, “It is absolutely 
improper." Whereupon the court remarked, "Your client has over- 


Fuled you end answered the question.” wierewon, a motion of de- 


fendant's attorney to strike was over-ruled and exception taken. 
Again, the attorney for the plaintiff asked the witness whether 
he had told Mrs. Wilson “what you would do about the defense of a 
case and---" Anawer: "There was no question,” Again, the de- 
‘fendant's attorney objected, instructing his client not to answer. 
The court remarked, “You asked part of the question, and he ean go 
inte it." Attorney for the defendant then objeated te the form of 
the question but was over-ruled by the court and exception taken. 
In response to other questions defendant stated re- 
Deatedly that he had said nothing further to Mrs, Wilson, and 
(again asserting hie desire to refresh the recollection of the wit- 
ness) the attorney for plaintiff asked whether defendant had said 
anything “about who would defend you in ense---" Whereupen at- 
: torney for defendant objected’, and the attorney continued, "«--in 
_ Gane & suit was brought?" Defendant's attorney again objecting 






the question was asked for an improper motive, the attorney 
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for plaintiff said that it was not an improper motive at all; that 
part of the conversation had been brought out, and said, “Let's 
hear the rest of it.” Attorney for the defendant obfseated to the 
remarks of counsel, the pending question was read, and the witness 
answered that the question was never raised at any time. ‘The ex- 
amination of this witness thereupon was as follows: 

"4. You didn't say anything? A. Hot a word, 


& Did you tell her that you were on your way to your office? 
A. He, It don't think I did, 


Qe Did you tell her your name? A. Oh, yes, 

G bid you teli her that you were president "of the Kelly Brass 
Works? A. I don't beliewe I did. 

Q@ Did you tell her where you lived? A Yes. 

a And that you were on your way home? A. Yes, 1 believe 

* 

Q Did you say anything to lira, Wilson as to whe would pay-<- 
ir. Noxon: If the court please--- 

Mr. pokey (continuing) -- any damages that might be recovered 
againet you 


ur. od ai I object as very improper an¢ prejudicial and not 
Glarifying the conversation at all. 

The Court: I will suatain the objeetion. 

Er, Noxon: Wow, if the Court please, I move for leave to withe 
draw a juror because of the questions asked by counsel. 

The Court: Over-ruled, 

Yr. Roxen: Exeeption. 

The Court: If we 414 that, we would never try a case. 

— Mr, Campbell: ‘That in all. 

ik The Court: Both sides ask improper questions. 


a — —— 


It is the contention of the defendant that by this 


Series of questions ani through the rulings of the court thereon, 


——— — 


eounseln for plaintiff, with improper sotives, asked questions 
i tending to give the impression that the defendant was a wealthy man, 











the president of the Kelly Brass Works, and that he was carrying 
“‘Adability insurance so that the judgment which might be rendered 
against him would have to be paid by an insurance company. 

Upon a careful consideration of the record we are 
‘Anelined to the belief that this contention is justified. If the 
of a juror was not justified, it was at least the 4uty 
the court to rebuke counsel. Inatead, the court apologized for 
is conduct by stating that both sides asked improper questions, 

| Ve do not wish to be understood ae holding that a 
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conversation, otherwise haterial and competent, would be excluded 
because it might be that it would 4iselose the fact that the de- 
fendant was a wealthy man or that he was earrying insurance which 
would protect him from the liability which the jury is asked to 
enforce; but where, as here, on attorney with the evident purpose 


te prejudice the jury injects issues of that kind inte a trial, 


_ @ judgment obtained by tactics of this sort ought not to be ap- 


proved. Mithen v. Jeffery, 789 Ill. 372; Eldorado Coal Co. v. 
Swan, 227 111., 586; MeCarthy v. Spring Valley Coal Co., 232 Ill. 
473, 


Complaint is also made by the defendant as te instrue- 
tions given and refused, At the request of the plaintiff the jury 
wae instructed as follows: 

"The jury are inestructed that while the law permits a de- 
fendant in a case to testify in hie own behalf, nevertheless the 
jury have a right in weighing his evidence and determining how 
much eredence is to be given it, to take inte consideration the 
fast that he is the defendant and that he ie interested in the 
result of the svit.” 

Both plaintiff and defendant testified upon the trial; 
both were individuale; both were interested in the result of the 
suit. Thies instruction singled out the defendant and intimated to 
the jury that he might not be a credible witness, A refusal to 
give an instruction of thie kind in a suit between individuals wae 
held proper in Purgett v. Weinrank, 219 Til. App. 28, and a similoer 
instruction limited to the plaintiff was condemned in Sangster v. 
Hatch, 134 111. App. 340, 

An instruction of this kind has been held proper in a 
@ase where a corporation is a party to the suit. ¢. & S. 1. RoR. 
Se. v. Burridge, 211 I11., 9. 

We doe mot hold that the giving of this instruction 


J where the parties are individvals would in every case require a 
3 Teversal, but in a case as close as this one, where there was, as 


“here, an evident attempt to stir the prejudice of the jury, we 
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must hold that it is reversible. 

By anether instruction given at the request of the 
“plaintiff the court told the jury, with respect to damages - 

“and any reasonable sum which the plaintiff hes necessarily peid 
or has become obligated to pay for surgical and medical services 
and for hoenital accommodations and nursing in endeavoring te be 
cured of such injuries so far, if at all, as has been shown by 
the evidence,” might be alloved. 


There was no evicence i the record as to the reason- 


q Hot have been included in the instruetion. 
1 The court aleo refused to give an instruction ag re- 
‘quested by defendant, to the effect that - 
x “If you reach the question of damages you cannot allew the piain- 
; tiff anything whatever for the expenses of thie trial, for at- 
torneys' fees, nor for hospital expenses, nor can you allow any 
gum whatever as smart money or by way of punishment of the de- 
fendant.* 

We think the defendant was entitled to have this in- 
struction given. 
; Again, the court refueed to give the following instruce 
| ton requested by defendant: 
. "You must disregard all statements snd opinions of witnesses 
whieh the court held ineompetent and ordered stricken out; such 
staterents and opinions are not evidence in the case, and should 
net be considered by you. You should also disregard a1] state} 
ments of counsel, if any, as to the facte in the ease, which are 
not based upon the evidence in the case, * 

Ye are unable te understand on what theory the instruc- 


thon wae refused, Similar instructions have been approved by the 
“Supreme Court in Korth Chicage Streot Ay K. Ge. v. Wellner, 206 Til. 
— @; and by this court in Sgeseeh v. Chicago City Ay. Go., 157 Ili. 
156. In the last named case, wr. Justice Holdom writing the 
inion, said: 

"To hold otherwise would be a dangerous doctrine, for it would 


se a jury to consider matters the record which could 
R be presented on further hearing to a court of review." 


By fii. 


Again, the trial court refused the request of the de- 
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 fendant to instruet the jury as follows: 
b "The court instructs you that in considering this case you 
should not allow sympathy to influence you in any manner, and if 
fl er to your feelings have been made you should disregard 
This is a proper cautionary instruction which, under the 
.  eonditions disclosed by thie record, was particularly applicable. 
| j As we have already indicated, this is a case whieh, 
won the facts, in close, and the remittitur required and given 
: dicatee that the jury was to a certain extent influenced by 
k acsion and prejudice. Ye held that defendant has not had the 
fair and impartial trial to which he is entitled, and fer that 
the Judement is reversed ani the cause remanded, that it 
be submitted to another jury. 

REVERSED AND REMARTED, 


y, Je, concurs. 


meton, J., dissenting: I 4o net think that the errors which 
the majertty of the court hold are re- 
versible errors are sufficiently preju- 
dicial to require the reversal of the 
judgment and the remandment of the 
cause, 
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_ READING HARD¥ARE Co., ) 
 @ Corporation, 

; Appellee, 





APPEAL VWROM MUBICIPAL CcoURT 
OF CHICAGO, 


vs. 


_ JOHN JOFNSTON AND COKPANY, 
a Corsooration, 
J Appellant. 


; Q421.A. 623 


ER. PRESIDING JUGTICH MATCHETT 
DELIVERED THE OPINION OF THE COURT. 


| Thie ia an appeal by the defendant from a judgment in 
favor of the plaintiff entered upon the verdict of a jury Py 
tion for forcible detainer, motions for a new trial and in arrest 
; of judgment having been over-ruled, 

The premises involved are the first and second floors 


and basement, known as 311 W. lake street, Chicago, 









It appears from the evidence that defendant vas in 
saession of these premises under a written lease executed by the 
owners of the premises on May 1, 1922, whereby these premises 
| demised to the ‘efendant from that date until April 36, 1925, 
E & monthly rental of $250 per month, payable in advance, 

| After making the lease the lessora conveyed the premi- 
te the plaintirr, Reading Hardware Company, and on April 23, 

1 24, they duly eesigned the lease to the plaintiff. 

The defendant made some claim that it held an option 
these original owners for the purchase of the premises and, 
refu ing to pay rent, an action of foreible detainer was commenced 
it, which was settled and the action dismissed, ‘thereafter 
i paid rent according to the terms of the lease, 

| After the expiration of the lease on April 30, 1925, 
nt sent a check for $250 to the plaintiff as rent for the 
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‘ ; month of May, which plaintiff refused to receive and returned te 

: the defendant. 

4 An official of the defendant company testified to an 

7 eral conversation concerning an option for the purchage of the 

a premises on February 28, 1923, which, as the supposed option was fer 

_ the purchase of an interest in land, would be unavailing under the 

i statute of frauds. Moreover, evidence fulled to establish that 

q defendant had ever complied with the terms of the supposed option. 

In this condition of the record an instruction by the 

"court te find for the plaintiff would have been juativied. However, 

the court submitted the issue to the jury, which found in favor of 

me Plaintiff and judgment was then (rightly) enterea upon this 

verdict, 
| The appeal is without merit and the judgment is 


AFFIRMED, 
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PRANCIS L. THOMAS, 
Appellant, 
APPEAL PROM CIRCULT COURT 
ve. 
OF COOK COUNTY. 


242 1.2. 523 


BR. PRESIDING JUSTICR MATCHETT 


MUNGER LAUNDRY COMPANY, 
Avpellee, 


DELIVERED THE OPINION OF THE CouRT. 


The plaintiff, who is appellant, brought an action on 
the case for personal injuries, At the conclusion of all the evie 
dence the court instructed the jury to return a verdict for the 
defendant, and entered jud ment against the plaintiff on the verdict. 
Giving this instruction is the error assigned and argued. 

The declaration was in five counte, alieging the ine 
jury of the plaintiff through the negligence of the det'endant in 
the operation and contrel of an automobile, and some of the counts 
@lleged that the defendant acted wantonly and wilfully. The de- 
fendant filed a plea of the general issue and a special plea deny- 
ing ownership and operation of the automobile, 

The evidence tended to sustain the material allegations 
of the declaration. The court ordered the verdict apparently uvon 
the theory that plaintiff was at the time of the injury in the eam 
Ployment of another company which was liable to him under the pro- 


visions of the Yorkmen's Compensation Act; that the plaintiff was 


therefore barred from naintaining this action at common law, 
There are two reasons why the instruction was errone- 
ous. In the first place, the bar of the Compensation Act was not 
Pleaded and therevore was not a proper iseve in the case. O'Brien 


Ye Ghicago City Ry, Co., 305 111., 244, 
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In the second place, am examination of the evidence in 


me record bearing upon that point faile to sustain this defenae, 
if it had been pleaded, 

The judgment will therefore be reversed sand the cause 
ded, 

REVERSED ANT REMANDED, 


Johnston and MeSurely, 7J., concur, 






ee ne eS 


ti 
*, 
ier 











p 
J 











lee eh “nee a ———— se 
si — * re —* 4 








hee: we ak * — ae 
vio RB eg tek one: it seine weuewh bop ath 
se 





——— Bike iy * phe * ea 


5 See Pa an. Ruf Sane, eke ‘tata ak r 3 Z 


Neat ai a ee SOMA ese hale * 








124 - 29952 | ⸗ , 8 Y | Zh 


AGNES T, HOWE, 
Defendant in Error, 


~" 


BRROR TO OIACULT COURT OF 
v8. 


COOE COUNTY. 
HARRIST M, MILLER, Administratrix 


— of Kinnie May Koy, } 2 4 2 1A. 6 23. 


Plaintiff in Error. 


RR, JUSTICE JOHNSTON DRLIVSRED THE OPIRION OF THE CovRT, 


This is a writ of error prosecuted by Harriet XK. Milier, 
administratrix of the estate of Minnie Kay Roy, decessed, the defend- 
ant, from a judgment in the Circuit court of Cook county in faver of 
Agnes 7. Howe, the plaintiff, in the sum ef $1000, 

The plaintiff filed a claim in the Probate court of 
Gook County against the estate of Hinnie May Roy in the sum of 
$1000. The claim was disallowed by the Probate court. On an 
appeal by the plaintiff to the Cireult court, where the case wae 


tried de nove before the court and a jury, the Jury returmed a 











verdict in favor of the plaintiff in the sewn of $1000, 

The pliaintifr has made a sotion in thie court to dismia 
the writ eof error on the ground that the proceeding in purely statu- 
tory, and that write of error dio not lie in statutory proceedings. 

It may be that the proceeding in the Probate court was a 
otatutory ereceeding, tut the writ of error is not prosecuted from 


the judgment in the Prebate court. It ia vrosecuted from the jude- 


ment in the Cireuit court, where the case was trie’ de novo according 
: to commen law procedure. In the absence of 4 statute presoribing 

: the mode of trial in the Cireuit court, the procedure at common law 

_ Bhould be followed. ©. & M. Ry, Co, v. MeGenee, 47 L11. App. 343, 
351. It is the rule that "though proceedings ure not in their in- 
ception according to the course ef the common law, yet if they sub- 
sequently asewne that form, as where they we brought up to another 
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eourt for trial de nove according to the course of the commen law, 
they become subject to review by writ of error." & Uye, 514. This 
rule has been apvlied in cases involving the question wnethes in a 
procesding under the Yorkmen's Compensation Act an appeal would lie 
from a judgment in a court of record in whieh the proceeding was 
tried de nove according to common law procedure, Lavin v. Welle 
Bros, Co., 272 111., 609, 61%; Garleon v. Avery Co., 106 111, App. 
262, 270; Kannenberg v. Deere & Mansur Go., 203 111, App., 607, 609. 
The decisions in these cases announce principles which are controlling 
in the case at bar, 
The motion of the plaintiff to dismiss the writ of errer 
is denied, 
The defendant hae assigned 27 errors for reversal of the 
. Judgement. Counsel for the defendent has argued only 14 of the as- 
Sicaments of error, but states that “the defendant stands squarely 
F upon each of the twenty-seven assigementes of error,” Most of the 
4efendant's assignments of error relate to the evidence, Counsel 
for the defendant hae argued the question of the weight and eredi- 
’ bility of the avidence as if the evidence should be reviewed in 
this court to determine its weight and eredibility os an original 
Question. But under the well established rule we consider the evi- 
dence merely to decide the question whether the verdict of the jury 


ds manifestly against the weight of the evidence, 
‘ On Material issues of fast the evidence is conflicting. 
| The claim of the plaintiff is for financial aseietance alleged to 






years. They were intimate frienis, The plaintiff testified that 
if f two years prior to the death of Ere, Roy she saw Mrs, Roy “almost 


day." The plaintiff and the defendant, who was a sister of 
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Mrs. "oy, had known each other for thirty years. The defendant tes- 
tified that she “had implicit confidemece" in the plaintiff "until 
this trouble." In a letter written by the defendant to the plaintifr, 
in speaking of irs. Roy and the assistwce which the plaintiff had 
rendered Xra. Koy, the defendant said: 


"I want the Roys te be honest with you. My dream of three years 
ago is coming true. I warned her then - she resented any un- 
pleasant news - but now holding onto a straw - 1 hope the tide 
will turn and bring them goed luck - She is ten years younger 
than I and I hope by the time she is my age she will have as 
mueh as I or moré. But always be kind and unselfish and bread 
east upon the waters will return after many days - she has cast 
very little and time has past with very little good to her 
eredit + that is why she is suffering now - it is to make all 
think of others while we have plenty - God knows you have done 
your share ani what « heart you have stow in this case - Some- 
thing good is waiting for you - I wish you woul4 come and stay 
awhile with me.” 


The plaintiff testified that she was “a friand of the 
family and guarded the secrets" of both the defendant and Ere, 
Roy. The plaintiff testified that irs. Roy “wae very bitter" 
toward the defendant “for not having heiped her.” The evidence does 
hot shew that the defendant ever assisted rs. Roy financially ex- 


sept in one instance when she sent the plaintiff $200 to give te 
Mre. Roy in order that Mrs. Roy might pay the premium on the life 


——— — 


_dmsurance policy of her husband. In the letter containing the $200 
“the defendant enclosed a promissory note for $200 for Mra. Rey to 
gign in order to secure the loon. On May 13, 1919, Mra. Roy's 
husband 4ied and Mrs, Roy received $1%,000 in payment of her hus- 
band's life insurance, On February 14, 1920, Urs. Roy died. On 
January 18, 1921, the pinintiff filed in the Probate court her cletm 
against the estate of Ure. Roy. Before the claim was filed the 
Matter of the claim wae discussed betwedm the plaintiff and the de- 
fendant. According to the testimony of the defendant the first econ- 
Versation that she and the plaintiff had about the claim was in the 
Summer of 1920, 
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In support of the elaim the plaintiff offered in evie 
dence the following written memorandum, alleged to have been written 
and signed by Mre, Roy: “after July 26 address letters Grand Beach, 
Mich, I will have this cottage until lst Nove. Oct is beautiful 
so if you came back oan be with me All thru Oct. dont wory about 
the $1090.60 I owe you goot te have at this end, Minnie Bae Roy." 
The plaintiff also introduced in evidence a book of accounts eon- 
taining items allege’ to be original entries of amounts of money 
lent to Mrs, Roy by the plainti?r, 

Two witnesses, Mrs, Anna L, Green and Mrs, E. 8B, Jaycox, 
testified on behalf of the plaintiff that they were familier with the 
handwriting of Mre. Koy, and that the memorandwn was in her hand- 
Writing. The defendant testified that the mexorandum was net in the 
handwriting of Kre. Roy. The defendant teatified thet the plaintiff 
stated to her that Mre, Roy had paid her every dollar that Mre, Key 
owed her. 

Charles Yocum, a brother of ire, Roy, testified on be- 
half of the defendant that he was present at a conversation between 
the plaintiff an4d the d4efendant, in which the plaintiff sald that 

Mrs, Roy haf psid her what she owed her; that the plaintiff gaia, 
"I got every cent of my money, * 

J, B, Miller, the husband of the defendant, testified 

on behalf of the defendant that the plaintiff teld him that Mre. 
Roy had paid her everything that Mre, Rey owed her, and that the 
@state did not owe her, the plaintiff, anything. 
| Comsei for the defendant contends that the memorandum 


| is manifestly “spurious non-genuine;" that an inspection of the 







Photographic copy of the memorandum in the sbstract will show “a 
“varying change of pressure or emphasis at unusual places, lifting 
at unusual places, patehing and ‘overwrtting' of strokes to add 
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density," 211 of which cannot be aceounted for “upon any ponetble 
theory but spuriousnesas;" that furthermore, the identification of 
the handwriting of Mre. Roy by Mre. Green ond lire. Jayeox was un- 
certain and indefinite; that some of the words in the memorandum 
are misspelled and the evidence showa that Mrs. Rey was an edueated 
woman. p 

All of these content Lomset gowns Yor the defendant 
were questions of fact for the jury, and we are of the epinion that 
findings by the jury in these respects adverse to the defendant 
Would not be manifestiy against the weight of the evidence, 

Furthermore, we do not think that the identifications 
of Mra, Roy's handwriting by Mra. Green and Mrs. Jayeox are uncer+ 
tain and indefinite. As to some of the partioular worde in the 
Memorandym the witnesses were not positive, but said they lecked 
like Mre. Roy's hendwriting, Mre, Green testified that "urs, Roy 
has written hurriedly and her writing has looked in many instances 
like that." 

Counsel for the defendant aleo contends that the ae. 
count book “is spurious and non-cenuine;* that Seven a mest casual 
inspection of the exhibit will shew to the court that the elatmant 
testified faleely when she said that it is an original book of entry 
and that all the items set forth in it were kept in the regular 
course of her business, and that it sets forth correetly what it 
‘purports te set forth," We have examined the original book of ac- 
Gount, which appears in the record, and we connot sey, ae a matter 
(of law, that it is “spurious and non-genuine," The questions of its 
Benuineness and the eredibility of the plaintiff's testimony that the 
entries were original entries were questions of fact for the jury. 
There is sufficient evidence to warrant the jury in finting adversely 


© the contentions of counsel for the defendant. 





It 12 contended by counsel for the defendant that 
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"there was a full accord and satisfaction of all money that Mra, Roy 
owed" the plainti/r, 

The question of aceerd and satisfaction does not arise on 
the record, as there is no evidence that the elaim of the plaintiff 
was in dispute between Mrs. Roy and the plaintiff. The rule is a 
familiar one that in order that there may be an accord and satieafac- 


tion in regard to a claim, the claim must be in dispute. the Farmers 
& Mechanics Life Asaoolation v. Caine, 224 Ill. 599, 607; Day 
Lueliurtz Lumber Co. v. Serrell, 177 Ill, App., %, 36, 


' Counsel for the defendant further contends that the court 
erre4 in not allowing the witness Yocum and the defendant te testify 
as to conversations with Mre, Roy. Ye do not think that the defend- 
ant wae prejudiced by the court's ruling in these respecte. After 
Yoowm had testified that the plaintiff had told him that Mre, Rey did 
not owe her anything, Yocum was asked by counsel for the defendant if 
he had had a conversation with Hrs. Roy prior to her death in refer- 
ence to any amount that she might have owed to the plaintisf, The 
court sustained an objection to this question on the ground that the 
Plaintiff was disqualified by the statute te testify in regard to the 
conversation. Whether the court's ruling was error or not, the de- 
fendant was not harmed by the exclusion of the evidence. If the an- 
_Swer would have been that Mra. Roy had etated to the witness that she 
did not owe the plaintiff anything, the evidence merely would have 
deen corroborative of the statement whieh the witness eaid the plain- 
tins hed made to him to the effect that Mre. Roy did not owe the 
‘Plaintirr any money, The questions which were asked the defendant 






Were whether Mrs. Roy had paid the defendant $210 and had paid the 
Plaintiff $6.51, Both questions were answered by the defendant, 
hile objections were being made, and the anowers were not stricken 


Counsel for the defendant further contends that the 
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court committed reversible error in not grmiting the defendant's 
motion for a new trial on the ground of newly discovered evidence. 
The newly discovered evidence was that of an expert on handwriting, 
who in an affidavit offered in support ef the motion for a new trial, 
stated that the written mamorandum alleged to be in the handwriting 
of kre. Key was not her handwriting, The defendant also made an 
affidavit, shich was offered in support of the motion, in which she 
stated that the first time that she saw the memorandum was on the 
trial in the Cireult court. ‘he recor’ shows, however, that the 
memorandum was referred te in the claim of the plaintiff filed in 
the Probate court. If the defendant did not see the memorandum at 
that time and only saw it for the first time on the trial in the 
Circuit cowrt, the defendant did not exercise due diligence to 
procure the newly discovered evidence. Vurthermore, the affidavit 
of the defendant is defective in that it falls to state that what 
she expects to prove by the expert is true. Ritchey v. West, 23 Til. 
329, 352, 

Ye have examined the other contentions urged by coungel 
for the defendant for a reversal of the Judgmont, and we do not think 
that they present any errors which would justify us in reversing the 
Judgment, The principal questions in the case relate to the weight 
of the evidence, and as the evidence is eonflicting, we do not think 
that the verdict of the jury should be disturbed, In the case of 


‘The Mlinots Central R. A, Co. v. Gillis, 68 I21,, 317, the court 


: 


; 
i 





said (p. 319): 


"If any rule of this court can be so well established as te 
be neither questioned nor require the citation of authorities to 
Support it, it is that a verdict will not be set aside whenever 
there ie a contrariety of evidence, and the facts an4 eireum- 

_ ‘BStances, by fair and reasonable intendment, will authorize the 
verdict, notwithstanding it may appear te be against the strength 
and weight of the testimony.* 
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To the same effect are the following cases; Bradley v. 
Palmer, 193 Til., 15, 80; Carney v. Sheedy, 295 Ill., 78, 83. It is 
also the rule that a reviewing court should not set aside the ver 
4ict of a jury merely because there may be a doubt of the correct~ 
nesa of the verdiet, Illinois Central RN. Co. v. Gowles, 32 Tl1. 
116; De¥orrest v. Oder, 42 T11,, 500, 802. 


For the reasons stated the judgment is affirmed, 


AVYIRMED, 


Matehett, P. J., and eSurely, J., coneur. 
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WILLIAM HAKDEL, 
Defentant in Error, 
ERROR TO MUNICIPAL COURT 


OY GRICAGO, 


2427.4. 623 


BR, JUSTICE JOHNSTON DELIVERED THE OPINION OF THe COURT, 


vs, 


PHILLIP LOWENTHAL, 
Plaintiff in Errer. 


—— ee ——— 


This is an appeal by Phillip Lowenthal, the defendant, 
from an order over-ruling the motion of the defendant te vacate a 
Judgment by confeesion entered in favor of Wiliiam Handel, the 
plaintiff, 

The errors relied on by the defendant for the reversal 
of the judgment are as follows: “l. ‘he action of the ceurt in 
permitting the plaintiff to file a counter affidavit ae to the 
merits of the case was error, 2, The action of the court in 
considering the counter affidavit of the plaintiff whieh went te 
the merits of the case wae error, %3. The aotion of the court in 
hearing testimony in euppert of the counter affidavit of the plaine 
tiff which went to the merits of the oase was error, 4. The ace 
tion of the court in overeruling the motion of the defendant te 
Vacate the judgwent and for leave to plead was error," 

There is no bili of exceptions in the record; and the 
Questions presented by the assignments of error relied on by the 


defendant could be saved for review only by a bill of exceptions. 


Mann v. Brown, 263 111., 394, 398; Gaynor v. Hibernia Savings Yank, 
166 I11., 577, 579; Lowits v. Mekittrick, 215 Ill. App., 611, 612. 
The order of the trial court ia affirmed. 

AFFIRMED, 


Matchett, P. J., and MeSurely, J., concur. 
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KRATIONAL ELECTRIC CONTROLLER COMPARY, ) 
Plaintiff and Appellant, 
APPZAL FROK MUNICIPAL 


ves. CoweT OF CHICAGO, 


FREDERICK #. YARD, ROBERT HE. FIV#Y, 


mas rion neuter cr, B42 7.A. 624 
Defendants, 
NING ELBY, 
Appellee, 


MR. JUSTICH JOHESTON DELIVERED THE OPINION OF TEE COURT. 


This is an appeal in an action at law by the Kational 
Bleetric Controller Company, the plaintiff, from the three following 
orders only: (1) Am order dismissing the cause as to the defendant 
Ning Mley; (2) an order overeruling the motion of the plaintiff 60 
make Eley a party to a Judpment entered against the defendant, 
Robert B. Fivey; (3) an order overeruling the motion of plaintiff 
te enter a judgment for $7007.47 against Eley. 

The action was brought by the National Blectrie Con} 
troller Company jointly against Frederick E, Yard, Thomas Rhedue, 
Albert E. Coy, Robert &. Fivey, Robert EB, Fivey, Jr., and Ning Eley, 

88 partners under the Mniform Limited Partnership Act, to recover 
an indebtedness alleged to be due from the defendants to the Plain. 
tiff. Only two.of the defendants were served + Robert E. Vivey and 

Bing Eley. 








The case was heard before the court without a jury and 
“the court disutssed the ease as to Bley and entered Judgment in the 
of$7007.47 against Pivey, ‘The plaintiff has not appealed from 
this Judgment, and is not contending that the Judgment ia erroneous, 
on the contrary the plaintiff maintains that the judgment ie ree 
, and should not be reversed, 

The only errore assigned by the plaintiff relate to the 


from whieh the plaintirr has appraled, 
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Although it was error for the court te enter judgment 
against ofe of the defendants alone without the statement of claim 


being amended so as to omit the charge of joint liability, (Umlauf 
vy. Chacamas Tropical Products Company, 209 Ill, App. 291, 293), yet 
the plaintiff has not assigned thie action of the court as error and 

| could not assign it as error, since the plaintiff has not appealed 
from the judgment and is not asking for a reversal of the Judgment. 
The specific contention of the plaintiff, as stated by 


—— — 


 sounse) for the plaintiff,is “that the judgment of the trial court 
dismiseing thie case as to appellee (Bing Bley] be reversed and that 
& judgment be entered in this court in favor of the appellant (the 






‘National Zlectrie Controller Company) againgt Ning Ely, the appellee, 


for the sum of seven thousand and seven dollars and forty-seven cents 
an? costs." 


Byen if we should be of the opinion that the trial court 
erred in not entering judmment against Bley jointly with Pivey, we 
—eould net, in the present state of the reeord, enter judgment in this 
| againet Kley for two rensons; Virst, the order of the trial 

: dieulesing the case as to Bley is not a final appealsble order 
‘\2hompson v. Zollansbee, 55 111, 427, 428; The People v. Banks, 285 
Bs + 137, 140; Maley v. Lake Erie & W. KeR.Co,, 34 111. App. 55, 58; 
2 gple v. Jamison, 141 Ill, App, 406, 409); ond second, evince a 
mt at law ie a unit, (Walker v. Montgomery, 236 Ill, 244, 248; 
thieago Street ". K. Company v. The Morrison, Adame & Allen Co., 


Deak wa! Cai dace ee Wee te Ae 1 ERS entered againet 
. ey. 7 the judgment from which the plaintiff should have appealed is 














Judgment which was entered against Fivey, and which was the final 
- Bo relief can be given to the plaintiff on the present ap- 
» Since the plaintiff has specifically limited its appeal to or- 


which, in our opinion, are not final and appealable orders. On 


J ef error, however, should one be prosecuted by the plaintiff, 
ee 
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te review the final judgment, if we showld decide that a joint judge 
“ment should have been entered against Fivey and Bley, we could re 
verse the judoment of the trial court against Fivey and enter a 

7 % Judgment in this court against Fivey and Bley, 

For the reason that the present appesl hae not been 
eouted from a final appealable order or judgment, the appeal is 
dianissed, 
| APPEAL DISHISSED, 


ehett, P. J., and MeSurely, J., coneur. 
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ABHA MARIA Me¥LLIGOTT, 
Appelies, 
APPRAL FROM S'TPERIOR COURT 


va. 


WILLIAX P, BEGLEY and SARAH BEGLEY, 


alins SADIZ Aa Pe yd A 2 T.A. 6 2 4 


OF COOK COURTY. 


RH, JUSTICE JOHNSTOK DELIVERED THE OPINION OF THE COURT, 


This is a suit in equity brought by Anna aria Ke- 
Blligott, the complainant, againet William P, Begley and his wile 
Sarah, the defendants, to subject certain real estate, the legal 

] title to which war in Sarah H. Begley, to execution under a de- 
@ree entered against William P. Begley in favor of the complainant 
‘ in e prior suit in equity ovreught against the defendants by the 
Complainant, 

The evidence was heard before the chancellor and the 
“ghancellor entered a decree in favor of the complainant, From 

| the decree the defendants have prosecuted this appeal, 

| The bill of complaint alleges in substance that on May 
44, 1924, a decree was entered in the Cireult court of Cook County 
im favor of the complainant and sgainst the defendants, oxdering 
the defendant, William P. Begley, to pay to the complainant the 
un of $5652.07 and $54.25 costs, and directing that execution 
‘Assue therefor; that prior to the time the decree was rendered, 
the defendant, William P. Begley, was the owner in fee simple of 

, in real estate (the description of the real estate being set 
in the bill); that om August 11, 1924, the decree and costes 
wunoatisfied, a writ of fieri facias was issued and served on 








the defendant, William FP. Begley, but the decree and costes and the 
kecution remained unpaid and unsatisfied; that prior te the entry 
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of the decree, but after the indebtednese had accrued upen which 
the decree was rendered, and while the proceedings were pending in 
the Cirouit court, the defendant, Willian P. Begley, on March 20, 
1922, made a pretended conveyance in fee of the said real estate 
to the defendant, Sarah HF. Begley, his wile; that the conveyance 
Was a sham ond made with the intention of defrauding the complain- 

. ant out of her just demanisa; that no consideration wae paid by the 
@efentant, Sarah HE. Begley; that the premises are now held by the 
defendant, Sarah H. Begley, in trust for the defendant Pilliam P. 
Begley and for hie use and benefit, and for the purpose of prevents 
ing a levy and sale of the premises under the execution; that the 
defendant, Sarah H. Begley, is a person of ne pecuniary responsi« 
bility and is possessed of no property other than that so fraudue 
_Lently conveyed to her by the defendant Wiliieam A, Begley, her hue- 
| band; that the defendant, William P, Begley, has no personal prop- 
erty or real estate liable to levy and sale exeept the premises 
aforesaid; that he has refused to pay the decree or to turn over 
the property; that the decree still remains in full foree and ef- 
fect; and that there is now due to the complainant from the defend- 
ant, William P. Begley, the sum of $5686.32. The prayer of the bill 
Was that ae to the complainant the conveyance an‘ the deed be vacated 
and declared mull snd void; that an injunction be allowed restraining 
the defendants from transferring or inownbering the property; that 
® receiver be appointed; that the complainant be authorized to pro- 
- @eed upon her writ of fLleri feeias; that the sheriff be directed to 
levy upon, advertise and seli the said premises for the payment and 
| Satisfaction of the decree, interest and costs, 

‘ The defendants filed an anewer and an amendment te the 
pgmerer. in the criginal anewer the defendants in substance denied 
4 the conveyance of the said property wae a sham and not real, 






il bat aegs avura vca bat agoabesdobat adit ae, Aut, —“ 
a2 guibaoy otow sgatbossory, ont od dsiw, bine \Werebnot. saw sexoed of 
08 — — — ao ‘ented <% me htL2Y ,daubieted eft — Arerid va 
states Lax bias od te owl al woniybenbo Bohasten J 
. Semayornon ons tate PCW Abd vw tga A Metee < dias laid oa⸗ 
———— Prt qnibuatred ‘te wolinedal off deiw sham bas cmeta a as 
odt yd Ding onw aoltetehiegen om Sadt ;ahomamh taut and oe tap te 
end vf nied won exe soaimere oat saad w(gek .M Maret — tah eter 
2 MOLELAN trabeeteh od roe cewnd wh \yolae Vt Hemet , ioahaettel 
ene wetg. 1o. geOgzg, Os 10%, dee pdt enw bine’ une wit oto” neve! § * 
eng jog jaottuvexe sae Toba goeduenty ond te wfee Aid, eens th 
eegoqeet viele eo. lo npuseg- a ok fyediiog .R'aaxad’ | sianked 

cebiath 98 dads qaud Tedd YITOgiTG cm te Heoekteog at sta git 
“and of atetged +A weLSSW thabao teh aad yd “abt es houavdde “$08 











“Geta iasesteg oa eal ,yoigod . aeliliv ,sashasted onto “bids (te 
fpe⸗a⸗e va BAB. ayo sien bee yet — aa se ye 





whet ted entd sat neti ν. 2 Webley” ‘Gas seni ates 
9 ELAS, eto moryone eMT LRU de datz te mare! OHS” yh yee abst ti 
J fedanay ed. peed on) baw aeaeyevwon oof Sieale Lemos sift ot oa’ said on 
aclitatines hawetia ad aoltorm tat ma shad) hdOv Kini” Erin’ bette toed tm fu 
eam put on? gattedseeat to galtvwrenets mot bdabbReted oid 
“ote OF DORitelian o¢ tnantelanwm sad sads Phorntdage ad avd 
Of basooith oS Teves ast Sond pou sewe Ubyssd Ye Hiiw edd addy ‘bee 
hao topaymey edt wok senda iy —— 
sSteoo pie Tepubsnd owsboN AY Yo ww tfoaite 
— sedan. an shee amie ni  abaebas tet dates Pie sap at 
| helaed roustedie Gs efmabsoteb sult sone cotiyhe wity iit Vee 
(fet ton, baw sade. a mew ysueqorg hiss etd! — — ith Sia 

























. and was made with the intention of defrauding the complainant or 
- other creditors; denied that no consideration was paid by the de- 
. fendant Sarah §. Begley to the defendant William P. Begley, fer the 
conveyance; denied that the premises are now held by the defendant 
Sarah U. Begley in trust for the defendant William P. Begley, for 
his use and profit, and for the purpose of preventing a levy and 
pale under the execution; averred that the conveyanee was made in 
good faith for the maintenance and suppert of hie wire, and at a 
time when the defendant William . Begley conducted a paying whole- 
gale cigar business and had no obligations er creditors except an 
indebtedness of $1000 due on a promissory note to Walter Liter, his 
only ereditor, from whom he had borrowed money to enlarge his busi- 
“nese; that the proceeds of a loan to secure a trust deed to Charles 
8, Stanton were used to pay the promissory note for $1000 obtained 
from Walter Liter. 
In the amendment to the original answer the defendants 
on information and belief state that the decree in the Cireuit court 
ef Cook county was rendered on May 14, 1924, ani that the decree or- 
dered the defendant, William P. Begley, to pay to the compluinant 
the gum of $5632.07, together with $54.25 court costs; admit that 
prior to the time the decree was entered the defendant, Wilitem P. 
‘Begley, was the owner in fee simple of the said real estate; sdmit 
te the best of their knowledge and belief that om August 11, 1924, 
the complainant caused a fieri fascias to be iesued and delivered to 
the sheriff; that it was served upon the defendant, William P. Seg- 
_iley, and that demand was made upon the defendant; but that the decree 
“ane execution remain unpaid and unsatisfied for the reasons set forth 
tn the anewer; that further answering the defen(ants say that on Mare) 
20, 1922, the defendant, William P, Begley, conveyed the said real 
eoetat · to the defendant, Sarah HK, Begley, and that the conveyance was 


two years and two months prior te the ontry of the decree but 
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fter the indebtedness had accrued upon which the decree was rendered 
while the proceedings were pending; that the defendant, Sarah H. 
gley, in @ persun of pesuiary responsibility; that the defendant 

RO personal property or real estate liable to levy and sale; that 
J the best of their knowledge and belief there ia new due to the com- 
Lainant the sum of $5635.32, together with interest thereon from Februe 
20, 1923; deny that the conveyance was a sium or was fraudulent or 
the property is held by the defendant, Sarah KH. Regiey, in trust 
the defendant, William P. Begley, for the purpose of preventing a 
under the execution; aver that the conveyance was made in good 
in the year 1915 in accordance with the promise made by the @e- 
mt, Wiliiam P. Begley, to his mother, Laura Begley, that he would 
- sfer the property to tis wife, the defendant, Sarah ". Begley, whene 
er she should so request, in consideration of the services rendered 
y the defendant, Sarah KE, Begley, for a peried of six months to Laura 
‘ ey during the iliness of Laura legley; that in soupliance with the 
omise to his mother, Laura Legley, the defendant, William P. Begley, 
the conveyance of the property to his wife, the defendant, Sarah 
ey, in the year 1916, the conveyance being made in accordance 

th the wishes of his mother, Laura Begley, and for the future sup- 
EE inehndcecces ef hin vite, the cufeeten’, terth X, Beaten, thet 


» deed of conveyance was not recorded until March 20, 1922, because 
— 


iliness of the defendant, William P. Begley; that at the time the 
t, Williom P. Begley, made the conveyance he was solvent and met 
times all of hie obligations, 

Both the original answer ani the azsendment to the or- 
ne answer were sworn to. 
z The evidence on behalf of the complainant consisted of 
answer of the defendants; the deed from Laura Begley to 


n, Williom P. Begley, dated February 8, 1913; the dee@ from 


w Peg bnew hasah W Baghdad Darah 20,1 73%4. 
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the testimony of the complainant, who was a sinter of Laura Beg- 

























ley, and the testiaony of another sister of Laura Begley. Laura 


Begley died February 14, 1915. 
The complainant testified in substance that just 
prior to her death Laura Begley sait that she was going to convey 


the preperty in question to her son, Siliitam FP, Begley, so that he 
‘vould not have to go through the Prebate court;" thet she intended 
that he should have the property and that she would not give it te 
anybody else. The other sister of Laura Begley testified that in 

‘ October, 1917, when the defendant, William P. Begley, was supposed 
to be dying “and they were asking him to make a deed,” Sarah HB. 

| Begley said, “How they had asked him to take a deed, because” he 

! "had hie mother ** make a deed before she died;" that ehe, the wite 
ness, asked Sarah i. Begley why William P. Begley asked his mother 
_ to make the deed, and that she, Sarah KH. Begley, aoaid to "save him 
the expense of going through the Probate court, * 


On behalf of the defendants Mary Baskitfield testified 
that she was a friend of Laura Begley, and that Laura Begley had 


talked to her at different times in regard to the conveyance te 

— WALLiam P, Begley while she, Laura Begley, wae sick; thet Leura 

| Begley eaid she would like to leave her home to the 4efendant, 

4 Sarah A. Begley, and Sarah F. Begley'’s son, so that Sarah #, 
“Begley and her son would always have a home; that the last con- 
Versation she had with Laura Begley was just shortly before Lavra 
Begley's death. 

| On behalf of the defendants Mary Begley, an aunt of 
the defendant, William #. Begley, tostiti od that Laura Begley died 
’ cancer; that the defendant, Sarah KH. Begley, daughter-in-law of 
Begley, took care of Laura Begley night and day; that the 

ni ht before Laura Begley died she told her, the witness, that “the 
nly thing I wish now is Will (the defendant, Willian ?.Begley) 
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to turn ever the house to Sadie (the defontant Sareh H. Begley} 
that is, him and his wife oo that her and the boy will have a 

; home;” that Laura Begley s«i¢d, “That ie my inst wish and I hope 
and knew Wi1) will 4o it.” 

On behalf of the defendants, Florence Berger, a sister 
ef Sarah U. Begley, testified that Garah H. Begley “tock cmre ot" 
| Beaure Tegiey, “bath and everything;" that she, the witners, had 
@onversations “many times," “very, very eften,* with Laure Bugley 
im relation to the conveyance of the property; thet Laura Degley 
: often times would say, "Wilite [the defendant, Villain P, Legley) 
| I want you to turn the property over te Sadie because she has been 
E good to me, and given me such good care, better care then a 
daughter would a mother, and I only wieh I had more to give her; " 
: that ashe, the ritnese, was present when Laura Begley executed the 
feet to Villian P. Begley; that at the time Laurs Begley said, "I 
; will turn this thing over to Willie (#iriime ?,. Begley) and he 
Must 46 rrat he promised mea;* that Laura Boglay said that she 
Wanted William ?, Begley “to turn the property over to Sadie 
1 (Baran NM. Begley) eo that the little boy Norbert * son of Sarah 
_ Ey Begley) could always have a home,* 

On behalf of the defendants, James ¥. MeGrath testified 
that he was present when Laura Begley executed the deed to William 
P. Begley; that she esif, "I want to fix it ¢0 Norbert and Sadie 

Tiss have a home.” 
The defendant, Villian P. Begley, testified that his 


years; that his mother was suffering from a cancer and was conlined 

to the house for the last eix monthe of her Lif@; that she spent the 

greater part of the time in bed; that during all of that time his 

“ ife, the 4efeniant, Sarah RN. Begley, teck,oare of his mother; that 
it various times for several months nefoee” ie mother died ahe 
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talked about the care and kindness that fersh N, Begley had show 


to her; that frequently hie mother told him that she was coing to 


have a deed made out and was going to give it to him with the 


; 
understanding that fer the care and attention that sh» got from 


) 


his wife he was to give it te hie wife for a hems for her and 

the children; that there was a mortgage on the property of $1500, 
and that his wife paid the mortgage after the death of hin mother; 
that hie mother talked about the conveyance to him the night before 
she @4ied. In regard te the conveyance in controversy which he made 
to his wife, he testified that it was made om March 2, 1015, but 
was not recorded until Harch 20, 1922; that the deed was prepared 
by Judge Simeon Straus at his office in Greenebaum's Bank, where he 
and his wife had gone te transact some business; that the deed was 
Signed by him and his wife in Judye Straus!’ office, but that they 
did not acknowledge it, although the acknowledgment had been pre- 
pared by Judge Straue and the date in the acknowledgment was the 
Same as the date of the deed, namely, March 20, 1915; that the deed, 
whieh wae signed but unacknowledged and unrecorded, vae given to 
his wife, who "put it away;" that in the month of Mareh, 1022, he 
Wae sick, was making arrangerients to go te the hoseital for an 
operation, and that while he and his wife were looking through a 
Package of oapers for an insurance polley, which he was to put in 
his wife's name, hie wife “ran across the doed;" that the next 

day he and his wife want down town, acknowledged the dead before 

@ notary, and had it recorded; that before the decd was recorded 
the notary changed the date of the year "1915" to "1922," He 
further tostiries that he did net have a convereation on October 
19, 1924, with Julius benuveneti, who waa a surety on his appeal 


bond in the former suit, in which he told Benuveneti that he, 


} 
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Begley, owned the property in controversy. 
, 
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The defendant, Sarah H, Begley, testified that she 
nursed her mother-in-law, Laura Begley, from the beginning of her 
sickness wntil she died; that when Laura Begley made the conveyance 
to the defendant, William P, Begley, she said, “I am giving Wilite 
this property, and 1 want him to give it to Sadie, se she will have 
@ heme for herself and her ehild;* that Laura Begley used te say 
that to her every day. In regard to the deed from her husband, the 
defendant, William P. Begley, she testified substantially the same 
as the defendant, her husband, had testified. 

In rebuttal, on behalf of the complainant, Julius 
Benuveneti and Caesar J, Benuveneti testified in substance, that on 
October 16, 1924, William P, Begley ssid he owned, or he and his 
wife owned, the property in controversy, and that Jul tus Benuveneti 
should not worry about the bend as he, Begleyy would make every cent 
good. Further in rebuttal Harry &. Powers, brother-in-law of the 
complainant, teetified on behalf? of the complainant that in the 
latter part of the year 1914 the defendant, William P. Begley, spoke 
te him about the property in controversy, and teld him that his, 
Begley's, mother had left the property to him, Begley. 

The ultimate question to be determined is whether the 
conveyance which the defendant, William P. Begley, made to his wife, 
the defendant, was invalid ae to the complainant. 

The only greunde om which couneel for the defendant 
seek to sustain the validity of the conveyance are that the evidence 
shows that under the conveyance the defendant, Sarah H, Begley, took 
the property as the beneficiary of an oral exprese trust created by 
Laura Begley, or at the beneficiary of a resulting trust; and that 


om the focts the Statute of Frauds does not apply. 


Counsel for the defendants concede the rule to be that 


Ar there existe an oral express trust there cannot at the same time 
exist a constructive resulting trust." The reason of the rule is 
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that a resulting trust does not arise out of a contract, but that 
it is an implication of law. Rush v. Rush, 304 Ill, 568, 565; 
Monson v. Hutehin, 194 111., 431, 454. Counsel for the defendants 
further concede the rule to be that “the burden is largely upon the 


@efendants to prove the existence of a parol trust by clear evi- 


a ee ———— =e eee 


dence, and that the courts serutinize testimony of this character 
very earefully." It ia the rule that one claiming the benefit ef a 
resulting trust must establish the truet "by proof which is clear, 
strong, unequivecal and beyen4 doubt.” Rush v. Rush, supra, (p.564}; 
Gravfort v. Hurst, 29 T11,, 803, 808, ‘The same degree of proof is 
required to prave an express truet.26 Ruling Case Law, see. 44, p. 
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1204. While it te essential to the ereation of a truat that there 















should be an explicit declaration of trust, or circumstances which 
show beyond doubt that a trust was intended to be created, no formal 
technical or particular words are negessary. 30 Cyc, p. $7. 

Whether a trust has been created is largely a question 
of fact in each case. MeCartney v. Ridgway, 160 111., 129, 153; 

26 Ruling Case Law, sec. 44, p. 1203, 

In our opinion in the case at bar the evidence does not . 
shew either an oral express trust or a resulting trust. In consid- 
 @Fing the question whether there was an oral express trust, it may 
. ‘be asewmed for the seke of argument that all of the testimony on bee 
a half of the defendants in recer’ to the declarations of Laura Begley 
j is true; yet in our view the declarations are not suffleient in law 
. to establish clearly, wnequivocally and beyond doubt thet when Lavra 





“Begley conveyed the property to her son, Yiliiam P, Begley, she in- 
tended that he should take the preperty in trust to be conveyed by 
| hin to his wife, the defendant, Sarah H. Begley. We think that the 
x tion of Laura Begley is doubtful and that her declarations 

to nothing more than preecatory words, And where the inten- 
is doubtful, precatory words will not be construed inte a 
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declaration of trust. Giles v. Anslow, 124 111. 187, 105. In the 
@ase of Allen v. Withrow, 110 U. 5. 119, in discussing the question 


of the character of the evidence necessary to constitute an express 


| trust, the court said (p. 130): 


. "The evidence must consist of something more than leose con+ 
versations with third parties. The declarations of the grantor 
relied upon must be made at the time ef his conveyance or whilat 
he retains an interest in the property, and be so connected with 
the conveyance ae to justify the conclusion that it was made or 
is held in execution of the purposes declared. Declarations of a 
purpose to create a trust not carried out are of no value, nor are 
direct promises to that effect wnaccompanied with considerations 
turning them inte contracts,” 
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There are three facte whieh in our opinion ate of con- 


a a 


a ol 


trolling importance in determining whether Laura Begley actually 

















intended to convey the property to her son, William P, Begley, in 
trust, to be conveyed by him to his wife, Sarah H. Begley, and 
whether Willisp ?, Begley ond Sarah M. Begley honestly believed that 
‘the property was conveyed to him for that purpese, Firet, Laura 

ey 414 not convey the property directly te Sarah ". Begley. If 
‘Laura Begley had really desired that Sarah KH, Begley should have the 
‘property, why did she not ecnvey it directly to Sarah H. Begley? 
‘There was no reason to make a conveyance in trust to William P. Begley 
when her intention could have been accomplished by « direct tonveyance 
to Sarah K. Begley. Second, Willian ». Begley, according to hie own 
testimony, did not make the conveyance to hia wife until two years 
‘after his mother’s death, did not record the deed until seven years 
her death, and only recorded the deed when he was reminded of 
mether's dying wish inadvertently by finding the deed when he 
leoking in a package of pavers for his insurance policy vrepara- 
te going te a hospital. Third, 4uring the two years that inter- 
between the death of Laura Begley and the time that William P. 

| discovered the deed from his mother, Sarah Hi. Begley never 

Ae any request of her hueband to convey the property to her. 





— <a | Sf —— ahh Vy — 





edt ak. .2@8 .VBE, LL ORL, wlan .¥ ap ttt. ohonent Xe, nok dewa cer 
Molsooup edd yatneobeth at , ect nt Ohh REMAIN, Yh Yo, om 
RRORERO. Be Sfutseains oF yinaneged aoashive outs to BOs, 34 TAO, OFF) 


P% Oa. putttome selaneg | 
ery hte cot moo Gael tate tosh 4 Pop nde i 


daiide 16, coneyovacs aid to amis ong AOE. oe, 

ite befooanes oa od pe rthis¢org od — ea vip . on, 
Xo ohun aew $2 fadt molavlongs eZ Meas 4 Boe, DAY SV ADT 

anoltiataloed .bexalosh asacqiwg od? ‘te. —3* 


* —S———— —— —— se 
e oaroen gat mpd? geru cu⸗ 

— pander se ab ‘igidw ateot sendt exe ated? — 

| Ulevtoe yolged atuad sortate yatalotwseh at sonatroquh gato 

th edge 6S me RL LW non, xed ot yinogorm odd, ve vaos at bahand 

hme, pyotgett .! deta® je'tiw. att ef abl eh hoyewninn od. ot —0* 

fatd havotlod wltaonod — ‘ye ined A Me RELI aside 

atvad ,tethh .evocmry fads cod mid af, Sexevaon mar véxoqone m 
ae AOS 4) Meret! of ULtoenkh ytzeqane mAs coraae tom bt eels 
ont aver bluote Wlged oN dome sed hoxteod <Liaex bart vecgoR ony 
fyetgod .H ratel of yLsooxth #2 yovane tom ods BL Xcin YeKERO 
Vedget .e MeLiLL9 of supred at gannyeviico 4 Silt 9% poaget” om aaw exe 
eonayorage tootlh « yd hedeliquosese aeed evad bfeeo. nalene ten n· 
awe abd ot. Babdregae svatge® .% Clade 2 dtaoe8 — ovaiged . Mie 
_anaey.owt Litew eke etd of soamynviton ons exam, Som hdd,» um0e 

, wtaee, nevee’ £2 au boob odd Stoves a Kia tee it 
Ye bebalaet saw ed sodw, doh edt debvooes yLao ay stand vad wot 
at cent Read ant gathalt yt qLem teeybaah state yaixh alredtom a 
categoria Ytlog eocmusal etd cod -exegeg to enedong 4 ad mations a 
Tetnd tatd oxaey, ont. oct gateub ,tedat stad hraod.a od -githoy ody exe 
VaR ACLeh todd mds ost nae yatgoe erusa to ime oat aoewied: ham 
TaveR YoLes .M dora, stocitore wld wort prob axd baxmvoondh. wedat 
Re gona adlt evaen t hean duun roel do anvn⸗n ve⸗ ne 


mY ee PN ee rae Tae, Nee 





















i 
t 


In regard to the question whether the evidence shows a 


J 
J— 


J Fesulting trust, even though it may not shew an express trust, we are 






















§ @learly of the opinion that the evidence ie not sufficient to support 
‘ the contention that there is a resulting trust. Ordinarily a result- 
: ing trust is implied by law, when the purchase money for land is paid 
by one person, and the title to the land is taken by another, 

q Baughzan v. Baughman, 283 T1l., 55, 64, 65, Since a resulting trust 
q cannot rest on an exvress agreement, ne agreement between the parties, 
; made before or after the conveyance of property, can give rise to a 
resulting trust. Baughman v. Baughman, supra (p. 65). 

The only possible theory on whieh it could be contended 
‘ that a resulting trust is shown by the evidence, would be that the 

_ + eonsideration for the conveyance from Laura Begley to her son, Willian 
P. Begley, was furnished by Sarah /. Begley, and censisted ef the 

j services which #he had rendered in nursing Laura vegley. Aseauming 
for the sake of argument that such services as a matter of law could 
 gonstitute a sufficient consideration for a resulting trust, we do 
met think that the evidence clearly, unequivocally and beyond doubt 

| shows that such services constituted the eoneideration for the con- 

‘ veyance from Laura Begley to her son, Yilliam ?,. Begley. It could be 
| inferred reasonably from the evidenee that the consideration for the 
_ @onveyance was the love and affeotion which Laura Begley hed for her 
Son. Where “the evidence is capable of reasonable erplanation upon 

4 any theory other than that of the existence of an implied or result- 
ting trust, such trust will not be held sufficiently established te 

| @ntitle the beneficiary to a decree declaring and enforcing it.* 
“Dedge v. Thomas, 266 I11., 76, 86. 

) Counsel for the defendants contend that the evidence in 
the record does not sustain the findings of the decree; that “the 
reeora does not show by competent legal evidence the pendency of a 

‘a u %, the existence of a judgment, the amount of the judgment, the 


of an execution, its return or demand, or that it is une 
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atisfied.” In our opinion there is no merit in the contention, 
as the answer of the defendants admits al] of these matters; and 
: he rule is that matters admitted by the pleadings become part of 
the Feoord and need not be preserved by a certificate of evidence. 
‘Thorne v. Jung, 253 111., 884, 585, . 
Counsel for the defendants further contend that the 
‘decree “should have taken into consideration" the fact that the 
‘defendant, Sarah MH. Begley, paid a mortgage on the property smount- 
ing te $1500, paid the taxes on the property from the year 1913 to 
“the date of the suit, and paid for repairs on the property. The 
’ to thie contention ie that the defendants made no request 
their pleadings for an sllowance to the defendant, Sarah H. 
ley, for such expenditures, 

Yor the reasons stated the decree is affirmed. 

DECREE APYIRMED, 


att, P. J., and KeSurely, J., coneur. 
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ANNA SCHROEDER, etc., 


) 
ellee ) 
* ' APPRAL FROM MUNICIPAL count 
vs, 
OF oRICAGO, 
RLIZABETH GORVKSZELIS, ete., 
Aopellant. 


O42T.A. G25: 


WR, JNSTICE JONNSTOGN DELIVERED THE OPINION OF THE COURT, 


Thie is an action brought by Anna Sohroeder, the 
Plaintiff, against Hlizabeth Grukezelis, the defendant, te recover 
from the defendant rent alleged to be due to the plaintiff on a 
written lease between the plaintiff and the defendant. 

The case was tried before the court without a jury. 
The court found that there was due ‘rom the defendant te the plain- 


(tiff the sum of $640, and entered judgment on the finding. From 
the judgment the defendant has prosecuted this appeal. 


The only question in the case relates to the construe- 


~~  - oe eS oe 


tion of the lease, 












The defendant contends that under the lease she had the 
Fight to terminate the lease subject to forfeiting $360, which she 
haa Aeposited with the plaintiff as liquidated damages in case of 
J such forfeiture; and that on July 15, 1924, she did terminate the 
Lease and forfeit the $360. 


; The plaintifrsr contends that the lease will not reason- 


ably bear such a construction, and that the $360 was deposited 


lease which are in controversy are as followsa: 


“The leesee hereby agrees that she will give as security the 
Sum of $360 which is to be applied on the six months rent; on the 
last six months of this lease, providing that the lessee will re- 
main and be the owner of said deseribed soft drink parlor the 

_ firet fifty-four months of this lease, otherwise the lessee will 
forfeit the sum of $360 as liquidated damages, Showld the lessee 
_ Femain the first fifty-four months of the lease in deseribed 

5 ses, the lessor shall and will pay as interest the rate of 
per cent per annum on the $560 at the expiration of this 
Lease, providing the leasee has executed her part. ‘The lessor 
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reserves the right to tersinate this lease by a sixty day notice 
in writing when thie bullding being sold of good faith any person 
and that the lesser to return the shove described seaurity with 
interest at the rate of six per cent per annum, The $360 is 
hereby accepted as a reeeipt this 22nd day of July, 1922." 

Ye do not think that the above provisions in the Lease 
‘Feasonably can be construed as giving the defendant the right te 
terminate the lease provided that she would forfeit the $360 te 
the plaintiff, In our opinion the $360 was deposited with the 
plaintiff by the defendant as security for the payment of the rent, 
and was to be applied as payment on the last six months of the rent 
vided that the defendant remained as tenant for the first fifty- 


_ months ef the lease. 
Counsel for the defendant maintaing that the clause in 
ech the plaintiff agreas to pay interest on the 0340, and the 


@lause in which the plaintiff reserves the right to terminate the 
by a sixty-day notice clearly indicates that “it was the in- 
tion of the parties that all obligations of the defendant under 
Lease should terminate and be at an end if she 4id not remain 
keep the lease during the whole of the fifty-four months.” We 
mot think that the clauses are susceptible of such a construction. 
‘are of the opinion that the fair and reasonable interpretation of 
eontroverted provisions in the lease is the construction that we 
adopted. 
4 Yor the reasons stated the judgment ef the trial court 
affirmed, 
AYFIRMED, 


tt, P. Fos and KeSurely, Te, eoncur, 
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_ +BLSIS ROWELL, 
\ Appellant, 
APPEAL FROM SUPERIOR COURT 
v8. 
OF COOK CO'HTY. 
| CHICAGO, ROCK gage Be row 
| RAILWAY COMPANY, a Corporation ~> py A 


UR, JUSTICE JOHNSTON WELIVERED THE OPIKION OF THE COURT, 


Thie is an action brought by Eleie Rowell, the plain- 
tiff, against the Chicago, Rook Island and Pacific Railway Company, 
the defendant, to recover damages for injuries which she reeeived 

f q in an accident due te the alleged negligence of the defendant 
while she was a passenger on one of the trains operated by de- 
Pendant, | 

| q The case wae tried before the court and a jury. The 

q jury returned a verdict finding the defendant not guilty. From 

| the judgment the plaintiff has prosecuted this appeal, 

The principal ground on which the plaintiff asks for a 
: reversal of the judgment is that at the request of the defendant 
the court gave erroneous instructions which, in view of the fact 

j that the evidence was conflicting, were “unquestionably misleading.“ 
The accident occurred in the city of Chicago near the 
Hamilton Park station of the defendant, on June 3, 1924, at about 
mot) in the afternoon, daylight saving time, The plaintiff, a 
gin of eighteen years, who worked as a typist, boarded a south 

i ound train of the defendant at the LaSalle street station, with 
4 the intention of getting off at the Hamilton Park station, In 
going te and from her work she had been accustomed to ride twice a 
day for four months prior to the accident on the tradmm of the de- 
1 that ran between the LaSalle street station and the 


f milton Park station, 











: * 
‘ len — 


© wa Brees — FRR a Se 2 eee 
— * a i BBIR Lee whee nei an ta dew, ged 

ea Pa 2s 2 ee Ue aM vig rare — 
ie ie ux J it 


hive mot aes i som wired 


ewod norserare oR — 
__ — 


RSQ. ATSDS 


Sik? Davai owt «8¥ 


QIN — —— — 
———— ae Ney o: — 
I Seat 


wy 





Healey wy gett ihdiate « 
Me PaO TR, ee wet steabe 
sro om % Hrarao wr ona. KOTR MRO a 

em ee ee 

outs fq oil ,Liewoll wleie qt tiywotd molten see edt® 66) beh lye 
— writen oftion’ buss bated soon ogee ta ext tentaga: (th 
ene: do lan solwhat tot aeganab tevovex oF "Pnabas ten od 

sou) wpe of eked ‘Te heat dy 
taahaorsh exta te conn} fem bege tin aid " oeh uh tuob lobe ‘nd 


; , Serreney Tlie le wg abd g eo 
0 ef botareae aniaed add Xo a0 9 tegronang new exe tie 
— CRSA LO: OG ee eee * ae 








Sere, a Se Beas quate —J o ton 
sear 2 he Pxuos ods oxotes bolas aaw sage oat 
Kw oto ® Sree eae 
— yeti ten taabasret edt gathal —— — 
soit Pepe a ‘, fa ste ome 
-taogas atds bodwooaerg sad Titsalele ant 
, Ups wy rye ‘wee it * 
a 2 30 ‘a vehgadase, aia * = — 9* 
ho di LAME JF ty) 


“ geabastab nas te faouger ‘ont te ‘dads at tanayhul * 
i ot wie l a3 phivees — 5*222 

teat eat ‘te — ‘ad they Reker axohiounvank auos not ne Cue Fane. —— 

— od yn A i : sanited tans ase souabive * 
ents teen ‘yao dad te ‘tate 4 ‘at borweoo dasbleos off 

twode tm Teach ool ae a a 

o ,tikentale oft ,emtd galvee tdyhtyoh ,aovnnefte ont uk OL: 

dtyoe « bebtzed ,tatqyt @ oH dedtor wile ywtaey ane ddyto to dell 

Stiw ,mokssie deotks oileted oft to guadasteb ot to atert bao: 

al .nohiate cet noditnall ed? te —— * * 

Ls ——— oa sepa : 


‘ont bus wohiese — stinGat oii meewted mae tat tubo’ 


Sahay rg > 






4 





























She occupied a seat in the third coach with a friend, 
Sarah MeCauley. As the train approached Hamilton Park station 
the plaintiff and Sarah MeCauley walked forward through the train 
to the rear platform of the smoker coach, which was the first coach 
behind the engine. The gates of the platform were open on the side 
towarde the station. It was the custom of the defendant to leave 
the gates open on the sides of the trains towarde the stations: 
after the trains left the Englewood station, which was the first 
stop that the trains going south made after leaving the Lagjalle 
street station, The train om which the plaintiff was riding was 
abeut a minute and a half late. It wae customary when a train was 
late for the engineer to try to make up lost time "if there ie space 
enpugh to do it in,® and for the engineer to run into « station at a 
high rate of speed before he attempta to stop. The rate of speed of 


{ the train in question was estimated at between twenty and thirty 
. miles an hour. 


The testimony on behalf ef the plaintiff shors that the 
Plaintiff and Sarah KeCauley stepped from the platform to the first 


_ step below the platform and stood on that step holding to a guard 

. Pail, preparatory to alighting at Haxilton Park station; that when 

j the train wae gbout one-fourth of s block north of Hamilton Park 

4 Station it gave two sudden, severe, violent jerks in quick succesa- 
fon, which caused the plaintiff te be thrown from the train onto the 
ground; that she struck her head and shoulders; that her body rolled 
Over several times; and that she was seriously and permanently in- 

, — jurea, The evidence shows that there are signs in the coaches of 

| \ the trains of the defendant, instructing passengers to rewain seated 


the trains stop; but the evidence also shows that when the 
are nearing stations it is customary for passengers to leave 
seats and to stand on the platforms and steps preparatory to 
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On behalf of the defendant the evidenee ghows that at 





























the time of the aceident the plaintiff and Sarah MeCauley were 
standing on the bottom or lower step of the platferm; that there was 
no jerking of the train or any unusual movement of the train. 

The evidence on behalf of the plaintiff that there was 
a sudden, severe, violent jerking of the train, consists of the tes- 
timony of only the plaintiff and her friend, Sarah NeCauley. 

The trial attorney for the defendant attempted to ime 
peach Sarah MeCauley by showing that she had made a statement prior 
to the trial in-which she said, "There was no jerks of the train nor 
any sudden stopping of the train at any time we were out on the 
platform or steps, or at the time Mies Kowell fell from the step." 
She also said in the statement; "The train had started to slow down 
for the station of Ramil ton Park before we got out on the head end 
i: of the second eoach or the coach Miss Rowell fell from, and by the 
time we got to the platform of this coach it had slowed down some 
mere, but I would not say that it was going sbout half as fast as it 
usually does between stations." On the trial she testified, "They 
gave an awful jerk just like to stop it, and then they started real 
it fast and gave another jerk, and first it threw me towards Mies 
_ Rowell and then it threw me back, and then she feli off and I went 
ae to fall too, but a man back of me held me on,.* 

The evidence on behalf of the defendant shows that the 
j statement of Garah MeCauley was made two daye after the aecident 
te the claim agent of the defendant; thst the statement was type- 
Written by the claim agent an4 was signed by her, The statement 

; Consists of three pages, with what purvorts to be her signature at 
the bottom of each page, and the slgnature of her sister, Rose Mo- 


Cauley at the end of the statement as a witness to the statement, 


The claim agent testifies that Sarsh MeCauley made the statement in 


presence of her mother, father and two of her eisters, and that 








— 
— au 


ay ie 


ce cake 
tL aes 


$a taht ‘ewrentn olden ee Sit “Finke WH ncty “Ye "Utaiind M 
grew yelun0el decwt ham TH tatele oo? Saen fave wit 6 "oink Wet 

naw Wenits Fauld puede nts “to qua ‘waWol ‘eo! tise C ost ‘no gutban 
‘ \nherd end ‘te toewe vont Coven yew ote au⸗re orl? to piheeh o 
enw ets Hate Tinestate wits 6 Theted tie wonihive sae’ 8) VLAN 
-26% bid "Yo Btetwrws abet sly te gulietet fee Lose jexovew eB bere | 
edie docat ,howtrt ned bre Witsokete ont Ytmw Yo enon, 

ont 0% Sotqmetia snuhan teh ote «et ywerre den Lwted wae br oie 
xolty dnssbiere a abum bert ocx Imes gmdwarte yd youuedl siom® some 
ton ats a ont ty extol, om aew ero, Ktew wrt’ dotaw a nae oe 





2 qete ete mort £10 Clewed nett ont? wit tn 0 (gine tower 
wth welt 6¢ hedvate hbcf itety ante” © ‘itaomesare ond! a Btw ‘oni Wit 
| hie bast otf xo dye fey ow oro'tol Stet aot Ctl Yo wo S00 Wits ah 
ott! eit ‘bris \atoie TKO ‘Ffowoll aul ieadW Sif xo Mews Dhobie Ware 
omoe moh howete bad tt dosoe aint Yo mxottete set ot toy! ew oath 
¥2 ae geet te ‘Tied cwods yatoy eaw FF sad yor ‘fol Siow I tud voce 
“bd” \bottidwed one Laltd eit nO *\winottade nvawded wok! eiiinn 
Leite Hiodende yore ninde Bho th qode oF oxht took ext Liftme me we 

) gett etinewos! om weeds aE ewe hime wh wortsomn ovey baw te 

gamer ToRat Re Lhe erie certs bom ‘yalenit oot wort $8 markt’ baile awe 
"10 sm biod war to sod mata dud oot Sine w 

ett tect ever fnehasted end to Uteted ue eonebhwe exfh » te bite gd 
| dnobteas eat wos'bs oyEh ows ahem naw ysiundoM canes ‘vos — 
 peQye Mew FisneIato ele Sets Prather ody Io Semin tuto i * 
I—— — ——— Se Soe 
lta weenie OE OI: NIN re eset 
















PE EY Me — — —3 


he took the statement down on a Corona typewriter as she gave it, 
Sarah MoCauley testified that she made a statement to 
the claim agent in regar’ to the ascident, but that the claim agent 
wrote the statement on « piece of paper with a pencil and that he 
did not have a typewriter; that the claim agent gave her that 
statement to read and that she signed it and that her sister (whose 
mame she 4i4 not give) witnessed it; that that statement was cor- 
reet, The typewritten statement purperting to be signed by Sarah 
McCauley and her sister Rose, was shown to Sarah MeCauley and she 
was asked if the signature wan hers. She replied, “No, it is not, 
It ie my name but it is not my writing. That is not my sister's 
writing either." At the request of the trial attorney for the do- 
fendant Sarah MeCauley wrote her signature twice, Thene two specie 
men signatures of Sarah McCauley were compared with her purported 
signatures on the typewritten stateuent by a handwriting expert or 
“examiner of questioned documents," who was called as a witness on 
behalf of the defendant and who testified that in hié opinion all 
of the signatures were written by the same person, The record con- 
tains a photographic enlargement of the specimen signatures and the 
signature at the end of the typewritten statement, We have compared 
_ the signatures and they clearly appear to be the signatures of the 
same person, 
In our opinion the conelusion is wnavoidable that Sarah 


MoCanley made end signed the typewritten statement in question, In 
i thie situation it was not necessary for the jury to determine which 


of her twe versions in regard to the question whether the train 








jerked suddenly and violently was correct, her testimony on the 
trial, or her prior statement, 2 Wigmore on Evidence, sec, 1018, 
RB. 117, lst ed. The two versions were directly contrary te each 
other and the jury reasonably would have been justified in rejecting 


‘both, With the testimony ef Sarah MeCauley eliminated, the only 
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testimony on behalf of the plaintiff in regard to the sudden and 
wielent jerking of the train is the testinony of the plaintifr. 
‘Opposed to this testimony ia the testimony of thirty-six witnesses, 
‘who’ testified on behalf of the defendant in substance that there was 
Mo sudden and violent jerking of the train and no unueveal movement of 
the train se it approached Hamilton Park station, Twenty-nine wit- 
; se8 were passengers on the train; two were at the Hamilten Park 
X intending to take a train of the defendant; five were of the 
erew of the defendant. 

We are of the opinion thai the plaintiff bas fallea to 
negligence on the part of the defendant. 
: Counsel for the plaintiff contend that the positive evi- 
“dence on behalf of the plaintiff is entitied to greater weight than 
J negative evidence on behalf of the defendant, notwithetanding the 
that the evidence on behalf of the defendant is numerically 
ter than the evidenee for the plaintiff. We recognize the 
r eneral rules of proof that positive testimony may be of greater 
¥ sight than negative testimony, and that the number of witnesses does 
7 ecessarily determine the weight of the evidence, But there is no 
mnt weakness in negative tertimony and the number of witnerses 
ot be dieregarded, 

In discussing negative testimony, Vigmore, vol. I, see. 

4, Pp. 760, says: 
J “There is ne inherent weakness in thie kind of knowledge. It 
_ Fests on the same data of the senses. It may even sometimes be 
eta than affirmative impressions. ‘The enly requirement is 
_ that the witness should have been so situated that in the ordinary 
cae of events he would have heard or seen the fact that it oo- 


4 in the ease of West Chicago Street Railroad Co. v. Muelle zx, 
a 5 Ill. 499, the court said (p. 500): 


a "It is unquestionably the law, and hae been frequently so an- 

_ Mounced by thie court, that negative testimony is not entitled te 
_ the same weight as affirmative testimony, and the rule has been 

_ Spplied to cases in which one set of witnenses testified that a 
‘dell was rung or a whistle sounded and others stated they aid 
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not hear it, the testizony of the former being held of greater 
weight. We have alse held that where the two classes of wit- 
neesres are of equal intelligence ond have equal opportunities of 
knowing the fact, ané their attention has been directed te it, 
then, although one testifies that the occurrence did take place 
and the other that it di4 net, the latter testimony is not to 
be treated as negative," 

In regard to the number of witnesses it is the rule 
_ that while the preponderance of evidence is not determined by the 
number of witnesses alone, yet whore the witnesses are of equal 


; eredibility the number must be regarded as one o! the means by 

; which the preponderance is determined. MeVadden v. Chicago, Rogk 
_ ‘Eelend und Pac. BY, Cox, 149 111. App. 298, 303; Gargner- 

; Wilmington Goal Go. v. Knott, 115 121, App. 515. 

; As to the question whether the plaintiff was guilty 


_ ef eontributery negligence, we are of the opinion that there is 
















sufficient evidence to have justified the jury in finding that the 
Plaintiff was guilty of contributory negligence. The testimony on 
behalf of the plaintiff ras that the plaintiff was standing on the 
first step below the platform; the testimony on behalf of the 4e- 
fendant wae that she was standing on the bottom er lower step. If 
the jury believed the teatimony on behalf of the defendant, a find- 
ing that the pleintiff was guilty of contributory negligence would 
Rot be, in the cireunstances, manifestly against the weight of the 
evidence, 

In concluding the diseussion of the evidence we may 
State that we think the jury has done substantial justice in the 
Case, and that the probabilities are that another jury would not 

| Fender ony different verdict. In this view we would be justified 
dn pretermitting a consideration of the objections of the plain- 


“tiff to the instructions. 2Bridmore v. The Chicago, Rok Island and 
2o+, 276 T1l., 386, 396; Boynton v. Holmes, 38 I11., 
! » 61. Since, hewever, eounsel for the plaintiff have argued 


objections to the instructions so earnestly and so foreefrully, 
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9 we will exmine briefly the objections. 

J The instruction srincipally objected to by counsel for 
ol the plaintiff is instruction lic. 7, given on behalf of the detend- 

| ant. The instruction ia as follows; 

| "It is alleged in the declaration that the plaintiff was 
caused to fall er be thrown from the coach of the defendant rail- 
way company by the vielent jerk, lureh, bound and sway of the 
coach on which she was riding, caused by the negligence of the 
railway company. Unless the preponderance or greater welght of 
the evidence should shew that the alleged violent jerk, lurch, 
bound or sway of the coach, if any, Was so unusual, extraordinary 
and violent as not to be ordinarily end usually incident to the 
prudent and practical operation of the train, considering the 
character of the train, the service in which it was engaged and 
the other circumstances in evidence, then you should find the 
defendant as to thie charge of negligence not guilty. * 


Counsel for the plaintiff conten’ that the instruction 


_ is fatally defective for the reason that it loaves out of considera- 
3 tion the important element that the defendant owed the highest de- 

| gree of care to the plaintiff, who was a passenger; that the fury 

_ ~were left “to determine whether or not the violent jerk or jolt was 
4 So extraordinary and unusual, a8 not to be consistant with the 

. - ~practical operation of the train, regardless of whether ér not it 
was consistent with the highest degree of care;" that “the jury 
“might readily have Believed from the evidence that the train being 

_ Late it was usual for defendant's engineer at such times and under 
⸗uen cireumstancea to stop the train suddenly with more or less of 
fork." 
q We 4o not think that the instruction left it to the 
Y, a8 counsel for the plaintiff maintain, to “*deterwine whether 
not the violent jerk or jolt was so extraordinary ond unusual as 
to be consintent with the practical operation of the train,” 
phrase “practical operation of the train” was qualified by 
word “prudent,” and was thus partly relieved.of the objeetion 

f counsel for the plaintiff, Furthermore, in another instruction 
at the request of the plaintiff, the jury were told that the 


t was “required to do all that human care, vigilance and 
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foresight can reasonably do“ to prevent accidents to passengers. 
We recognize the rule that in a close and doubtful case, a sub- 
stantial error in a peremptory instruction will not be sured by 
another instruction of the series of inetruetions, but we do not 
consider the present case a close and doubtful case, 

Counsel for the plaintiff further objeet to the ine 
struction on the ground that in order to charge the defendant with 
negligence the instruction required the plaintirf to prove that 
there was not only a violent jerk of the train, but that such 
jerk was extraordinary and unusual; and that since the evidence 
shows that when the train was late, as in the present ease, it ras 
not extraordinary and unusual to rum the train faster than ordi- 
narily and to cause it to jerk violently, such operation of the 
train in the circumstances, although not extraordinary and unusual, 
might be negligence. The instruction, however, properly cannot be 
construed as telling the jury unqualifiedly that the plaintiff was 

Trequired to prove that the train was being operated in an extra- 

_ +erdinary snd unusual manner, since the instruction previded that 

the jerk should be “so unusual and extraordinary an‘ violent as 
net to be ordinarily and usually incident to the pradent and 
Bractical operation of the train" in the cireumetances, Even if 

“ the train was late, therefore, and a@ a consequence was operated so 

as to jerk violently, the question to be determined was not whether 

Such operation was extraordinary and unusual, but whether such 





ih 
{ Operation was so extraordinary and wiusuel as npt te be a prudent 
and practical operation of the train in the circwastances, 








ADother objection to the instruction that is made by 
Counsel for the plaintiff is that the instruction particularizes 
| an4 singles out the count in the declaration which charges that 
“there was a violent jerk of the train, We do not think that there 
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is any merit in this objection. 

Counsel for the plaintiff further objeet to the in- 
struction on the ground that it invades the province of the jury 
in that "it attempts to define the extent or degree of violence of 
the jerk, lurch, or sway of the train, that would constitute negii- 
gence on the part of the defendant in a case of this kind.* We do 
not agree with the contention. In our opinion the instruction left 
the jury free to determine whether, in the circwsstances, the train 
Was prudently and practically operated, 

Counsel for the plaintiff contend that the court com- 
mitted reversible error in giving the eighth instruction requested 
by the defendant, The instruction is as follows: 

"You are instructed that preof of the bare happening of an 
accident and injuries sustained by the plaintiff does not entitle 
her to recover any damages whatsoever in this action, The ques- 
tion whether she ie antitied to recover any damages in thie case 
rests upon the broad principle that where there is negligence 
there is liability, but where there is ne negligence there is 
no lisbility; but the plaintiff, at the same time, must be free 


from any negligence on her part which materially contributed te 
produce the accident and consequent injuries. In this case, 


_. Megligence on the part of the railway company must net be pre- 


- gumed and before you can find for the plaintiff o preponderance 

- ef the evidence must show that the defendant rellway company vas 
guilty of some negligence as charged in the declaration, if any, 
which proximately caused the accident and injuries to the plaine 
tiff, and that the plaintiff at the same time wae entirely free 
of any negligence which directly contributed to or aided in 
@ausing the accident and her injuries, And unless a preponder- 
ance of the evidence shows this to be true then you should find 
the defendant not guilty." 


Among the objections urged againet the inatruetion by 
counsel for the plaintiff are (1) that it singled out "the element 
of accident itself” and told“the jury argumentatively that such fact 
4i4 not entitle her to recover any damages whatsoever," thus “im- 
Properly and erreneously eliminating from plaintiff's case an ime 
portant circumstance and element that the jury had a right te con- 
sider in connection with her positive proof ae to hew the accident 


 happened;* (2) that the inetruction “robbed the plaintiff of a 
Judgment for damages though the jury might believe she was entitled 
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to a verdict;" (3) that in effect the instruction told the jury 
"that the slichtest want of care on the part of the plaintiff would 
preclude recovery." In our opinion none of these objections te the 
instruction is well taken, 

Counsel for the plaintiff contend that the ninth ine 
struction given on behalf of the defendant is erroneous. The in- 
struction is ae follows: 

"You are instructed that while a railway company owes to a 
passenger upon one of its trains the duty of exercising the 
highest degree of care reasonable, consistent wRth the character 
and mode of conveyance and the practical operation of its train 
and the conduct of its business to carry safely the passenger 
to her destination, yet s railway company ia not an insurer of 
the safety of ite passengers and is not bound to carry her at 
all events and in all eirewumsetances safely to her destination. 
On the contrary, a carrier of passengers is liable enly for the 
direct and proximate results of ite negligence and this rule is 
qualified by the reciprocal duty of the passenger to exercise 
throughout the course of the transportation ordinary care for 
her om safety and she must not negligently and voluntarily 
expose herself to danger, and if she does so and is injured 
as the result theresf, the railway company, although it aleo 
may be negligent, is not liable amd the passenger se injured 
cannot recover," 

Counsel for the plaintiff arjue in substance that the 
inetruetion ie fatally defective in that (1) "the jury could only 
believe" from the instruction that the plaintiff's positien on the 
Platform “was necessarily as a matter of law, sufficient soentribue 
tory negligence to bar recovery," and “that it invaded the prevince 
of the jury to imply that such position of the plaintiff was one of 
danger (even if it were it was error for the court to say so), and 
that she therefore assumed, as a matter of law, the risk of an in- 
jury that might ocour to her by reason of defendant's negliigence;* 
(2) that the instruction “eliminated from the jury's consideration 
the fact that defendant's agents knew, or in the exercise of the 
highest degree of care ought to have known that passengers including 


the plaintiff, customarily rode on the platform of the coaches ae th 
train pulled into the stations, and the defendant would therefore 
be chargeable, not with @ higher degree of care, but with the 
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highest degree of care that would be consistent with such knowledge 
on their part;" (3) that the instruction is argumentative. In our 
@pinion the inotruction is not open to any of these objections 
urged against it by counsel for the plaintiff. 

The firth inatruction given om behalf of the defendant 
is objected to by counsel for the plaintiff. The instruction is as 
follows: 

*The jury are instructed that the plaintiif is required to 
establish her case by a preponderance of the evidence before 
she can recover, If the plaintiff in this suit has not so es- 
tablished her case, or if the evidenve is evenly balanced so that 
the jury are unable to ssy on which side the preponderance of the 
evidence is, or if the preponderence of the evidence is in favor 
of the defercant, then in either of these events your verdict 
sheulé be not guilty. By preponderance of svidence the court 
means the grester weight of the evidence which you are willing to 
accent as trus«,* 

The ebjections of counsel for the plaintiff are {1) that 
"the plaintiff is not required ‘te establish’her case but only to 
‘suppert' or to prove’ her case by a preponderance of the ovidence;* 
(2) that the following language in the instruction has been held 
to be improper: “or if the evidence is evenly balanced se that 
the jury ure unable to say on which side the preponderance of the 
evidence is;" (3) that the following statement in the instruetion 
is not a correct stateuent of the law or doctrine of preponderance 
of evidence: "By preponderance of evidence the court meane the 
greater veight of the evidence which you are willing to accept as 
true." 

In regard to the first objection, even if the word 


"establieh” should be considered are having been inaccurately 


— 


; used, the error was cured by an instruction given on behalf of 
_ the plaintiff which explicitly told the Jury that the burden of 







Preof was on the plaintiff "to prove” her case by « preponderance 
} of the evidence, The language complained of in the second obj ee~- 
tion has been approved of in substance in the following cases: 
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“ Keshinski v. Illinois Steel Co., 251 111. 198, 204; MeMahon y. 

‘ Scott, 132 111. App. 582, 584; Boyd v. Magill, 100 Ill. App. 316, 
rf 317. In regard to the third objection it may be that it was errer 
‘ te use the phrase “which you are willing te accept aa true.” But 
P the jury were fully instructed in other instructions om the ques- 
| tion of the preponderance of the evidence and were told explieitly 


in an instruction given at the request of the defendant that "in 













 gonsidering and deciding thie case the jury should look solely te 
7 the evidence for the facts and solely to the instructions of the 
i court for the law and find your verdict accordingly Without be- 
4 ing influenced to any degree by emotion or sympathy and without 
any reference to who ie plaintiff and who ie the defendant," We 
: do not think that the language complained of in the third objee- 
tion misled the jurors into believing, as counsel for the plain- 
7 tiff contend, that they had “the option of arbitrarily rejeoting 
{ certain evidence or testimony of the witneases,* 

| Yor the reasons stated the judgment of the trial 
court is affirmed. 

AFFIRMED, 


1 Matchett, P. J., and MeSurely, J., concur. 
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EMMA HEGHER, 
Appellant, 

APPEAL FROM SUPERIOR COURT 
ves, 


OF COOK counTY, 
HERMAN KINDCEK et al., 


—— 2421.4. 624 


ER. JUSTICE JOHNSTON DRLIVERED THER OPINION OF THE COURT. 


This is an appeal by Emma Hegner, the plaintiff, from 
@ judgment on a verdict which, at the close of the plaintiff's evi«~ 
dence, the court directed the jury to find in favor of Herman 
Rindeek and ©, Cazell, the defendants. 

The action was brought by the plaintifr to recover 
damages for injuries alleged to have been received by the plain- 
tiff through the negligence of the defendants in «a collision bee 
tween an automobile in which the plaintiff was riding and which 
was being driven by the daughter of the plaintiff, and an automobile 
alleged to have been owned and operated by the defendantea, 

The only question te be determined is whether the 
court committed reversible error in instructing the jury per- 
emptorily to find for the 4efeniants, 

According to the well established rule such an ine 
struction should be given only when there is no evidence which 
fairly tende to prove all of the material allegations in the 
declaration. Libby, Melieil & Libby v. Cook, 222 I11., 206, 213. 
If there is any evidence from which, if it stood alone, the jury 
Peasonably could find that all of the material averments of the 
declaration have been proved, then the cause whould be submitted to 
the jury. Libby, McNeil & Libby v. Cook, supra, (p. 212); Kelly 
¥. Ghiecago City Ry. Co., 283 Ill., 640, 642, ‘The most favorable 
| evidence for the plaintiff must be accepted as true, Walldren 
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Express Ce. v. Krug, 291 E11., 472, 475. 


The accident occurred at the intersection of Vincemes 
avenue and 111th street, both thoroughfares in the city of Chicago. 
Vincennes avenue ie a atreet that rune north and south; lllth etreet 
runs east and west. The automobile in which the plaintiff wae rid- 
ing was going in a northerly direetion on Vincennes avenue, and the 
automobile of the defendants was going in om easterly direction on 
lllth street. The accident happened at about ten o'clock in the 
morning. The street was slippery, due to a slight snow the evening 
before. 

Three witnesses on behalf of the plaintiff testified 
in regard to the occurrence, 

Irene Hegner, the daughter of the plaintiff, testified 
that she was driving the automobile at the time of the accident; 
that she had driven autdmobiles for four years; that there were four 
people in the automobile; that her mother was sitting in the rear 
Seat; that as the sutomobile approached llilth street at the intere 
section of Vincennes and 1llth street the rate of speed was between 
eighteen and twenty miles an hour; that she was driving the autono- 
bile on the east side of Vincennes avenue about three feet from 
the east curb; that when she “got to lllth street" she was “about 

im the middle of the intersection of the two streets, and it 
waen't until Mr, Kindeek was almost on” her that she saw his car, 
"because there is a building om the corner there;" that she had no 
 @ppertunity to judge the speed of the other automobile; that the 
front end of the other sutompbile struck the left side of her au- 
tomobile just a little back of the center at about the rear door; 
that her automobile was struck with such force that it turned com- 
— around and was facing south after the collision; that as 








ft was turned sround it struck an iron pole; that she was half way 
‘Bross the street when the collision occurred; that the other 
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autemobile was “almost on top of me - just a couple of feet away 
when I first sar it;" that she blew her horn ac she was about te 
eross the intersection; that the horn was a very loud one; that 
she kmows the defendant Kindeek and remembers seeing him at the 
time of the accident; and that she had a conversation with him; 
that immediately after the accident she asked him if he applied 
his brakes and he told her he did net, that he wae so "flustered” 
and didn't know what to do. 

Agnes Frasor testified on behalf of the plaintiff 
that she was in the automobile in which the plaintiff was riding 
and was seated in the rear seat beside the sleintiff; that the 
automobile was about half way across the intersection when the 
automobile was struck. 

Misie Chalifeaux, on behalf of the plaintiff testi fied 
that she was in the autemebile in whieh the plainti?f was riding; 
that ehe was in the front seat; that the automobile was on the 
Fight side of Vincennes avenue, was going between eighteen and 
twenty miles an hour and kept that speed an they crossed the 
intersection; that she saw the other automobile when “it was 

‘pretty well over the street going east;* that when the automobile 
_ im which ehe was riding was struck it turned around so that it was 
- facing south. 

3 Bema Hegner, the plaintiff, testifies that she wag in 
} the rear seat of the automobile, which was on the cast olde of 
— avenue; that the rate of speed was between eighteen and 
 trenty miles an hour; that the autumebile was struck about in the 
a middle and swung around and hit an iron telephone post; that on 







‘the morning of the accident she did not direct her daughter how 
te drive as her daughter was capable of driving; that she, the 
Plaintiff, did not warn her daughter that snything was coming or 
on accident was impending, as she, the plaintiff, did not 
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know herself; that she did not look to the left nor the right, as 
she was not driving and did not think it nesessary to look; that 
she did not see the other automobile until it was about five or 
six feet away. 

Counsel for the defendants contend that there is no 
evidence which fairly tends to show that the defendants were 
guilty of negligence; that the evidence shows that the daughter of 
the Plaintiff was negligent and that her negligence was the sole 
proximate cause of the accident; that furthermore the evidence 
shows that the plaintiff wae guilty of contributory negligence. 

As the contentions of counsel for the defendants arise 
en a directed verdict for the plaintii’, the cuestion whether the 
contentions are correct depends on the question whether they are 
 guatified as conclusions of law from the evidence. The rule by 
which a question of fact may be distinguished from a question of 
ew is that if the focts are conceded, or if there is no dispute as 
te the facts, and sli reasonable persone will agree from the evi- 
_ @ence on the legitimate conclusions to be drawn from the evidance, 
then the question becomes one of law and not of fact. Sturm v. 
 Sonsolitates Cond co., 248 Tll., 20°, 28. If there may be a dif- 


— ference of opinion about the conclusions te be drawn from the 









 @videnee, so that reasonable minds will arrive at different con- 
 @lusions, then the question is one of fact for the jury. Heiden- 
v. Bremner, 260 I11., 439, 452. In the ease at bar we think 
t reasonable minds may differ on the conclusions contended for 
Couneel for the defendants, Section 33 of Chapter 95a, relating 
the Kotor Vehicle Act, provides as follows: “Except as herein- 
provided motor vehicles traveling upon publie highways shall 
the right of way to vehicles approaching along intersecting 





lays from the right and shall have the right of way over those 





ge from the left,* Under this statute the question whether 
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on the evidence the defendants were guilty of negligence is one of 
fact, not law. Ye do not think that properly it cam be said, as a 
matter of law, that the sole proximate cause of the accident was 
negligence on the part of the plaintiff's daughter, the driver 
of the automobile in whieh the plaintiff was riding. 

Counsel for the defendants earnestly contend that the 
Plaintiff was guilty of contributory negligenes; that admittedly 
she did not look to the right nor left as the automobile approached 
the crossing; that “she paid no attention to the driving of the 
car, made no effort to ascertain the surroundings, and made no 
Fequeset for a reduction in the speed of the machine.” We do not 
think that the failure of the plaintiff te do these things con- 
stitutes contributory negligence as a matter of law, The test as 
to what constitutes contributory negligence as a matter of law is 
thus defined in the case of Kelly v. Chicago City Ry, Co., 283 Ill, 
Supra, (p. 645): 

"As @ general proposition, the question ef contributory 
negligence ie one of fact for the jury under all the facts and 
circumstances shown by the evidence, (Bale v. J 

+, 289 Ill. 476), but cases occasionally arise in 
& person is a0 careless or his conduct so violative of 
ll rational standardise of conduct applicable to persons in a 
like situation that the court can say, as a matter of law, 
that no rational person would have acted as he did an4 render 
judgment for the defendant, * 
7 In our opinion the conduct of the plaintifr was not 
q 80 violative of all rational etandards of conduct applicable te 
J to persone in a like situation, that we ean say, as a matter of 


law, that no rational person would have acted as the plaintiff 








aid, We think that it is a question ef fnet, not of law, whether 
in the cirewnetances the plaintiff should have leoked to the right 
L) Sma to the lest, Vurthermore, asewaing, os a matter of law, that 


Of low, as to what che shoul have done if she had seen the 
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4efondonts' automobile approsehing. Whether in the cireummstances 
she would have warned her daughter who was driving, er whether she 
should have remained passive, are questions of fact and not of lar, 
Counsel for the defendants contend that there is no 
evidence whatever connecting the defendant, C. Cazeli, with the 
ownership or operation of the automebile in which the defendants 
were riding, end that as Caselli filed a especial plea of non- 
ownership and operation of the automobile, the fudement of the 
trial court should be affirmed as to him, There is no evidence 
on the record in the present ease that Cazell either owned or 
operated the automobile. But since a judgment at law de a unit 
(Walker v. Montgomery, 236 Ill, 244, 248; The West Chioage Street 
R, RB. Co. v. Bovrison, Adam Allen Co., 160 Lll., 288, 295), we 
Could not affirm the judgment as to Cazell and reverse it as to 
Kindeek, (Livak_v. Chicago & Erie R. R. Co., 299 I11. 218, 226.) 


For the reasons etated the judgment of the trial 





court is reversed and the cause remanded, 


REVERSED AND REMANDED, 


_ Matchett, ©. J3., and MoSurely, J., concur. 
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* n — 94 >| — 
—— COMPANY, a Corporat ion, ) 


#ilees° 2 r , 
; — * APPEAL YROK MUKICIPAL COURT 
i jury merel yee: there ma t . 


: OF GRICAGO. 
'SEXTON'S INC,, @ Corporation, | uP 2 rr, 
— Appellant. 2 4 2 F.M. 6 2 5 
Ps; ReForrent v. Oder, , ee, 

f wR, Justr GR J JouNsTOx DELIVERED {HE OPINION OF TRE CouRT. 
Seeeteain the fin 

i emereee on op) Bhike de an action brought by the Lamson Company, a 


eorvo ration, the plaintiff, to recover the sum of $582 alleged to 
| » ba. dueto.the plaintiff from Zexton's Inc., a corporation, the de- 


| | fondant, under » written contract for the inetallation of a “carrier 
 )aystem," whieh the plaintiff installed in the defendant's place of 














ar system.” In euch ence & 86 24 
The “eorrier o-She,-ense was tried before the court without a jury. 

The court found in favor wot the plaintiff and entered judgment 

eehe sum of 6551. Brom the judguent the defendant hae prosecuted 
(pthie-appeake: 9. . 

The defendant aske for a reversal of the julgnent 
principally on tro —— first, that the court erred in admit- 

7 ting the — in —— without sufficient proof having been 
% — ty the plaineiry ts te ‘identify ‘the “signature of the president 

nM of the defendant corporation; and second, that the evidence in 
Fespect of the damage sustained by the plaintiff is ineulfict ent, 
We are of the opinion that the question of the suffie 

j ciency of the evidence relating te the identity of the signature of 
the president of the defendant corporation is a doubtful question. 
Tt is apparent, however, from the finding of the court, whe heard 
ana saw the witnesses testify, that in the opinion of the court the 
evidence was sufficient; and wea do not think that the finding of the 
eourt ip manifestly against the weight of the evidence. ‘The finding 


‘of & court is entitled to the same weight and consideration as the 
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SAMUEL RUDIKOFF, 


Appellee, 
) APPEAL FROM COURTY couRT 
lt ith } OF Cook counTY. 
24214. 625 


MR, JUSTICE JOHNSTON DELIVERED THE OPINION OF THE CORT. 


This is an action brought by Samuel Rudikoff, the 
Plaintit?r, against Joseph Siegel, the defendant, to recovér the 
cost expended by the plaintiff in remodeling his building, which 
the defendant in a written contract agreed to remodel, and which 
it is alleged the defendant failed and refused to remodel. 

The case was tried before the court and a jury. The 
jury returned a verdict in favor of the plaintiff in the sum of 
$913. The court directed a remittitur to be filed in the amount 
of $310 and mtered Judmmert in favor of the plaintiff in the 
sum of $603 and costs. From the judgment the defendant has 
prosecuted this appeal. 

This is the second appeal that has been prosecuted 
te thie court by the defentant. On the first trial the jury re- 
turned ao verdict in favor of the plaintiff in the sum of $536. 
On the acpeal this court reversed the juigment ani reman‘ed the 
Gause on the ground that the contract was changed by the plain- 
tiff's attorney after it had been signed by both parties, and 
that the evidence iid not show that the change was made with the 
Gonsent of the defendant, Im deciding the question whether the 


 werdict of the jury was manifestly againet the weight of the 


evidence this court said: “The test inony is in sharp conflict 
and we would not feel disposed to disturd the verdict upon the 
Questions of fact involved.* 
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al 80 
On the present appeal/the evidence is in sharp con- 
flict, and we do not think that the verdict of the jury is mani- 
festly against the weight of the evidenee. As te the verdict of a 
jury where the evidence is conflicting, it was said in the case of 
n RR + Ve. Gildis, 68 Ill, 317 (p. 329); 
"If any rule of this court can be so well established as 
to be neither questioned nor require the citation of anthofities 
to suprort it, it is that a verdict will not be set aside whenever 
there ie a econtrariaty of evidence, and the facte and clreunstances 
by a fair and reasonable intendwent will authorize the verdict, 
notwithstanding it may appear to be against the strength and weight 
of the testimony.” 
To the same effect are the following cases: Iradley v. 
Palmer, 195 T11., 15, 9; Garney v. Sheedy, 295 [11., 78, 83; Black- 
huret v. James, 304 111. 586, 592, 


The principal question in the cane relates to the ruling 
ef the trial court in permitting the trial attorney for the plaintiff 
| te read in evidence the transcript of the testimony of Nyman Lewis, 
@ witness on the first triel, who was absent on the present trial. 
(The tranecript of the testinony wae read in evidence in the follow- 
ing circumstances. At the conclusion of the exauination of Joseph 
Rudikeff, a witness for the plaintiff, the court said te the trial 
attorney for the plaintiff, “Call your next witness," The trial at- 
_torney for the plnintiff said, "How, there is the testimony of this 
witnese that is to be read if the court please,” The testimony ree 
ferred to evidently was that of Hyman Lewis, about which apoarently 
; there had been some discussion, although the reeord does net so show, 
q The court replied: “It is stipulated and agreed ia it, here, that 
this testimony taken at a former trial may be read in evidence at 









this same?" From this statement of the court it would seem, ol though 
not shown by the record, that previously the parties had entered inte 
Stipulation in regard to the reading of Lewis' testimony. 

In answer to the court's inquiry the attorney for the 
tiff said, “Yes, if the court please.” The trial attorney for 


sor 


— trigntew few dfyoaetia ef? —2* ed a “ueaes wer ¥ gars 








oN CHE «RET 
«moe qsada ol ak gonebive ¢ hi il tneae tg sad sad me * 
= house ah yuh one ‘to solbroy rts tant aata⸗ Yo. 2b. aw. bag ) en sons 
a %o sotbapy, ont of BA. rermh line, ott ts ait ta ite ten 









e(ese a) ve AEB, AALS 


ea hedetitates itew on 64 a ante te yr — ‘ar , 
soit ktorina to aolietio edt? ottupes com henoltesup tetdlen od. o 
‘tevonedw ebins tee 9d dou ILiv ey * son ae ot ate Pa wee 
soonptamotio. hwy. afont ant. ae * BTS HO 
,toltiuer a oa 





eR Ae i — te 
* — — —— om, san, — errs 
wand 162 OT go AAT 2S .xheade x KOATAD 40 98S» AAT AO «mame 
is h.| ¢ RORN TD: RnR > dake he ohhh, hhh, 208 gem ¥ pets 
ie satin ot oa Sefaket Amen, Pte. OS nOhhsene AMAAAMREN VR od ta adic 
waato la act, xo Yraretts Aatat px? paesdiaxeg at tawos Loret end 2 
aden csaanrgit % Sgiead.t a9 2 ant Xo. iainee ed | nas, pam 9 —J—— 
e Aene oaag oct a0, tapade, any — .Aatad, sant? ons * 
——— ott, at sommblve, ai baex paw yapnitnes ott, t9. Sqhxos 
Agen ol 2% Maia mee, ort,.20. medpatanen, O48, £4 
| fabus on⸗ ot bigs frwos ext Art etta g edt ———— 
~ta iniut off ".naguthy ¢xom zuog Lia" satate pat 9 
hdd te Kaew send wit ah ators sol blew Wektatadeg pdt tol, xs * 
2 Ynonitesd off ⸗a aoſd auuat pet th hast od oF wt | 
Viseeraqqa dolte suede mired samy, to sade ga cisanntyn, of, bears 
.woite gp ton noob hxopes oAd. ‘motia motanuedth, pmo jalan 
ats, OTA th wh, bootpe baw bogatwqhte at ats, . serignn, § 
£8 ponohive wh dapr od wm Latay osrted, ⸗ OA, SARA ROSH AP ON, mee 
og fc, .m0ne bivow 21 ¢1w0o, pit a tele a X 





























the defendant said, “That i# only this far, that the questions 

may be read from the transeript instead of the stenegrapher's 
netes, but net any further than that." The trial attorney for 

the plaintiff said, "What do you mean, you mean the questions ant 
the anewers?" The trial attorney for the defendant replied, “The 
questions and answers. Gf course I reserve the right to object te 
the witness the same as 1 would otherwise, and also to make ony 
ether objections.” The court said, "Yes." The trial attorney for 
the plaintiff then began to read from the trangscript of Lewis' tes- 
timony at the former trial. The trial attorney for the defendant 
thereupon made the following objection: "I objeet to this testimony 
as the proper foundation has not been laid, no reason shown for 
Feading this.” The court over-ruled the objection and the trial 
attorney for the plaintiff proceesdet te read the questions and 
anewers from the traneoript of the testimony. 

During the reading of the teatimony the trial attorney 
for the defendant interposed objections to parte of the testimony on 
various grounds, as, for instance, that the testimony 414 not relate 
te the work provided for in the contract; that certain questions were 
leading; that certain questions called fer conclusions; and that 
certain answers were conclusions. The court sustained some of the 
Objections of the trial attorney for the defendant and over-ruled 
others, 

In out opinion the trial court did not err in the cir- 
Cumatances in permitting the transcript of the testimony of Hyman 


Lewis to be read in evidence in the absence of Lewis. We think 


J 


‘that the court reasonably covld have inferred that the trial at- 


a terney for the defendant had consented that the transcript of the 


— 





⸗ testimony might be read in evidence, subject to the right of the 
trial attorney to object to the testimony on any grounds that might 
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have been urged if the testimony had been given in person by Lewis. 
The trial attomey for the defendant assumed incon- 
sietent positions in regard to the reading of the trasneript of the 
testimony, and evidently confused the court as to what his real ine 
tention was. The trial attorney for the defendant consented that the 
questions and answers might be read from the transcript of the testi- 
mony, reserving "the right to object to the witness the same” as he 
"would otherwise, and also to make any other objections.” Then after 
the reading of the transcript of the testimony had been begun he 
edjected that the “proper foundation has not been laid, no reason 
shown for reading this." If it sheuld be argued that when the trial 
attorncy first consented to the reading of the questione and answers 
from the transcript of the testimony, the reservations on behalf of 
the defendant were broud enough to include the objection that the 
absence of the witness had not been accounted for, then ne part of 
the transcript of the testimony, not even the steneographer's notes, 
sould have been read in evidence; and the agreement on behalf of the 
defendant that the questions and answers could be read would have 
been nullified by the reservations, In other words, if the reserva- 
tions should be ao construed, the trial attorney for the plaintiff 
should not have heen pormitted to begin the rensding of the trane- 
“eript of the testimony at all. In our opinion the reservations 
should not be so construed, We think that the reservations should 
be interpreted go ap te give effect to the stipulation of the de- 
“fontant in regar4 to the reading of the questions and answers from 
the transcript of the testimony. In this view the defendant would 
have had the right, under the reservations to make only the eame 
“Objections to the testimony while it was being read in evidence as 
he would hove had if the defendant had testified in person, We do 







, t think that at this stage of the record, namely, before the trial 
ey for the plaintiff had begun to read the transeript of the 
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testimony, the trial atterney for the defendant intended to object 
to the reading of the transeript of the testimony on the ground that 
the plaintiff had not made the proper showing to entitle the plain- 
tiff te heve the trarnseript of the testimony read in evidence. If 
the proper showing had not been mate, and the trial attorney fer the 
defendant desired te take advantage of that fact, he shonld not have 
consented that the questions and answers might be “read from the 
transcript instead of the stenographer's notes;" he should have 
objected that the transcript of the testimony of the absent ritness 
legitimately could not be read in evidence in any form whatever, 
whether from the tranaeript of the testimony or from the stenog- 
rapher'sa notes. By consenting that the questions and anewere might 
be read from the transcript of the testimony, the trial attorney 
Tor the defendant waived hie right to require the plaintiff to pro- 

| @uce the witness or else properly to aecount for the absence of the 
witnese, 

The objection which the trial attorney for the defendant 
‘Subsequently made after the trial attorney Sor the plaintiff had be- 
gun to read from the transeript ef the testimony wan, in the cir- 
Cumstances, equivocal. It may be that the cbjection might be con- 

struei as an intention on the part of the trial attorney for the 
defendant to repudiate his agreement that the questions and answers 
Might be read from the transcript of the testivony, But in view 
of what had preceded that objection, we do not think that the 
_@ourt erred in not aseuming that the trial attorney for the de- 
Tendant intended by the objection to repudiate his stipulation 
that the questions and answers might be read from the transcript 
of the testimony. 





In the clreumstances, if the trial attorney for the 
‘defentant intended to repudiate his stipulation, he should have 


ented clearly hie intention, In other words, he should have 
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made his objections specific and should have stated in unambigu- 
ous language that he objected to the transcript of the testimony 
Deing read until the proper showing had been msde to render it 
admissible in evidence. If he had made a apeoifiec, unambiguous 
objection, the probabilities are that the plaintiff would have 
Obviated the objection, In any event a specific, unequivocal ob- 
ection would have afforded the plaintiff an opportunity te obvi-e 
ate the objection, In the case of Stone v. Great Yestern O11 Com 
pany, 41 Ill. 85, the court said (pp. 04, 95): "It has bean se 
often held by thie court that objection to evidence must be spe- 
cific, that it has become the doctrine of this court. The rule is 
‘that the party making the objections must point out specifleally 
thoee insisted on, and thereby put the adverse party on hie guard 
and afford him an opportunity to obviate them,” To the same effect 
are the following cases: Ihe Chicago & Eastern [illinois RA, KR. Co. 
vy. Wallace, 202 111, 129, 133; Benefield v. Albert, 132 111. 665, 672; 
gago & Eastern Illinois A. KR. Go, v. Hohland, 122 Ill. 461,468; 
Bilson v. King, 83 111., 232, 235, 236. 

Counsel for the defendant states that at the close of 
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the plaintiff's case a motion was made on behals of the defendant 
"to strike out all the testimony read from the transeript, which 
‘motion was over-ruled.* Since we have held that the court 4i7 
not err in assuming that the defendant stipulated that the trane- 
eript of the testimony micht be read in evidenee, a motion by the 
defendant te strike the testimony from the record properly should 
have been over-rule4, Eut no euch motion was made by the defendant. 
The abstract shows that such a motion was made, but the 
‘Fecori does not show any such motion, According to the pages of 


the record referred to in the abstract, the only motion that was 





on behalf of the defendant was a motion that was made at the 
@lose of the testimony of the defendant, whe had been called as a 
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witness by the plaintiff. This motion was made in the following 
circumstances. The defeniant had been asked a question by the trial 
attorney for the plaintiff as to the customary charge for papering 
in the city of Chicago, and the defendant had begun to answer the 
question, when the trial attorney for the defendant said, "I object 
to that question. It ien't shown that papering was done, what was 
necessary" The court stated, “It has already been admitted ence.” 
The defendant was asked another question by the trial attorney for 
the plaintiff - “How much rer it be?” The defendant —— 
"Seventy-eight, the same you got it there." The trial attorney 
announced, "That is all if the court please. That is our case," 
The trial attorney for the defendant then made the motion in con- 
troversy as follows: “How, if the court please, I want to further 
move to atrike that out, because it is impossible to cross exanine 
this witness who testified, whose testimony ras read ile or to 
get into the record the situation as it actually was, instead of as 
he telis it.” The court sald, “Well, it is auch a emall amount. 
Re gave some idea of what it would be under different processes; the 
jury can determine that, I think, somewhere near.* ‘The trial at- 
torney for the defendant replied, “Not without guessing.* The court 
said, “And you are not barred from introducing testimony in revuttal 
to show the condition as to what was actually used and the market 
Value of it. It may not be accurate, but I don't know any other 
Way to get it in." The record then shows that the plaintiff rested. 
We think that it is obvious from the context in which the 
Motion was made, that the words "move to strike that out* as used in 
the motion, refer to the defendant's testimony immediately preceding 
the motion, and not to the transcript of the testimony of Lewis that 
Was read in evidence, The reason which is assigned in support of 
the motion to strike out the part of the defendant's testimony 
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immediately preceding the motion, is that "it is impossible to cross 

f 

examine this witness who testified, whose testimony was read in here," 
a 

The motion itself, however, is directed to the defendant's testimony. 


Couneel for the defendant further contends that the court 










erred in admitting in evidence certain checks. The plaintiff testi- 
fied that the checks were paid to Hyman Lewis for finishing the work. 
We are of the opinion that the court did not err in admitting the 
Deheoxs in evidence. 

Counsel for the defendant further aseigne error on the 
giving and the refusing of certain instructions by the court. We do 
| t think that the court committed any reversible error in this 
“reopect. 

{ Por the reasons stated the judgment of the trial court 
“4s affirmed. 
AFFIRMED, 


“Matohett, P. J,, and MoSurely, J., coneur. 
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PETER J, SOBIESKI, Guardian of 


the Estate of John Sobieski, Minor, 


Appollee, 
APPEAL FROM CIRCTIT COURT 
ve. 


CITY OF CHICAGO, a Municipal 


erperetion, Appellant. 2 42 1.A. 6 25 


OF COOK COUNTY. 


MR. JUSTICE JOHNSTON DELIVERED THR OPINION OF THE COURT. 


This is an appeal by the City of Chicago, the 


respondent, from an order in a mandasus proceeding directing the 
responéfent to pay a judgment in the sum of $8000 and costs with 


interest, recovered against the respondent by Peter J, Gebieski, 
the petitioner, as father anf next friend of John Sebieski, 

This appeal has been contolidated for hearing with 
the appeal Ne. 30613, prosecuted by the City of Chicago in the 
case of Peter J. Sobieski, guardian of the estate of Valter 
Sobieski, a minor, v. City of Chicago, Ye have written an opine 
fon in the latter case affirming the order of the trial court, 
and the opinion in that case is decisive of the questions in- 
volved on the present appeal. 
The order of the trial court is affirmed. 

ORDER AFFIRMED, 
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KATHERINE GROSSHAN, 
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App ’ APPRAL PROM GIRCHUTT comer or 
va. 
cook couTy. 
CITY oF CHICAGO, 
h Oo 
en 2 497A, 6235 


BR, JUSTICE JOHNSTON DELIVERED THY OPINION OF TH® CouRT, 


This is an appeal by the City of Ghiecago, the respondent, 


from an order in a mandswus proceeding directing the respondent te 
) 


pay ® fudement in the sum of $10,000 and costs, recovered against 











the respondent by Katherine Grossmen, the petitioner, 
| This appeal has beer consclidated for hearing with the 
“appeal Bo, 30613, prosecuted by the City of Chicage in the case of 
‘Peter J. Sobieski, guardian ef the Metate ef Walter Sobieski, a 
mis r, v. City of Chicage. We have written an opinion in the 
| tter case affirming the order of the trial court, end the 
ion in that case is decisive of the questions invelved in 
present appeal. 

The order of the trial court in affirmed, 

APY TRMED. 


att, P. J,, and MeSurely, J,., coneur. 
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‘VIOLA PAULEY, ) 
" Appellee, 
} APPRAL FROM CLACUIT COURT 


vs. 
| OF cook counry, 
_ CITY OF CHICAGO, a Municipal 


; te. = e42t.A. 625 


BR, JUSTICE JOHNSTON DELIVERED THE OPINION OF THY COURT, 


This is an appeal by the City of Chicago, the res- 
 pondent, from an order in a mandamus proceeding direéting the 
spondent te pay a judguent in the sum of $1,000 and cavte, 
red against the respondent by Viela Fa ley, the petitioner, 
This appeal has been consolidated for hearing with 
appeal No, 30613, prosecuted by the City of Chicago in the 






of Peter J, Sobieski, guardian of the estate of Valter 
deski, a minor, v. City of Chicago. Ye have written an 
in the latter case affirming the order of the trial 
» and the epinion in that case is decisive of the 
ions involved on the present appeal, 
The order of the trial court is affirmed. 
ORDER AFFIRMED, 


ett, P. 7., and HeSurely, J., concur, 
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JAKES G. COLLINS, 

Appellee, 

AYPEAL FROM BYNICIPAL COURT 
va. 
OF CHICAGO, 
 RSSIE BG, MORELAND, Administratbiz 

of the Estate of H. D. Moreland, —— = 
Deceased, 2 4 2 ae: (> ©) 

Appellant. y Helle W fe 


ER, JUSTICGS JONNSTGN DELIVERED THE OPINION OF THE COURT, 


This is an action brought by James “. Collins, the 
Plaintiff, agsinst H. D. Mereland and C, A. Bieoll, the defendants, 


Lenina 


under the Illinois Seourities Act, known as the “Zlue Sky Law," to 
Yeesver the price paid by the plaintiff for 25 shares of the common 
stock of the Central and Coast Company, a corporation, of which 
Moreland was president and Nicoll was secretary. No service was 
had on Hieoll, 

The case wae tried before the court and a jury. The 
jury returned a verdict against the defendant, Moreland, in the sum 
of $475, which included $75 as attorney's feos for the plaintiff, 
The court entered judgment on the verdict. From the judgment the 
defendant Moreland has prosecuted this .ppeal. While the appeal 
| Was pending Mereland died and Renie B, Moreland, administrotrix 

of his estate, was substituted as defendant. 
The stock was purchased by the plaintiff from ¢. B. 
Headley, a stock snlesman, for $400, 





The plaintiff has renewed a motion, previously made 








in thie court, to strike the bill of exceptions from the record 

on the ground that the bill of exceptions was aligned by the court 
after the expiration of the time granted by the court. We denied 
the eriginal motion for the reason that the plaintiff stipulated 


in writing that the original bill of exceptions might be incorporated 
2 : — 





Loe 
Riera, j 1 \ 
Dy ve ual —8 


TAOS UTTAR MOM LEA. 
— fo 


— I — — 





— — A a 
waren nae W wora rao ors —— —— eorrent. ry. ae 


, wee. 
Sled 


om nace co anna * ovens aottos oot ter il er 
Stan bios * — —— ot ae —* baaketgy, 9 ait featese, Trt 
ot sya ab holt ma eros «tnt, tee 9 RARE SAL 


moo ons te ors an tot Vradmbe La ong * a r sate 0 on⸗ reveee 












_ ote te vaiebeeeqroe * sWaeoned tuned baa Lerdand 9at 3 
one —— a "ues etaen eaw en * mers ae: ihe 


at a bie #awoo os * — 9 
our, — qumdewa tt he ‘Toes ceo ot ah me 


me edt al "bine Lert alt sFuabanroh one fanieye —— 
| Mite atat⸗ edt ‘tol geet a yomres v⸗ ae ave boty | 





as iapactey sae ae — 
ode —R add ll to lbxey edd me tuamahiok beatin bere ftyoo os 
laoqce sie ate ey ald? ——— aa — — taebae'te 
xirgorielaiube bose Coro .& olaell han both haeleted palbmeq ea 
Jonbao leh as dosadteudea saw yohatio: ane 
‘ oa 0 mott Ttltatele adt yd beantourg sew doote off 

20088 xo? hanes fae aoote a sro 

ebas —— Mohs om e beowenet aan Yelratale aft | 
hxeset edt max? anoitgqeone to (Lid oft edltta of ——— anid | ⸗ 
faveo sd? yd homypin saw exoliqwoxe to [Ltd ont stadt baw ory odd — 
_ bekneb oF S109 odd yo badnaty emit ead Yo sotgantoxs odd 09 
botetwatss Ytitutalg ot send woaeer oa⸗ x0 | a 


beveroqtosat od tetg be anotsqooxe to ans Lantytxo edt . “aatater : 


— — 





the record and that by euch etipulation the plaintiff wae pre- 







‘eluded from raising the objection that the bill of exceptions was 


t signed in time. Northwest Park Dietrict v. Hedenberg, 267 111. 
838, 800; Lederbrand v. Piokrell, 167 T11., 624, 625, 

We are of the opinion that the present motion should be 
nied fer the same reason, Counsel for the plaintiff centend that 
dr the stipulation the bili of exceptions was referred to as the 
“*s0-called* bill of exceptions, and that by thus designating the 
pina of exceptions the plaintiff did not waive the right to object 
that the bill of exceptions had not beon signed in time, We de not 
think that the characterization of the bill of exceptions as a “*so- 
eeaaea bili of exceptions materially changed the situation, In 
ether words, in cur view the phrase “so-calied" reasonably cannot 
be interpreted as meaning that the plaintiff signed the stipulation 
“subject to the right to object to the bill of exceptions on the 


‘. 
ground that the bill had not been signed in time, 


} 
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#014 him the stock as part of a conspiracy in which he was engaged 


The theery of the case of the Plaintirsf ie that Hoadley 


‘With Moreland and Nieoll te evade the Illineie Seeurities Aet; that 
the stock was what in known ag "Clase D* stock under the Tllinote 
Securities Aet, and that as the Central and Coast Company had not 
“qualifiea under the Act to sell stock, the sale of the steck to the 

“plaintisr Was void. 

: The defendant does not deny that the stock was "Claas D* 

“atock, and admits that the Central and Ceast Company was not qualie 

fled to sell the stock to the plaintiff, But the defendant contends 

that in the sale of the stock by Hoadley to the plaintiff Roadley 


was Bot acting as the agent of the Central and Coast Company or in 


Mo — * 





— with anyone, but was making the sale in good faith se an 
endent salesman; that Hoadley purchased the stoek from the 
Securities Company, to “hich company the Central and Ceoaet 
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Company had sold the stock; that this sale to the Product Securities 
Company was the only sale of stock that the Central sand Coast Com- 
pany had made; and that this sale was a transaction such as is per- 
missible under the Illinois Securities Act, 

The plaintiff mabntains that even asswming for the 
sake of argument that the sale of stock to the Product Securities 
Company was lawful under the Illinois Securities Act, the evidence 
shows that the sale was not made in good faith, but that the sale 
Was made as a subterfuge to evade the Act. 

The Central and Coast Company owned certain oil fields 
near the town of Princeton, in the state of Indiana. The Products 
Securities Company, which was organized about five months before 
Moreland became president of the Central and Coast Company, was a 
corporation organized "to purchase, sell or dispose of stock parti- 
cipation certificates of shares or interest in trust estates or 
associations organized or proposed to be organized or doing or 
about to do business in any of the United States, ****" The 
amount of the capital stock of the Products Securities Company 
actually paid in was $5000. The Central and Coast Company and the 
Products Securities Company were both located in the city of 
Chicago, and occupied the same office, WNicoll was secretary of 
both corporstions, and Nicoll and Moreland were on the board of 
directors of the Central and Coast Company. Both the Products 
Securities Company and the Central and Coast Company had the same 
attorney and this attorney was a director in the Central and Coast 
Company, 

The testimony on behalf of the defendant shows that 
the Central and Coast Company sold 30,000 shares of its stock to 
the Products Securities Company at $9.60 a share, making a total of 
$288,000; that the Products Securities Company paid $48,000 in cash 


‘md gave its note for $240,000; and that the Central and Coast 
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Company held the stock as collateral for the note; that the come 
panies were represented in the transaction by the same attorney, 
who was the regular attorney for beth companies; that the Preducts 
Sequrities Company #014 Headley $15,000 worth of stock that the 
Company hed purchased frau the Central and Const Company; that the 
atterney for the Products Securities Company and the Central and 
Coast Company “handled the transaction in which” Hoadley purchased 
the atock; that the Products Securities Company sold some of the 
Central and Coast Company stock to other stevk salesmen, who in 
turm 3014 it te the public; that money which was realized on the 
Seles ef the stock by Hoadley and the other salesmen to the 
amount of $120,000 was applied ae payment on the note whieh the 
Products Securities Company had given to the Central and Coast 
Company; that the part of the sateck whigh the Products Seourities 
Company had purehased — paid for “wae surrendered baek te 
the Contral and Conet Company ;* that the Central and Coast Com- 


- pany is no longer in existance, 


Headley apparently was a man of mo wealth, He did 
mot maintain an office except at hie bome. In addition to the 
Sale of stock that he made to the plaintiff he made many other 
Gales, The plaintiff hed known Noadley for five years before 
he bought the stock, The plaintiff purchase? the stook from 
Hoatley on January 25, 1991, and the steck certificate, hich 
was sicned by Mereland as president of the Central and Ceast 


Company and by Bicol) as secretary, was dated on the vane date, 
 ~‘mamely, January 25, 1922, although the defendants contend that 


Headley purchased the etock that he seid to the plaintiff ond to 


others frou the Products Securities Company. 


Evidence on behall of the plaintiff shows that in 


¥ order to induce prospective purehasers to buy the eteck of the 


end Cosat Company the prespective purchasers were taken on 
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railroad excursiona to Princeton, Indians, te view the ofl fields 
of the Central and Coast Company; that Ficoll went slong an sev- 
eral of these exoursions; that Kereland vent on one of the ex~ 
Gureions; that on one of the exoursione Nicoll,in the presence 
of the plaintiff and of Hoadley and others, turned to Headley and 
eaid, *Here is one of our best salesmen in the field;" that on 
other excursions Hoadley introduced prospective purchasers te 
Bicoll. 

We do not think that the verdict of the jury is 
menifestiy against the weight of the evidence, 

We are of the opinion that in the sale of the stock 


ef the Central and Coast Company by Hoadley tc the plaintiffs, 


the evidence shows that the defendant conspired with Nicoll sand 
a to evade the Illinois Seeurities Act; and that there- 
fere the sale wan void, Ye think that the sale ef the 30,000 


 ghares of stock to the Products Securities Sompany was not made 


: in good faith, but was part of the econaniracy to evade the Tllde 


q 
; 
— 









Mois Securities Act. As was enid in the case ef Holly Springs 


Savings & Insurance Company v. 
» 52 Mhes. 2981 (p. 289), “The courte will leek through the 
sham and measure the rights of the parties by the real nature of 





the transaction." In this view it is not necessary to determine 
the question whether if the eale of stock to the Products Seeuri- 
q ties Company had been made in good faith, it would have been a 

‘ lawful eale under the Illinois Secutities Act. 


Counsel for the defendant contend that as to Moudley 


and the defendant, “the relation of principal and agent was not 
a established by sufficient competent evidence." We do not think 
the question ie one of agency, but censoiraey. 


Counsel for the defendant contend that the court 


errea in permitting one of the witnesses who had bought stock to 
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testify that he hed sued for his money; that the case had been 
settled, and that he got his money back, We do not think that 
the ruling of the court in this reepeet constituted reversible 
error, : 
It is further contended by counsel tor the defendant 
that the court erred in not permitting the defendant to introduce 
. in evidence certain pages cf the minute book of the Central and 
Goast Corpany to show that the Central and Coast Company made a 
gale of its stock to the Products Securities Company for value, 
and that 4+ wae the only sale made by the Central and Coast 
_ Company. The pages of the minute beok whieh the court exeluded 
40 not appear in the abstract, and therefore the ruling of the 
sourt should not be conmelidered. Parks v. Western, 193 I11. App. 
204, 285. Sut irrespective of the question whether the objection 
ef counsel for the defendant ie preserved for review, the objec~ | 
tion is immaterial since we are of the opinion that even though 
the sale by the Central and Coast Company to the Products Seeuri- 


a eee re ee 


ties Company may have heen regular in form, the sale was net made 
_ dim good faith but wae part of the conspiracy to evade the Illinois 
Securities Act. 


Counsel for the defendant further contend that the 








| eourt erred in permitting qounsel for the plaintiff te make in 

4 hie closing argument improper statements in regard to the purpose 

for which the Illinois Securities Act was enacted. Ye do not thimk 

that there was anything in the remarke ef counsel for the defendant 

that would constitute reversible error, 

For the reasons stated the judgment is affirmed, 
APFIRMED, 


nett, P. J., and KeSurely, J,, concur. 
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JOHN P, MELLIS, 
Appellee, 
APPRAL FROM BUNICTPAL COURT 
i vs. 
i OF CHICAGO, 
YELLOW CAB COMPANY, — 


a tenia 24 2 1 6 2 6 


BR, JUSTICZ JOHNSTON DELIVERED THE OPINION OF THE COURT, 


















This is an action brought by John ?. Kellis, the 
Plaintiff, against the Yellow Cab Company, the defendant, to ree 
cover the cost of repairing the plaintiff's automebile which the 
Plaintiff alleges was damaged by being struck by a motor truck of 
the defendant. 

The case was tried before the court without a jury, 
and the court entered judgement in favor cf the plaintiff in the sum 
of $138.33. From the judgment the defendant has prosecuted this 

appeal, 

The principal grounds on which the defendant agks for a 
| ‘Feveraal of the judgment ara: (1) that the evidence does not show 
F that the defendant wae guilty of negligence; (2) that the coat of 
repairing the plaintiff's automobile was not properly proved, 

There were only two eye witnesses to the jioecurrence « 
_ Gharles Carroll, whe testified on behalf of the plaintiff, and Janes 
Gondon, who testified on behalf of the defendant. At the time that 
t Plaintiff's automobile was struck by the moter truck the automo- 
bile wae parked near the east curb of South Wabash avenue, a street 
in Chicago that runs north and south, The motor truck was going 

Rorth on Wabash avenue. Street cars were operated on Wabash avenue, 
: Carroll, whe was a street car conductor, testified that 
a ® car was going north on VYabash avenue; that he was on the rear 

‘Platform of the ear and saw the accident; that the motor truck was 
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“about five or six car lengthe behind hie car ani was going at the 

ti te of about thirtyéfive miles an hour; that the moter truck 

ounded off the rear end” of his car and hit the automobile at the 

“gurb; that at the time his car was standing still; that there would 

room for a vehicle to pass between the car and an automobile 

parked at the curb; that he did not see a colored man near the 

boone of the accident; that he 4id net see a child walking in frent 
the motor truck before it stopped, but that he is not sure about 
8. 

1 Senden, whe wae a mechanic employed by the defendant, 

testi fins that he was driving the motor truck and was following the 

street car at a distance of about SC or 75 feet to the rear of the 

ear; that he 4id not come to s dead stop but just slowed down; that 

he automobile was atanding at the curbstone on the east side of the 

| reet facing south; that as he came along the street car just started 

a? ; that he was going between the automobile and the street car; that 

, colored fellow atepped out in front o* the motor truck; that he, 
witness, stepped on the brakes; that he hit the rear steps of 













ꝛ street car with the rear wheel of the motor truck and that this 
imrew the motor truck around to the automobile; that he was driving 
ut the rate of about sixteen miles an hour; that there wae sufficient 
for him to pass between the street car and the automobile; that 
colored man, who came around the automobile and stepped in front 
f the motor truck, had a bottle of coffee and a plece of pie in his 
na; that as soon as the street car started the colored man started 

walk across the street; that when he, the witness, caw him, he, 

he witness, attempted to stop to avoid a collision; that after the 
ident he, the witness, tried to gat the colored man's name, but 
the man refused to give his name; that the conductor 4id net try 


the man's name, 
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Ve are of the opinion that the finding ef the court that 
the defendant was guilty of negligence is not manifestly against the 
weight of the evidence, 

In regard to the question whether the cost of repairing 
the automobile was properly proved, the defendant is not in a position 
to raise that question, as it hae not been saved for review. 

The only evidence in reeapect of the eost of repairs was 
introduced by the plaintiff, He testified that “the back fender, 
running board and other iteme were damaged." He tdentified an 
itemized bill for $139,353 for the repairs, and tostified that he 
paid $25 on the bill and that the Chicago Motor Club, an insurance 
company, paid the balance, On the bill for repairs appears the fole 
lewing: “General Repairing and Overhauling. First Clans Service. 

in account with F, A, Davison, Expert Motor Kan, Starting, Lighting, 
and Ignition," | 

The plaintiff offered the bill for repairs in evidenee, 

and the court admitted it over a general objection made by the de- 
‘fendant, 

| All that the record shows in regard to the general ob- 
“fection of the defendant when the bill was offered in evidence is as 


‘follows: Trial attorney for the plaintiff: 2 offer the bill in 


@vidence," Trial attorney for the defendant: "I ebject to the repair 
J 
‘waa, . 


: 
1 


It is the well established rule that objections to evi- 
must be made specifie so that they may be obviated if possible. 









& astern Illinois Kk. A, Co. v. Wallace, 202 112., 129, 133; 


v. Wade, 206 I11., 523, 533; 8 Ency of Pi, 
Pr., 228. It ie also a well settled rule that a general objection 
net sufficient unless the evidence objected to is inadmissible for 


| aay R ap v. Rathneay, 225 I11, 
878, 283, 284; Illinoie Central R. R. Co. v. Wade, supra; Chicage & 
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E Ti R, R . V. Valleee, supra; 8 Eney. of Pl. and Pr., 
228, It has been held explicitly that objections in such form as *I 
object" and "Defense objects" are insufficient. Jourdag v. Patterson, 
102 Mich, 602, 604; Hutehinson v. Whitmore, 95 Mich., 592, 593; Crab- 
Sree v. Vanhoogier, 53 Mo. App. 405, 411. The paid bill for repairs 
which the defendant objected to generally was not inadmissible for any 
purpose. Bven if it should be conceded for the sake of argument, that 
in the circwmetances the paid bill for repairs was not sufficient alone 
to establish prima facie the cost of the repairs, and that it was in- 
Gumbent on the plaintiff to introduce additional evidence as to the 
eost of the repairs, yet the paid bill for repairs was an item of evi- 
dence which was aduissible as part of the evidence to prove the cost 
eof repairs, In other words, the paid bill for repmirs, even if it 
should be asaumed to be insufficient proof in itself, nevertheless was 
an element of proof tending to show the cost of repairs. Volkmar v. 
Third Avenve Ry, Co., 58%. Y, Supp. 1021; Galveston & Houston Zlectrie 
By, Co. v. English, 178 3.%. 66 (Court of Civil Appeals of Texas); 
Allen v. Brom, 159 Minn, 61, 62, The paid bill for repairs being ad- 
Bissible in evidence in this aspect at least, the general objection 
‘that wae made to it by the defendant was insufficient. If a apeeifie 
‘object ion had been made by the defendant that the paid bill for repairs 
‘ not sufficient proof in itself, the objection probably could have 










obviated by the plaintiff, Or, if at the close of all of the 
dence the defendant had made a motion to strike the paid bill for 
re from the record on the ground that it was insufficient proof 
the cost of the repairs and that additional evidence was required, 
Plaintiff doubtless would have introduced additional evidence if 
deemed it necessary, 

In diseussing the question of the sufficiency of the 
enee of the cost of repairs, we have asewmed for the sake of 


t that the evidence om the present reeord is insufficient. 
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: ) do not wish to be understood, however, as so holding. In the 

, that we have taken of the case, that question has not been 

rly saved for review, 

: For the reasons stated the Judgment of the trial 
is affirmed, 

AFFIRMED, 


hett, P. J,, and MeSurely, J., concur, 
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CHARLES MILLER and HARRISON & 
REIDY, e Corporation, 
















Appellees, 
” APPYAL FROM MIVICTIPAL COURT 
oF s 
SANUSL BRIGHT, co 
Appellant. 


2421.4. 626 


MR, JUSTICE JOHNSTON DELIVERED THE GPINION OF THE COURT. 


| thie is an appeal by Samuel Bright, the defendant, 

| from s judgment in favor of Charles Miller and Harrison & Relay, 

 & corporation, the plaintiffa, in an action brought by the plain- 

 ‘tiffe to recover commissions amounting to $1000, alleged to be due 

{ te the plaintiffs for procuring a purchaser for certain property 

owned by the defendant. 

| On Hareh 5, 1926, on motion of the plaintiffs we struck 

the bill of exeentions from the record. 

| All ef the assignments of error of the defendant re- 

te to questions which 46 not appear om the reeord proper, and 

eh could be saved for review only by a bill of exesptions, In 

absence of a bill of exceptions, the jutgment is affirmed, 
AVFIRMED, 


ett, P. J., and KeSurely, J., concur. 
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9 IRMA PAY VANNIER, 
J Appellant, 
APPEAL FROM SUPERIOR COURT 


OF COOK COUNTY. 


Appellee, 2 4 2 1 9— G ps 6 


BR. JUSTICE JOHNSTON DELIVERED THA OPIRION OF THE coURT, 





This ia a suit fer divorce brought by Irma Fay Vamnier, 
the complainant, against Raoul Varnmier, the defendant, on the 

ie ground that the defendant wae guilty of extreme and repeated eruelty 
| to the complainant, Under a soecial and limited appearance the de- 
a feniant made a motion to diemiss the till of complaint for alleged 
want of jurisdiction anparent on the face of the bill, The chan- 

} Gellor granted the motion. The order dismissing the bill is as 
follows: 


“On motion of defendant to diamise the bill herein fer want 
of jurisdiction, said motion being made under his special appear- 
ance, after inspection of the records ani ofter hearing the argu- 
ments of counsel for beth parties, and it appearing that at the 
time of the filing of the bill of complaint herein there was in 
full foree and effect an order of the Municipal court of Chicago 
requiring this defendant to pay $25 per week for the support of 
his children, obtained in a proceeding instituted by the con-~ 
Plainant herein for the support of herself and children under 
the Konesupport Act; and it further appearing that the cause of 
action set out in said bill of complaint, if any, existed at the 
time the complainant herein instituted the proceedings above 
referred to, after due deliberation it is thereupon considered 
that the complainant has waived her right of action in equity 
and elected to pursue her remedy at law, and it is therefore 
ordered that the bili of complaint herein be, and the same is, 
hereby diemissed at complainant's costs for want of jurisdie- 
tion, without prejudice to an action at law," 


From this order the complainant has prosecuted the 
present appeal, 

In our opinion the order of the chancellor disxtiesing 
the bill of complaint was erroneous, The question ef election of 


_ Femedies was not involved, In Corpus Juris, vol. 20, pp. 2, 3, the 
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doctrine of election is stated as follows: 

"Blection of remedies hae been defined to be the right to 
choose, or the act of choosing between different actions er 
remedies, where plaintiff has suffered one species of wrong from 
the act complained of. Broadly speaking, an election of remedies 

ie the choiee by « party to an action of one of two or more co- 
existing remedial rights, where several such rights arise out of 
the same facts; but the term has been generally Limited to a 
choice by a party between inconeiatent remedisl rights, the 
assertion of one heing necessarily repugnant to, or « repudiation 
of, the other. Thus in its technical and more restricted sense, 
@lection of remeties in the sadeption of one of two or more coe 
existing remedies, with the effect of precluding a resort te the 
othere,. 

The bill of complaint, waong other things praye fer a 
divorce, support of minor chiliren and alimony for the complainant. 
The order of the iunicipal court related only to the support of the 
ehildren and to the support of the complainant. It is obvious that 
the complainant was not confronted with co-existing remedies on the 
Same state of facts or for the same wrong. ‘the remedial right fer 
divorce which the complainant prays fer is wholly independent of 
the right involved in the Kunicipal court action which the come 
‘Plainant brought for non-support of the complainant and the 
oh: ldren, It may be that on the hearing in the divoree proceed- 
ing, if the defendant shows that he is paying for the support of 
his wife and children wider an order of the Municipal court, the 
meellor could consider such fact in deciding the questions of 
Support for the children and alimony for the complainant. 

v. Roarke, 77 H.J,¥q. 181, 184, But in any event such fact 
24 not preclude the complainant from her right to be heard on the 


endent question of diverce. 
For the reasons stated the order of the Chanceller is 


sed and the cause remanded, 
REVERSED AND REMANDED, 


t, P. J.. and MeSurely, J., concur. 








‘dace 
sawoliel sa besate wt ——— to oata a⸗ 


ot deals ai ed | poi Matte aged san eathenex: ; J 
to angitoa TLlh ae nt sayy 3 te at sites 
mov: pawrw to — ae — histaiq exer 289. 
solheuet to * * ——— te — 5— 
-99 Stem te * to soliton ma of ysteg « yt tat ah 
te ¢we oa al pe al seve Sexeven wee ie ee * 
a of Crest ‘¥Vlioreaey ‘nee sed 24 
edt ,aidgiy nibeunt tastatenoaal asewted av dont a — 2 
— ts xo ,0¢ Jusogweet yiitanaesen gauisd one to nolttteses 
abustan 


SS Ads Bikes oimtoed? afi at aedT .tedto ed? ,to 
eon wom x0 * hag wie nohiqota. $ Le 


eh Lmotboreny 26 ne 
ode ot exonws s — to toute ait dtlw ,eetbhemex ine 
satedia 





a tot eynte agate we an 0 mone fate Lemme te tied « sat 
atanarte Long ed tot ymomtie bae woth Lito | tomttm io dvodiita "oonaw! 
ad? “te fegque ei 02 ane bese ler sttue taqto iad ons to ‘tobre en 
tadt avolydo wt $1 “tneks Leno edd Yo dromque ‘odd OF Bla noah 6nd 
ot uo setboumt guitstxenoo Adie betimowtnes ‘gon dae Gabbnscqmebow’ 
tet diyls Lgtdenot oft spaor vans oud <0t to stent te bade Gat 
to dashnegebal qLfodw at tot vyasq thanks (qned’ ody Wakil Sokeee 
1a mee, aft fate, aatsen tence foglo tail out ut hevgovak — * 
ate ‘odd bas fant testes on "te froceumaaoa ot Pyuord, tanmka 
— o ao i edt ab qubmed-ert we * ed you 6t pes 

















* Noaqm ade sot waiyeg, at * —— vente ae pam ion ond } ee 
Bia oslo 5 ote, ee ia Bi pte 2) * reas sid Cai iy 
“ent tatoo thet y hawt entre wwhre ae — a * 












—9* a o tas⸗ om “yt toed bl seat ten “xebtanea. blwee. 
ey ee or roe bows. me th ht, — * 
font okie teva qe mb tet Revs BL phot Tl 


ol AE Daa ae, Veggie pec omnia aa quoo end af 
paciamerpreatw rp wl i 
#! telfesaeds o48 Lea ashie add hotede a ot cot 


bedsomet eevee ond bas boa te ve 
— — aa gau van a D——— 


2 SS MO’ y«t pefeotetow baa, .% —R ocio aa 


wan: br) i te ae yee hike n£e 





a Te sacle were 


FN AMR — bah Pike 


OR alae woe ontiheie 







i 
As = 30707 — 
— 


a“ 
— — 


s A. BROPHY, 
Appellee, 
APPEAL FROM SUPERICR COURT 


OF COCKE COUNTY, 


a 


vs. 


| ‘BERTHA FEIGEN et al., ead 
: mais, J 242 1.4. 627 
‘i 


: BR, JUSTICE JOHNSTON DELIVERED THE OPINION OF THE COVAT, 


¥ This is a suit in equity brought by James A, Brophy, 
im complainant, agninst Bertha Feigen, Philip HK, Feigen, her 


husband, Bugene V. Douvan, Herman 5, Feigen, Union Bank of Chicago, 









a corporation, the defendants. 

| The court entered a decree against the defendants. An 

appeal from the decree was oaliowed the defendants jointly. ‘the 

appeal bond was signed only by the defendants Bertha Feigen and 

‘Philip ". Feigen. 

a Motion is made by the complainant te ¢ismies the bill 

7 on the ground that the appeal bond is net signed by all of the 

 defentants, | 

It is the well settled rule that an appeal is purely 

statutory and that a party to avail himself of such a right must 

st istly comply with the order of the court granting the appeal; and 

iiiat when & Joint appeal is prayed and allowed ali of the appellants 

Sign the appeal bond or the appeal, on motion, will be dismiased. 
ongrezational Chureh of Harvard v. Page, 255 I11., 267, 268. 


The appeal ia dismiesed, 
APPRAL DISMISSED, 


ett, P. J., and MeGurely, J., concur, 
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MICHAEL GIAMARIA, 
Appellee, 
APPRAL WROR CIRCUIT COURT 
v5. 
OF COOK COUNTY, 
CERTIFIVD ICE CREAK CO., 
a Corporation, 
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WR. JUSTICE JONESTON DELIVERED THE OPINIGKE OF THE COURT, 


this is an action brought by Michael Giamaria, the 
Plaintiff, against the Certified ice Cream Company, the defend- 

| ant, to recover daseges for an alleged breach of contract by the 
defendant. 

The cause was heard before the court and a jury. The 
jury returmed a verdict in favor ef the plaintiff in the ewa of, 
$3,534 and the oourt entered judgment om the verdict. From the 
Judgment the defendant has prosecuted thie appeal. 

| The case has been tried once before, On that trial, 
which was before a jury, the jury disagreed. 

The substance of the plaintiff's declaration is that 
the defondant company, which was engaged in the business of manu- 
facturing ice cream, employed the plaintiff on February 7, 1922, 
8 a salesman for a period of one year from that date; that the 

J defendant agreed to pay him the sum of $3900 in weekly inetali- 
ments of $40, and the balance of the $3900 at the end of the 
period of employment; that the plaintiff continued in the exuploy- 
ment of the defendant until Mareh 7, 1922, when, without any 

| Feasonable cause, he was wrongfully discharged by the defendant; 
that from the time of his discharge to the expiration of his em- 
| t, the plaintiff was ready, able and willing to perform, 
offered to perform, the ‘navies he contracted for; that the 





iff received from the defendant only the sum of $160, and 





F 
he 





\ i — 
— xo 
TAIOO TREO. MIT AAIEEAA, ; —* 


¥SO .AT SNe 


4009, Asn sos: aerate 
oe —* ae ee 





pat vated Shade lit’ Qe" sitgsdsd mo thon an oh oh f 
eit * * F ye ® 

«hao toh oid “vhngaad moot) ol “porilaned > add ; “ i 

ae 9 oe —— — 


— * avgemah Tevones sg 
* . —— 






— aD ges at Re ea 





* eee ae posit sat 
‘gar setwl's ‘bom Deir we oxeled banod eo gayan eff 
Sh) ae ane —— bye wees Jatt 
ate aya ‘at ad Yilsaiaig ate te. oval, al. | sebbaey 
— 


odd mont lice. ety a0 poche beredae $xu90 soo od? ban, 8 


— wide bapueonere nad pa ond taompet 
aa f fy Mea 4d OE We OR: OS eal 
* tated tads ball onated ¢ gone bons need ead eon off 

Se Lawitith we ha ——— Leis 


* al re —D—— og hy —“ rere 

















i® —2 Se a ae ie Oe a Et.” Oy J ae 
tous tte onen aut © ott ‘ak panayee, enw doddw , vas 7 
* J stony Fe pts A 
eer * —— * ———— oad hayos 


— a LG Ses A 
ett ‘dats otal tent? moet —* — — ge 
~{tadent —⸗ me oes to ‘rn oat abel of te⸗ 
om ee Be ie — — 
dd Ye bao od a OONBE ost Yo omnind ont b 


edt gadt ;t0% beveatiag od —RR oe — of nace 
ban ,O8L8 Yo mua ont {to tnebnoreh ode nowt Soviooey YUsntat 
























that there is now dus to the plaintiff the sum of $3740, 

The defendant filed the plea of the general issue. 

The principal ground on which the defendant relies for 
revereal of the judgment is that the verdict is manifestly against 
the weight of the evidence. 

It is the contention of the defendant that the only 
teatimony in support of the verdict is the testimony of the plain- 
tiff and two other witnesses, William Luthin and Hannibal Nuscato; 
and that the testimony of all three of these witnesses is unreli- 
able and highly improbsble. 

The defendant contends that since the plaintiff al- 
leges in his declaration that the defendant agresd te employ him 
fer the period of ome year from February 7, 1922, "it therefore 
becomes material for the plaintiff te prove the contract exactly 
as the same is alleged inasmuch as the evidence shows that the 
agreement wag an oral one, and unless it so began on the day it 
Was made, it would be void under the Statute of Frauds," 

The plaintiff testified in substance that he had been 
acquainted with the officers and agents of the defendant for nine 
er ten years; that he had worked for the firm of Kusetos & Company 
ae an ice cream solicitor for five years; that he left the employ of 
Rusetos & Company because they 714 not give him a bonus they had 
Promised to give him; that he had a conversation with James K. 

_ Gronin, the president of the defendant company, in regard to enter- 
4 ing the employ of the defendant ae an ice cream salesman; that this 
conversation took place on February 7, 1922; that Cronin agreed te 
give him $75 s week for a period of one year with a» drawing aecount 
ef 940 a week and the balance at the end of the year; that Cronin 
told him to go to work the day the conversation took Pleee, nomely, 
February 7, 1922; that Cronin asked him what Rusetos & Company had 
been paying him; and that he said he was paid $50 a week salary, 
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$10 a week for expenses, which was paid every week, and that at the 
en‘ of the year he would get an average bonus of an smownt between 
$750 and $1000; that Cronin told him that he had been spending be- 
tween $5,000 and 910,000 a year for b111 board advertising, and 
that he would rather pay that money to the plaintiff than for adver- 
tising; that he, the plaintiff, went to work for the defendant on 
February 7, 1922, the day of the conversation with Cronin, and con- 
tinued to work for about twelve days, when he was asked by Cronin 
and J, A. Rolfe, the then secretary and treasurer of the defendant, 
te come into their private office; that Relfs stepped eut about five 
minutes later; that Cronin told him, the pisintiff, that Cummings 
(Bicholas A. Cummings, secretary of Rusetos & Company) had made a 
complaint to the Chicago District Tee Cream Company that he, the 
Plaintiff, was selicitting customers of the Ruseton I¢e Cream Company 
for the defendant; that Cronin said thet Rusetos & Company “was 
sore;" that the plaintiff better “lay of f for a couple of eays;" 
and that he, Cronin, would eee if he could “get it fixed up" at the 
next meeting of the Chicage Distriet lee Cream Company, which would 
be held in a couple of days; that Crenin maid, “Don't go out and 
 @oliecit any trade, just go home;" that in two or three days the 
Plaintiff went to the office of the defendant and Aolfs tel ephoned 
the president of the District lee Cream Association in regard te the 
Complaint against the defendant; that later Cronin alse telephoned; 
that about three and one-half or four weeks after February 7, 1922, 
Gronin told him, the plaintiff, that Rusetos & Company insisted that 





he, the plaintiff, should net solicit their trate, and that he, 
Cronin, woul’ have te let the plaintiff go; that Cronin gave him a 








. @heek for 930 for two weeks pay; that Cronin gave him "full pay;* 
that Cronin said "There is a check for $30 for the other two weeks;* 
that he, the plaintifr, tried to get employment with other ice cream 
| anies but failed; that he filed an application for employment 
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with Vincent E, Guarne & Company, a real estate firm; that on March 
17, 19225 Hannibal Museato, the manager of the Company, and William 
A. Luthin, the assistant manager, went with him, the plaintiff, toe 
see Cronin as to why Cronin had diseharged the plaintiff; thet 
Cronin told them that he, the plaintiff, “was a victim of cireume 
stances; that “we ice cream manufacturers belong to an association 
in Chicage and of course we have got to stand by the rules, and when 
@ salesman shifte from one job te another, simply can't do it;"* that 
Cronin told them about the complaint of Rusetes & Company and sald 
that he, the plaintiff, was a geod man but that he, Crenitn, had let 
him go, the asscciation forced him to let him go; that Kuscato asked 
Cronin what salary he had paid the plaintiff and that Cronin sata 
$75 a week for one year with » drawing acoount of $40 a week and the 
balance to be paid at the end of the year; that he, the plaintiff, 
went to work for Vincent Guarno & Company but worked only about two 
weeka; that he then went to work for his, the plaintiff's, brother 
at 318 a week; that he sarned $596 with his brother. 

On eros @xanination the plaintiff testifies that he, 
the plaintiff, 414 not ask Cronin for $75 a week, that Cronin told 
him he woul’ pay that amount; that when he apvlie? fer employment 
with Vincent %. Guarno % Comnany he 414 not ask Rusetoe & Company 
fer a recommendation; that ha, the plaintiff, was sure that he had 
the conversation with Cronin about his exployment on February 7, 
1922, but that he does not know the day of the week that was; that 
he, the plainti@@, did not know atthat time that if he had not gone 
to work on the day he had the convereation with Cronin abeut his em 
Ploynent, the contract would have had to be in writing to be valid; 
that later when he consulted a lawyer, the lawyer informed him that 
the contract would have had to be in writing if it had gun more than 
a year; that after he left the employ of the defendant he never went 
to see the defendant prior to the time he filed the present action 
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to ask the defendant fer any of his salary; that he never told the 
defendant that he was hired for a year, and that the defendant owed 
him the balance or the year's wages; that the only customer he ob- 
tained for the defendant was his brether; that from Mareh 17, 1922, 
to September 7, 1972, he did no work ot all; that he stayed at 
home; that he knows he cot a bonus of $500 the first year he worked 
for Rusetos & Company. 

William Kythin and Hannibal Busesate, on behalf of the 
Plaintiff, testified in regard to their viait to Cronin concerning 
the plaintiff, Their testimony wae substantially the same as the 
testimony of the plaintiff with the exception that Museate tastifried 
that Cronin made the following additional statement; "I knew that 
Mike (the plaintirg could sue me for a year's salary if he wanted 
to, vtut I don't think he will be mean about it; 1 think we will get 
things straightened up." Both Luthin and Musesto admitted that they 
had never made any inquiries of Kusetos & Company in regard to the 
Plaintiff before they employed him, 

On behnif of the defendant, James B. Cronin testifted 
in substance that he had no interest in the defendant company either 
as @ stockholder or ctherwies; thet he was the prenident of the 
fefendant company in the year 1922; that he had a conversation with 
the plaintiff in Pebruary, 1922; that he would not have known that 
the conversation was in February if he had not heard it se stated 
on the trial; that Rolfs was presert; that the plaintiff agreed to 
work for $46 a week; that the plaintiff wanted a contract for a 
year; that either Rolfe or he, Cronin, said, “Well, you ge along 
and work for us awhile; if you like ue and we like you we will 
talk contract later;" that the plaintiff asked him, Cronin, when he 
was te go to work, and that “we" told him the foliowing Monday; that 
he, Cronin, does not know what day of the week or the day of the 
month this was; that this conversation was the only one he had 
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with the plaintiff in reference to the plaintiff going to work; 
that he, Cronin, doer not think that anything was said about how 
long the plaintiff siowld work; that nothing was said about a 
bonus st the end of the year; that he did not teli the plaintirr 
that "we" were intending to spend $5,000 to $10,000 in advertising 
and that “we" would just ae soon or rather give that to him; that 
he, Cronin, 414 not ask the plaintiff when he was ready to go to 
work; that he, Cronin, did not toll the plaintiff to start in that 
day; that the next conversation he had with the plaintiff was 
about three or four weeks later when the plaintiff came te settle; 
that he told the plisaintisf that “we" had not been hearing anything 
from him; that he thinke the plaintiff said he had had a sore 
throat for a couple of weeks; that the enly place the slaintiff had 
sold any ice cream was at hia brother's store; that "we" never 
told the plaintiff that “we” let him go because the loe Cream Mant- 
factureres' Association had objeeted to his working for *ue;" that 
“we" never mentioned the Chicago District lee Crean Kanufacturers' 
Asecciation to the plaintiff in any way; that as a matter of fact 
there never had been any complaint made against “our” hiring the 
Plaintiff or his working for *us;* that he, Cronin, never called 
up the Ice Cream Hanufacturers' Asaociation in the presence of the 
plaintiff and made an inquiry as to whether or not “we® had a 
right to keep in “our” employ; that during the time that he, 
Gronin, was president of the defendant company, nawely, during the 
years 1922 and 1933, the plaintiff never asked "us" to pay him any- 
thing or made any claim against “ue” in any way; that he does not 
know whether he hired the plaintiff on the first interview with 
him; that he thinks that the plaintiff was there two or three 
times. In regard to the conversation with Museate and Luthin, 
Cronin testified as follows; "I tell you, to be frank, I don't 
know whether these are the two gentlemen that wae in the office 


that day. They say they are, maybe they are." Cronin further 
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testified that there was somebody there; that they came around a 
week or ten days after the plaintiff had left; that the plaintiffs 
and Rolfs were present; that the plaintiff introduced him to the 
two men and said he wanted to get employment with them; that he, 
Cronin, told them that as far as he knew the plaintiff was all 
right; that that was about all that was said; that nothing wae said 
about the plaintiff being a victim of ciroumstances and losing bis 
position; that the men did not ask him, Crmin, why “we" iet the 
Plaintiff go and that he did mot tell the men that he let him go 
because the Chicago Dietriot lee Uream Manufacturers’ Association 
filed charges against “us* or anything to that effeet; that the 
Chi cuge Distriet lee Cream Manufacturers’ Association was not men- 


tioned in any way. 


J, Av Rolfe testified on behaly of the defendant that 
he wae now the president of the defentant; that twe years before 
a was seerstary and treasurer of the defendant; that he was pros- 


ent at the conversation in which Cronin employed the plaintiff as 













Bal esman for the defendant; that according to the records on the 
| ll of the defendant, the plaintiff started to work for the 
endant on February 6, 1922; that the plaintiff asked for a con- 
act but that Cronin said that he should ge along and work with 
oe" an4 if hé lixed the company and "we" liked him "we" would 
about the contract later; that "we" told the plaintiff $40 a 
was what “we" would pay him; that he, Rolfs, told the plain- 
tirr that "our” old men were getting $45; that the plaintiff agreed 
accept $40 ae the amount of his salary. 

On the issues as to why the plaintiff wae discharged 
» the defendant and whether any complaint had been made to the 
A feniant againet the plaintiff by the Chicago Distriet Ice Cream. 
ian facturere' Association, the testimony of Rolfs was substantially 


game as the testimeny of Cronin. 
Rolfe further testified in regard to the Chicago Distriet 





"Sad Wamd” [too'tte tide os galarene xo "eu" geutlage 80 aogtiite’ bi 





— — — toot owd Patt} ;Hiatho teh ont vo" Shaun 6 a : 


| beers Wildntese ont § sadt “yan Jess, even nie Bie eel tt 






























ott oe mit deonborent’ eebsiang: wae’ santo —A X a 
jon tats: pmeid dolw sasha lane top ‘ee pethar ei biwe’ hii ; 
pte eee Tektatalte oct ein an ee ter ae snitd bad” now" 5 r 
bias baw gittiten sare ;hlat saw sand) (te Hyetis’ feaw gncta" ais F 
eid gatect hae ed neduonotts te mtde20 sb gated” vib at⸗ate Witt i 
‘odd g6r *ew” got jhe ad jake dak Fon hep" adit ace” Fate ye, 
om Wt tot ox sat aoe oft ches tou 58 — baie oy Yt 
‘pokdstooass 'etetudoe tuna sinexd oot soladara cass i ade § 


~avit oat ae meitati oad a aad Haw soi ore ve 


— early ) oy Tene yodeew TH ad Laas ⸗ 33 


——— sce! hada Serta WSCA Cal 


* thw Ga gant? (Yookubveh 96346" te 
oa Trish ty 643 peyorede whivono ih bite wh’ a0 at 
58 nd abtb08« bat" G9 jitthxddde” seid’ jtiabho tos oy 
“qn cot ution oF bodcasd Piadiite te wits ‘tadbhbriis mae Lk 
=H09 ‘2 tok bette —— e—— * ye dale 
Be Haw bas nota" wt dai bia "nha i . 
“Blow Saw ais both Sou" bn’ yanaabo of) foie dt 4H 'ban Mey 
46 ‘Yilsntete edd oAKo⸗ * — — " —— * Re y 
J——— elit bhod tse: oi et “Yaad td wo * leew ow tow? hae’ raw x 


re hea ‘3 oe hie See = er 











gn hh HER ae og ya a Tee aS 


* 


pe). ia 359 aks to — 48 
SRR ET Gn — “hae GaGke We 38 dhe, 
beyradion 2h naw vibtate * 9 od ow eeyeold end 
Beets. tH ie ate s Yeeeah ald hae Lat My waite” * 





ont of phew ‘need bad tala tenoe yee testedy hae, . 
* foie sic * i ee es Mibsabalg ‘at — 

ane oe 8 wane ody ¥ * 

"AR a pee) Me oath mnt * eng 
Vila goasocua * wien te —6 ond , ud on term 
ween ih hy Sk Re a eh — * ——— * —* — bie 
| — 


emai ewan tg veils pik omen 4 —“ Seb ie 










* ce Cream Kanufscturera' Association that the purposes of the Asso- 
“@iation related to such matters as health, sanitation, fata, solids, 
ertising, and that the Aasociation had mothing te do with the 
loyment of solicitors, Relfs further testified that no complaint 
. as made to the defendant by Rusetos & Company or to the Chicago 
‘District lee Cream Manufacturers’ Assoeiation about employing the 
Plaintiff; that he, Relfs, never heard that the plaintiff claimed 
that he had been blacklisted or that the Chicage District Iee Cream 
p —— Association objected ta the plaintiff working for the 
“defendant until the trial started. 

| Jenn Kinsella testiri ed om behalf of the defendant that 
he was now secretary and treasurer of the defendant; that during 
the year 1922 he was solicitor, beokkeeper and doing « little of 
—— for the defendant; that he saw the plaintiff working in 
his brother's store during the time the plaintiff was working fer 
the defendant; that he reported this to the defendant and said 
ptmat it was time to get rid of the plaintiff; that’as he, Kinsella, 
‘redollects the plaintiffs was paid $40 a week; that the plaintiff 


never said anything to him about any more coming; that while he was 


‘secretary of the company the plaintiff never made any claim to him 
for back salary before this suit was started. 

| Bicholas A. Cummings testified on behalf of the defend- 
ant that he was seoretary of the Rusetos & Company; that in the year 
“1915 ant to Ceteber, 1919, the plaintiff was paid by the company 
five cents a gallon on whatever ice cream his customers sold; that 
under thie arrangement the plaintiff drew from the company §600 te 


$700 a year; that softer that time the plaintiff was working on a 
salary of $9350 a week and drew $3 to $4 a week for expenses some- 


times; that during the years 1920 and 1921, the plaintiff was not 
‘pai? any amount in the neture of a bonus or salary in addition to 
‘a $30; that he, Cummings, does not recollect that "we" ever paid 
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| the plaintiff $500 at the end of the year in any of those yeare; 


that to his, Cummings', knowledge the plaintiff was never paid any 


the reason the nlaintiff left "eur" employ wae that he asked for more 
money than $30 a week and “we" refused to give it to him; that the 
plaintirr made no claim to him that he was entitled to an additional 
amount for the previous year ae a bonus, Cummings further testified 
“that he, Cummings, never made any complaint to the Chicage Distriet 
Tee Cream Manufacturers' Association, or to any one else in reference 
—— the plaintilr going into the employ or remuining in the employ of 
the defendant; that he did mot say in the presence of the plaintirfr 
“and Edward Koelie in Mareh, 1922, that he, Cummings, had made o come 
plaint te the Chicage District lee Cream Manufacturers’ Asaoctation 
“Against the plaintify, and thet he was sorry he had to do it, but one 
of the —9 hada right to make & gomplaint if a sales solicitor 
eft and went to a competitor and tried to take away your customers; 
that no bonus was pald to amployees of Rusetos & Company; that the 
@mployees were given about $25 every Christmas as a present. 
{ On rebuttal “dward Roelle testified on behabt of the 
4 Laintiff that im April or May, 1922, in the presence of him, Roelle, 
| 4 the plaintiff, Cummings said that he, Cummings, had made a come~ 
y aint te the Chicago District lee Cream Manufacturers’ Association 
regard to the defendant employing the plaintiff. The plaintiff 
on rebuttal testified similarly to Roelle. 

In passing on the defendant's motion for a now trial 
trial court made the following remarks in regard to the evidence: 


"If this ease had been tried by the court and not a jury, the 

finding would probably mot have been for the plaintisy. It seems 

to the court that the story of the plaintiff and his witnesses 

_ presents a highly improbable state of facts. The Jiffieuit 
_‘Beomed to be that no matter what defense was interposed by the 

_ defendant, the plaintifY was able te produce a witness te contro- 

_ vert the defendant's testimony and it aleo seemed to the court 

_ very unueual for ** Cronin to atate to the plaintiff in the 
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presence of those two real estate men that Cronin'e company was 
liable to the defendant for a year's salary; that he was hired 
for a year at the price claimed by the plaintifr, and to make 
the other admissions that the plaintiff claime he made with 
reference to the reasons for the discharge of the plaintirr. 
The verdict, if sustained, is, Il realize, considerable of a 
hardship upon the defendant as it is for a large amount, and 
it is conceded that the defendant received absolutely nothing 
fer this money, However, this case has been tried onee before, 
that trial resulting in a disagreement, and there must be an 
end to litigation sometime and a second trial would not likely 
result in any different verdict than thie one and the motion 
for a new trial will be denied.” 


Ye recognize the rule that the remarks of the trial 
court are not binting in any way on this court, and that the 
" question for us to determine is whether the judgment of the trial 
‘ court wae correct, irrespective of the reasons which may have in- 
fluenced the trial court im reaching its judgment, But although 


? ; 
_ the remarks of the court are not controlling on us, we do not think 


that the rule precludes ue from considering the expreseions of the 
 gourt to ascertain the view that the court took of the evidence, 


We agree with the trial court that the testimony on behalf of the 


| Plaintiff presents a highly improbable state of facts, In our 
opinion the testimony on behalf of the plaintiff is unsatisfactory 
_ and unconvincing on all of the material issues. In the view that 











A we have taken of the evidence, however, it is not necessary for us 
; to consider the evidence except in so far ae it relates to the 
"questions whether the plaintiff has proved the allegations in his 
 Aeelaration that he was employed by the defendant for a period of 
one year from February 7, 1922, an’ that he went to work on that 
date, On these questions we are of the opinion that the plaintiff 
has failed to prove the allegations by a preponderance of the 
evidence. The testimony on behalf of the plaintiff in resveot of 
the issues whether he was employed on February 7, 1922, and went 


te work on that date, is the testimony of the plaintiff alene, ‘The 


J tiff is positive that the conversation with Cronin in ragara 60 
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his employment cocourred Pebruary 7, 1922; and the plaintifsys is 
equally positive that he went to work om that date. But the plain- 
tiff referred to no memoranda of any kind whieh would refresh his 
recollection, and testified to no fact or cirewunstance the date of 
whieh was known and which would aid his memory in fixing the date 
in question. One does not renember a date merely aa a date. The 
Gustomary manner in which a date is reesiled is by associating with 
the date some fact or circumstance, the date of which is known, and 
which occurred on or near the date sought to be established, The 
date February 7, 1922, fixed by the plaintiff is not a reality 
which the pisintiff could remember independently of and avart from 
* edvjective facts an’ ciroumstances, The mere fant that the plain- 
& tiff entered inte a contract of employment with the defendant and 
went to work for the defendant, ordinarily would not be such events 
a8 to be sufficient, in themselves, to fix the date of the contract 









; 7 or the date that the plaintiff went to work, In considering the 

J Plaintiff's testimony in respect of the date that he was employed 

j ’ and went to work, we cannot ignore the fact that since the plaintiff 
_ @lleged in his declaration that the contract of employment was for 


Opposed to the testimony of the plaintiff is the testi- 
of Cronin and Relfs, Their testimony accords with customary 


nee or day of the month the conversation with the plaintiff took 
» ace; he does not even remember the menth, but aegsumes that it must 
been February, since that is the month that was mentioned on 
trial. The only fact that Cronin positively remembers in re- 
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ors te the date of the conversation is that he told the plaintirr 
go to work the following Monday. Rolf's fixes the date on which 
the Plaintiff went to work by the reeord on the defendant's pay- 

21; and the reeord on the payroll, according te Rolf's, shows that 
the Plaintisf started to work for the defendant on Monday, February 
’ 1922, and not on February 7, 1922, ae testified to by the plain- 
irr. 

In regard to the plaintiff's testimony that the con- 

%t ef employment was for a period of a year, the only cerrobora- 
fiom of the plaintiff is the testimony of Museato te the effeet that 
oro in said, “I know that Mike could sue me for a year's salary if 
wanted to, but I don't think he will be mean about it; I think 
will e@things straightened up." This testimony of Museato, when 
Meidered in connection with ali of the evidence in the case, is 

uw terly improbable. Furthersiore, the fact that the plainfiff never 
a demand on the defendant for the payment of the balance of the 
a ‘s salary, which the plaintiff eloims was due to him, is wholly 
consistent with the oontention that the contract of employment was 
* the period of a year. The plaintiff's con4uct in this regard 
eprosed to customary sonduct, 

In the view we have taken of the evidence, we are of 
opinion that the verdict of the jury is manifestly againet the 
ht of the evidence. 

For the reasons stated the judgment of the trial court 
is reversed and the cause remanded, 


' REVERSED AND REMANDED, 


t, P. J., and SeSurely, J,, concur. 
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‘MALCOLM ARHUTHNOT and ROY ¥, FRANCE ) 
| £00., a Corporation, Intervening ) 
etitioners, 
Appellants, 
APPEAL FROM CIRCUIT 
ve. 
COURT OF COOK COUNTY. 
7. KR. LOTT et Ble, 


Apoellees, 


‘4s L.A. 627 


BR. JUSTICR JOHNSTOK DELIVERED THES OPINION OF THE COURT, 


This is an appeal by Halcolm Arbuthnot and Roy ¥. 

mee & Co., # corporation, intervening petitioners, in the mat- 
9— of mechanic's liens, from an order taxing master's fees against 
: Roy F. France & Co., in the sum of $235.33, and against Malcolm 

A thnet in the sum ef $117.92, in favor of J. H. Lott and 
Bissillia Lott, the defendante. 

The cause was consolidated on the hearing in this 
with cause Ho, 30751, which latter cause is referred to by 
; parties as “the cause before Judge Friend.” On January 25, 

i 1 26, we diemisee’ the appeal in cause No. 30751, the cause re- 
: ei to as "the cause before Judge Friend,* . 

In the certificate of evidence on the present arpeal 
is stated ans follows: 


“Counsel for said J. K. Lott and Sissillia Lett moved for 
the taxation of said Meeter's feos and charges as certified by 
the Master in his certificate filed in thie cause and stated to 
the court that a similar motion to that before the court had been 
made and passed upon in this court in case lio. B 68159 before 
Judge Friend (which case had been heard at the same time as the 
above entitled cause) and that Judge Friend had disposed of the 
Matter by permitting the Master to file an amended certificate 
of fees and charges to conform te his findings as to the correct 

proper items and amounts to be taxed. Thereupon counsel for 
said intervening petitioners stated that he did not wish to 
coneume the time of the court upon any of the matters passed 
bey by Judge Friend unless the court desired to hear him, but 
he expected to appeal from the decision of Judge Friend, 
would do likewise if the Master's fees were taxed here for 
same amount, and that the findings of Judge Friend and the 
gs thereon as to Master's fees and costs should be consid- 
as applicable to this ease and governing as to final dispo- 
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sitions of fees and costs in this case, Counsel therefore urged 
fer determination one question and stated as followe: That this 
cause was heard by the Master upon the same evidence as was taken 
in case lio, B68159; that the transcript of the evidence which the 
Master had certified and filed in this cause (ineluding the evi- 
dence offered by the defendants, J. M. Lott and Sissilla Lett) 
was furnished and paid for by him, counsel fer said intervening 
petitioners, and that therefore there should be no allowance te 
the said defendants for stenographer'’s charges in this case. 
Counsel for the defendants, J, N. Lott and Sissilia Lett, 

stated that his clients had furnished the Master with a trans- 
cript of all of said evidence and had paid fer the sane the swa 
of twenty-five cents per page of two folios each, and that he was 
not responsible fer the fact that the Master had used a trans- 
eript other than the one furnished by his clients, if such was 
the case. The court thereupon directed the Master to appear be- 
fore him, and upon his attendance interrogated the Master in 
epen court. The court then found on testimony taken that the 
defendants had also furnished the Master with an additional 

copy of the defendant's evidenee in the case, Thereupon the 
eourt directed that the stenographic charges for said testi- 
mony, based upon the rate of 124 cents per folie, be taxed ae a 
part of the coste in favor of the aaid defendants and against 
said intervening petitioners, And, thereunon, the eourt theree 
fore entered its order taxing Master's an4d stenographer's fees as 
costs, as appears from the records in the cause, the game as @ne 
tered by Judge Friend in case B68159, The foregoing was all the 
ae? and proceedings had uwoon the hearing upon the aforesaid 
motion, 


It is obvious that gince the intervening petitioners 
agreed “that the findings of Judge Friend and the rulings thereon as 
to Master's fees and costs should be considered as applicable to 
this case and governing as to final dispositions of fees and costs 
in this case," and since the appeal in the cause before Judge Friend 
has been dismissed, the record in the latter appeal cannet be exe 
amined on the present appeal. Monson v. Meyer, 92 Ill. App. 127, 
229; Ficld v. Anderson, 103 111,, 403, 407. In this state of the 
record the only question that we may consider is whether the 
stenographic charges based upon the rate of 124 cents per folic 
Were properly taxed as a part of the costs of the defendants and 
against the intervening petitioners, The record shors that the 
stenograchic report of the testimony consisted of 808 folios, The 
total amount, therefore, of the stenographic charges was $101. The 


Only contention of the intervening petitioners in regard to the 


taxing of the stenographiec charges is, in substance, that the 
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| ervening petitioners had furnished the Master with a transeript 

8 * the testimony, The record shows that the defendants also had 

furnished the Master with a transcript of the testimony, 

q The rule is that the action of the court fixing the 

of a Master in Chancery is o matter of diseretion, and is 
‘Rot subject to review unless there has been an sbuce of such dis- 

- eretion. Symms v. City of Chicago, 115 I11, App. 169, 171; Ling 

y. King &Co., 91 111,, S71, 575, We do not think that the record 


Vor the reasons stated the order of the trial court 
is affirmed, 


t 


. ORDER AFFIRMED, 
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 ‘STEPREN KAGPRZICKI, a Minor, by 


‘PAUL KASPRZICKI, Mis Kext Friend, 
Appellee, 


vs. 
G. REVERE, Doing Business as R, & 8, 


4 << and the ACHE GROCERY 24 2 Lae G 7 


Defendants, 
ACME GROCERY COMPANY, | 
Appellant. 


MUR. JUSTICE JONNSTON DELIVERED THE OPINION OF THE COURT, 


— This is an action brought by Paul Zaeprzicki as next 
; friend of Stephen Kaspraicki, a miner, against George J. Revere, 
doing business as R. & 3, Teaming Company, and the Acme Grocery 
Company, the defendants, to recover davages for injuries sustained 
_ ‘dy Stephen Kasprzicki in an accident alleged to have been caused 
by the negligence of the defendants, 

The case was tried before the court and a jury. The 
J jury returned a verdict against the defendants and assessed the 
Plaintiff's damages at the sum of $8,200, From the judguent the 


defendant, the Aene Grocery Company, has prosecuted this appeal. 


The Aefontant Revere dif not perfect hie appeal. 

J The substance of the declaration of the plaintiff is 

that while Stephen Kasprzicki, a minor, of the age of eight years, 

_ Was standing on the sidewalk, an automobile truck operated and 

controlled by the defendants was negligently backed inte an elec- 

| tric light pole, esusing the pole to fall upon Stephen Lasprzicki 

and seriously to injure him. 

| The defendant, the Aome Grocery Company, filed the 

q Plea of the general issue, and also a special plea alleging that 
the Acme Grocery Company “did not own, control, drive, operate, 





equip or handle the automobile truck,* 
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It is conceted by couneeli for the defendant, the Aeme 
Grocery Company, that the question whether the secident wae caused 
i by negligence “is substantially foreclosed by the verdict of the 

: jury." But counsel for the defendant maintain that the defendant, 
J the Acme Grocery Company, was not gulity of negligence. ‘The ques- 
tien whether the defendant, the Aome Grocery Company, was guilty 

: of negligence depends on the question whether the driver of the 
@Qutomobile truck was the servant of the defendant, the Acme 

q Grocery Company, at the time of the accident, 

4 On this question counsel for the defendant, the Acne 
q Grocery Company, contend that the driver of the automobile truck 
was not the servant of the defendant, the Acme Grocery Company, 

9 either generally or on the particular occasion, 

f The evidence relating to the question of the relation- 
ship existing between the driver of the motor truck and the defend- 
ant, the Acme Grocery Company, is in parts conflicting. 

} She defendant, the Aeme Grocery Company, vas sngaged 
in the wholessle grocery businere in Chicago. It did not om any 
automobile trucks but had « contract with the defendant Revere, 

} who wae engaged in the teaming and motor truck business, to do its 
j hauling, James J. Cullen was the driver of the truck in question, 
q Myron J. Harris, the treasurer and general manager of the defend- 
_ amt, the Aeme Grocery Company, made the arrangements for the de- 

4 fendart, the Acme Grocery Company, in regard to the use of the 


Revere testified on direet examination that about Oc- 
tober, 1921, he had ao conversation with Harris in regard te doing 
the hauling for the Aome Grocery Company; that besides himself and 
“Marri, the president of the Company, Mendel Haesen, the vice- 

| president of the company “Geller,” and a bookkeeper of the company 


® aleo oresent; that he, Revere, agreed to furnish the Acme 
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Grocery Company with a truck snd a chauffeur for $110 a week; that 
he, Revere, was to pay the chauffeur and keep the truck in repair; 
that if the chauffeur was not satisfactory, the Acme Grecery Come 
pany had a right to ask him, Revere, to give the company a differ- 
ent man; that he, Revere, was to furnish a chauffeur amd he “hadn't 
anything wore to do with him after he, the chauffeur, came out to 
the garage to take the truck out." Revere then stated, "I had no 
Puling over the driver whatever, Te gave him orders and he took 
orders from him." (This statement was stricken out by the court.) 
Revere was then asked thie question by the trial attorney for 
Revere: “Just tell what conversation you had with Mr. Harris, if 
any, as to who was to give the orders to the chautfeur and whe 
comtrolled him during the time he was doing the hauling?® Revere 
answered, "Why, he had the contre] of the truek during the day. I 
never saw the chauffeur after 7;00 o'clock." (This anewer was 
stricken out by the court. } 

At this point in Kevore's testimony, according to the 
abstract, Revere stated, "I did not disecuse with wr. Harris as te 
whe shoul’ control the driver.” We do not think, however, thet 
Revere's testimony will admit ef that construction when the eon- 
text of the transcript of his teatimony is considered. Owing to 
the fact that at this part of Revere's examination, which rae cone 
ducted by the trial attorney for Revere, several of Revere'sr an- 
swere were stricken cut by the court, it ie difficult te give a 
correct idea of hie testimony by a mere abstract of his testi- 
mony. The question and the answer on which the abstracted state- 
ment is based are as follows: “Gg. What did you and Mr. Harris 
talk about as to who should control the driver? Did you discuss 
that? A. Ko, sir." From Revere's examination, which immedi- 





ately precedes and feoliows this question and anewer, it is evident 


that Revere did not mean to say that he and Harris did not discuss 
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the question as to who shoul’ control the driver of the truck. On 
the contrary the context of the tranecript of Revere's test inony 
from which the abstracted statement is taken end aleo other testi-« 
mony of Revere, show that the ouestion was discussed. The examt- 
nation which immediately follows the question and anewer just set 
eut abeve ts se follows: 4. I mean in this converration when 
you mode the agreement, 414 you and Wr. Harris have « conversation 
about that as to who was to edntrol the chauffeur and boss him, 
ete.? A. The agreement wae I wae to send him over and he done 


the bossing. I had nothing whatever to do with it." (This anewer 


: was stricken out by the court.) “4. Tell us what you said te 


Harris and what he eaid te you about the control of the chauffeur? 
Ae Just as i told you, if he was not satisfactory or anything he 
hed the right to fire him." (Thie answer was stricken out by 
the court.) 9. I mean about bonsing him, controlling him during 
the working hours, A We had an agreement on that, I had 
nothing to say." (This answer was stricken out by the court.) 
"9. Yas the conversation that he was to have the control of the 
chouffeur? A. “ee, sir, Q What 414 you say te him abeut 
that? A, I sald 1t wae all right. Q. It wae all right with 
you? A. Yes, cir. Q. When, if ever, 4i4 you enter upon the 
arrangenent? A, When the truck went in there, when the truck 
went over. (. Did that same arrangement continue up until the 
time of the accident? A. Yes, sir." 

Revere further teatified that before Cullen was eme 
Ployed as the chauffeur to drive the truck, smother chauffeur had 
Ween driving it; that Harris was dissatisfied with that chauffeur 
and told him, Revere, “to take him off;" that the next morning 


_ he, Revere, sent Cullen over to the Aeme @rocery Company; that 
4 Cullen “etuck"® vith Farris and that Harris never said anything 


4 
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more to him, Revere, since about it. On oroes examination Revere 


testified that he claced the insursnee on the truck, furnished 


— — 


— 


the of] and gasoline, and made the repairs; that he kept the 


— Ved 


truck in his garage; that the truck was newly painted at his, 


n Revere'e, expense; that the nae of the Acme Grocery Company war 
b 


_ to be lettered on the truck in addition to the name G, Kevere, 


yt 
¢ which was already on the truek; that he, Revere, paid half of the 













a eost of the lettering ani that the Acme Grocery Company paid the 


aid he “wants to give him,” the driver, orders; that he, Revere, 
q told Harris “it was all right, sure.” Revere further was examin- 
1 e4 as follows: "Q. Now, in your talk with Harris 4id Herris use 
q the word ‘discharge' as applied to what he could do with the 
chauffeur? A. The plain word was ‘fire,’ was what he said, 

EY Did Harris use that word 'fire' in the conversation, that he 
should be pernitted to fire the chauffeur? A. Yes, sir. 

; Q. Did he fire Kelker®? A. I don't know what yeu would. esll it 

i if he fust telle me he doesn't want the man an? to put another man 
on the truck. That means that he fired him, Q. Kelker continued 
_ te work for you right slong before and after that? A. Ne is in 


Ry employ, yes." 
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Cullen testified on behalf of the defendant Revere 
that he firet went over to see the Aome Grocery Company in revard 
te driving the truck almost three years ago; that he told Harris 
' that he was sent over by Revere; that there was a man shead of 
him on the truck that did not seen to be satisfactory, and ee he, 
Cullen, was told to take the eruek; that later Harris told him 


the driver ahead of bim had not been satiefactory; that Earris 





interviewed him, Cullen; that Harrie talked to him shout deliver- 
ing the groceriés; that Harris asked him if he had had any exnerie 
ence in handling retail grocerics for city delivery; that he, Cule 


4 
Len, said that he had been with Revere for six months on the city 


- delivery; that he delivered 11 by himself with Revera's trucks; 
















that Harris said, "We will go ahead and see your ability;" that 
Harris told him to go over there the following morning; that he 
then started to drive a truck for Harrio; that he had a helper 
Ramed Paul Lutzke, whe ot the truek at the Aeme Grocery Company, 
but that he never drove the truck; that he, Cullen, would get home 
late some nights and "Harrie would bawl hell out of" him because 
he “would get Aown lete in the morning;" that he, Harris, would 
 “bawl him out" for getting down a little late because he “worked 
late the night vrevious;" that he revorted to the Acme Grocery 

4 Company ani that his “hours were from 7:00 to 5:30;" that Revere 

{ paid him his salary; that Revere arranged for keeping the truck 
dina garage an4 provided the gasoline; that when he, Cullen, was 
 Siek he would notify Revere, and did not know of hia own knowledge 
4 whether Revere sent someone elee in his place; that when he loaded 
4 the truck “Harris checked the merchandise out te the truck;" that 
f he received instructions from Revere as to driving the truck and 
a8 to permitting anybody else to do it; thot the instructions from 
Revere were, "Handle your own truck; that's what you are paid for;" 
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Harris testified on beballr ef the defendant, the Acme 
Groeery Company, that he made the arrangements for the hauling for 
the Aqame Grocery Company with Revere; that at the time he, Harris, 
was the general manager for the Acme Grocery Company; that at the 
time of the conversation with Revere there were present besides Re- 
vere and himself, Hassen and Geller; that Revere suid he would 
like to do the hanling for the .eme Grocery Company; that Revere 
was employed and was paid $110 a week; that in the conversation with 
Revere nothing was said either by Kevere or himsel?, te the effect 
in substance or in words, that he, Harris, should have the privilege 
of hiring and discharging any particular driver; that the word "fire" 
was not used either by him or Revere; that he, Harris, never ree 
quested Revere at that time or at any other time to send a particue 
L lar driver, and that nothing was said in the conversation to the 
_ effect that he, Harris, should have control over the driver in 
_ words or in substance to that effect; that the firat driver, Kelke, 
that Revere sent wae not satisfactory, aid that he, Narris, notified 
Revere that for certain reasons Kelker's services were unsatisfae- 
tory; that Revere said, "All right, I will furnish you with another 
‘ man;" that he, Harris, did not tell Revere what other man to fure 


_ wish; that he, Harrie, did not discuss with Revere who the other 











man was to be; that many times another driver than Culien would 
Gome around with the truck; that he, Harris, did not say anything 
when the other man came with the truck; that he, 'arris, never 

; undertook to give any directions to Cullen os to what he should do 
J or how he should 4o hin work; that Paul Luteke, an employee of the 
, Aemm Grocery Company, wae accustomed to go vith the truck om de- 

— Lvertes; thet he, Harris, never said anything to Lutske about any 
- ariving on the truck; that the Aeme Grocery Company never paid for 
j the garage expenses of the truck, nor for ofl, gasoline, repairs, 


- imeurance,or license feen; that there never was any conversation 
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X between hin, Harris, and Revere prior to the accident in whien the 
h question of the salary of the driver was in any way involved; that 
he, Harris, never knew what the driver drew as a aalary; that he 
ata not inatruct the driver when to report in the morning; that 
Revere instructed the driver when to report; that it was vart of 
“the agreement that after the truck came to the place of the Aoeme 
“Grocery Company it was to be used during the entire day in the 
“dusiness or the company and that the driver was to work exelusively 
dn the business of the Aome Grocery Company. 


: i Hassen teetiiied on behals of the defendant, the Aeme 


@rocery Company, that he wae the president of the company; that he 















heard the conversation between Revere ani Harris; that Geller was 
@lso present at the conversation; that Kevere asked Harris if he, 
“Revere, could do the hauling for the company}; that Harris agreed to 
give Revere $110 a week; that Revere was to furnish the gasoline, 
the oil, the repairs, the garage and everything that was necessary 
fer the truck; that nothing was said at all between Harris and Re- 
vere in substance to the effeet that Harris or the Aeme Grocery 

j pany should have the privilege of discharging or “firing” or con- 
“trolling the chauffeur ef the truck; that Harris never stated to— 
Revere that he wanted the right to hire ond "fire" the driver; that 

» Haseen, does not know what orders, if any, Harris gave to Cul- 
when Cullen went to work; that in the conversation between Re- 
vere ani. Harris, he, Hassen, did mot hear anything said about putting 
Mame of the defendant, the Aeme Grocery Company, on the truck and 
% the company would pay half of it; that it might have been said 

4 athout his hearing it that the company was to pay one-hals of the 
Lettering cost, but it could not have been said without his hearing 
it that Harris was to have the privilege of discharging the driver. 
Geller died during the trial without having testified. 
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It is contended by counsel for the defendant, the Aeme 
 \ohtaiead Company, that "To create a liability against the defendant 
 Aame Grocery Company for Cullen's act of negligence, it must be es- 
tablished that the relation of master and servant existed between the 
= Grocery Coupany and Cullen 'at the time and in respect to the 
“particular transaction out of which the injury arose;' in other words 


that the relation of master and servant existed between the Acme 





Grocery Company and Cullen in respect to the operation and management 
bes the truck of which Cullen was the driver,” 
A 


Counsel for the defendant, the Aome Grocery Company, 























tain that the question as to “whose servant Cullen was must be 
determines from the facts in evidence;” and that the evidence does 
Ret show that Cullen wae the servant of the defendant, the Aone 
“Grocery Company either generally or on the particular oceasion, In 
support of their contention counsel for the defendant, the Aeme 

cery Company, discuss the fucts in numerous cases Lliustrative of 
general rule governing the question in controversy, As each 

@, however, depends largely on its own facts, and ap there is 

Fly always a variation in the facts of the difforent cases, we do 
t deom it necessary to review all of the cases cited by counsel, 

. The general rule controlling the question in controversy 
1 8 mot in dispute, The only difficulty that confronts us is to ap- 
the general rule correetly to the facts. 

The general rule is defined with clearness and precision 
the Supreme Court of Illinois in an opinion written by Mr. Justice 
in the recent case of Densby v. Bartigtt, 319 T11., 616. In 
ease the court said (p. 628): 

"Where the servant of the general master is tesporarily 
leaned or hired to another for some special service and becomes 
for the time wholly subject to the control of the person to whom 
he is loaned or hired and wholly freed from the control and direce 


1 = of the general master, he becomes the servant, for the time 
» of the person to whom he is loaned or hired and during such 


becomes the servant of the latter." 
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The court further said (p. 622): 

"Perhaps the most universal and unfailing teet in deter- 
mining the relation of master and servant is where the control 
of the servant ineludes the power to discharge. Where that is 
so, the relation of master and servant exieta," 

The precise question, therefore, to be determined in 
the case at bar ie whether the defendant, the Aeme Grocery Company, 
had such control over Cullen as included the power te discharge him. 

 ThSs issue, which is one largely of fact, depends, in our opinion, 
upon the auestion whether the testimony of Cullen and Revere or the 
testimony of Harris and Hansen is believed. In other words, the 
Question is one of veracity. The verdict of the jury indicates that 
the jury believed the testixeny of Hevere and Cullen. The rule, 
which is a familiar one, is that 1t is the special provinee of the 

| gury to determine the credibility of the witnesses, and the probab- 

ility or improbability of their testimony; and that «a court of ree 

view will not interfere with the verdict unless it is manifestly 

against the weight of the evidence. Hale Zlevator Co. v. Hale, 

201 I11., 132, 146. It has been stated explicitly in the case of 

People v. Boucher, 303 I1l., 375, 380, 381, that "It is the most 

_ important funetion of the jury an‘ their peauliar province to de- 

_ termine the truth of the case." We do not think that the verdict 

J ef the jury finding the defendant, the Aeme Grocery Company, guilty 

a of neglicence is manifestly against the weight of the evidence. 

The ease of Densby v. Bartlett, supra, in which the 

a Gourt held on the evidence that the relationship of master and 


_ Servant did not exist between the defendant and a chauffeur, is re- 







Lied on by counsel for the defendant, the Acme Grocery Company, as 

| being decisive of the case at bar, In our opinion the two cases ma. 
‘be distinguished easily on the facts, In the case of Dennsby v. 
‘Bartlett, supra, the court said (p. 628); “In this ease appellant 
“Was not authorised to discharge a reckless driver and replace him 





With enother driver, At ost he could diseies the car and driver, 
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In the absence of an agreement to do so, it cannot be inferred that 
the owner of cars of considerable value and requiring competent and 
skilled persons to drive them, and whe employed as drivers men he 
Was willing to trust, would authorize one to whom he hired them to 
discharge the drivers for any reason." 

In the case at bar, if the testimony of Revere and 
Gulien is believed, the control of Cullen by the defendant, the Acme 
Grocery Company, included the power to discharge Cullen, 

Counsel for the defentant, the Aeme Grocery Company, 
@gentend that “the court erroneously admitted in evidence on behalf 
of the plaintiff certain X-ray photographs without proper preliminary 
Iprees.* In support of their objection counsel rely on the case of 
“Btevens v. I1linois Central Ratlroad Company, 306 Ill, 370. 

The ruling of the court that is objcate? to relates to 
the testimony of Dr. L. 3. Tichy, who was called by the plaintiff te 
identify X-ray photographs which were taken of Stephen Kasprsicki. 
Dr. Tichy testified that he had specialized in roentgenolegy or X-ray 
study since 1915; that he had taken sbout 4200 pictures a year; that 
he was connected with the St. Anthony's hoepital and Bridewell hospi- 
tak, both hospitals being in Chicago; that at St. Anthony's hospital 
(the hospital where the pictures were taken) “we have what is known 
as the wninterruptless transformer type of machine, which gives a 
“high tension current, which then passes into the so-called high 
Bion er colleridge X-ray tube, which produces the X-ray; that it 










‘Produces good results; that he, the doctor, recognized o11 these 
lates of pictures as ones that were taken by him and developed by 
hin; that all of the six films were expesed and developed by him; 

t they sre correct photogravhic impr eesions of the parts that 
exposed, The transcript of the Doctor's testimony showé the 
questions and anewers: “Q. Doctor, Jid you take an X-ray 
of this little boy, Stephen *** (the boy came P8twara) ? 
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Q. Did you take some X-ray pictures of this little boy at your 
hospital in May, 19237 A. Well, it would be quite 4iffieult te 
recognize him ae he ie today, but according to our records here, yes. 

· Q. From the pictures and your records and from looking at the 
boy himself, can you tell whether or not those are pictures of dif. 
ferent parts of this boy's body, Stephen Kaspraicki? A. Yas, sir, 
I can. @. Are they? A. Yes, wir." The Dector was then ex- 
amined by the trial attorney for the defendant, Revere, and testified 
that he knew that they were the pictures because hie handwriting was 
on them; that before the plate in developed the patient's name, the 
date and the nase of the doctor is put om; that he knows it because 
he has been doing all that work; that he developed the plates of 
Stephen Kasprzicki; that he developed these and subseribed his name 
there afterwards; that he got the neme that he wrote on the plates 
from whoever was with Stephen Kasprvicki; that he believes that he 
got the name from Stephen Easprzioki himself; that the name sopears 
in the comer of each one of the filme; On crose-examination Dr. 
Tichy testified that he had an independent recollection of taking 
Stephen Kaspraicki by the records; that he had no independent 
recollection otherwise; that sll that he knew is that he has cere 
tain plates here which have in his handwriting hie name on them. 
On the question whether Dr. Tichy made a fluoroscopic examination 
of Spephen Kaspraicki's head, the transcript of the testimony shows 
as follows; 

Trial attorney for the defendant Hevere: "3. Deetor, 

aid you make any fluoroscopic exauination of this boy's head? 
A. The bead? As I told you before, we have a routine «-- 
Q. Please answer the question, A. I don't remember, 4. You 
don't know then, whether you made a fluoroscopic examination of 

_ his head, do you? A. Yes, I do. Q. Didn't you say just a 

= ago that you (id net remember this particular boy?" 
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Trial attorney for the plaintiff; "I object. The 
record shows what the witnese said a minute ago. 
The Court; Sustained. 

Trial attorney for the defendant, Revere: 4. The 
truth of the matter is that his head was all bandaged up when he 
was drought in to you, wasn't it? A. Yes, air. Q. Well, did 

| you make a fluoroscepie examination of it or didn't you? A. I 
gay, yes. Q. But you 4on’t remember the toy? A? Not this 

) particular case. 4. You mean that in your usual practice you do 
thet? <A. Yes." 

Dr. Tiehy further testified that he has no independent 
recollection of the position that the boy, Stephen Kasprzicki, was 
im; that all that he, the doctor, knows about it ie a matter of 
record that he has by writing his name on the plate. The doctor 


—— —— 


gave a detailed reading of all of the plates, 
0 
At the conclusion of the testimony/Or, Tichy, the 


trial attorney for the defendant, the Acme Grocery Company, objected 
for the first time to the testimony of Dr. Tichy in regerd to the 

| Aeray photographs. The objection was as follows: “I make a motion 
to strike out the testimony of this witness on the grownd that he 

| has no means of knowing that the X-ray pictures are true and cor- 
Feet; that it is only his conclusion that they are,“ It will be 
observed that the objection only raises the question whether Pr. 

} Tichy hed “means of knowing that the X-ray pictures are true and 
@orrect.* We do not think that the objection is well taken. In our 
Opinion the testineny of Dr. Tiechy that we have set out above shows 








that he 414 have means of knowing that the Keray pictures were true 
and correct an4 that his conclueions that they were true and correct 
‘Were permissible. He described the machine in detail and stated that 
it gave very good results. He said that he had taken about 4200 
pictures a year. He also stated that before a plate was 
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developed the patient's name, the date and the name of the doctor 


were put on; and that Ye knew that the Keray pictures in question 





| were taken and developed by him because there was written on the 


pictures in his om handwriting his name, the name of Stephen Kasprz- 
foki and the date that the pictures were taken. It is true that he 


had no independent recollection of the particular case, but from the 


records that he had made in his own handwriting, according to the 
customary course of business, and also from looking at the boy Stephen, 
he testified positively that the films were exposed and developed by 


him and that the pictures were correct photographic impressions of 
the parts exposed. 

§ 

In verifying the record, if a witness relies *not on a 


present recollection of his past state of mind, but on other indica- 


| 


tions, such as habit, a course of busineee, a check mark on the mare 


gin, or merely the genuineness ot his handwriting, then the certainty 





. ie of a lower quality, though still satisfactory for most practical 











 purveoses. In general, it is conceded that when the witness’ habit 

| or course of business is making memoranda or records, it is suffi- 

cient.” I Wigmore on Evidence, sec. 747, p. 3399, let od. 

J The case of Stevens v. Iijimois Central RN. A, Co., Supre 

t cited by counsel for the defendant, the Aeme Grocery Company, in sup- 

port of this objection is not in point. In that cane the proof in 

" Pegara to the Keray pictures was different from the proof in the case 

( at bar; and the objection tn the case at bar does not raise all of 

, the questions that were considered in regard to the proof in the 

ease of Steveng v. Iii, Cent. I, A, Co-, Supra, In the latter case 

A indicating wherein the proof was insufficient, the court said (p.376): 
“The doeter 414 net state that he saw the condition of platr 

tiff's skull nor that the film correctly represented this condie 

tion, Kor 414 he state how the film was taken, nor that he had 

ever had any previous experience whatever with an Xeray machine, 


nor that he had ever made an Zeray photograph, nor that he knew 
anything about how they ought to be made, nor that the Xeray 
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machine used by him was accurate, nor that it oe. Sore condi~ 
tion at the time the exposure was made, nor whether he had ever 
checked a picture wade by his machine with a condition seen by 
hie eye with the use of the fluermscope, to determine whether 
the machine accurately portrayed the internal condition of the 
part of the body under investigation, * 
Counsel for the defendant, the Aeme Grocery Company, 
| further conten’ that the trial court erroneously permitted two phy- 
gicians “to estate their opinion om a hypothetical question asked by 
‘Plaintiff's counsel, whieh misstated the undisputed evidence in 
Material matters, ° 
: The evidence which it is contended that counsel tor the 
“plaintiff misstated in a hypothetical question, was as follows: 
"He has a skull fracture to the right parietal and temporal region 
from the top of the skull down to the foraman major.* ‘The specifie 
: Objection of counsel for the defendant, the Aeme Grocery Company, is 
| 
that this language “asowmes a fracture extending intg the foraman 
whden is not in evidence." We are of the opinion that the objec- 
. tion is of no substantial consequence. 
: Counsel for the defendant, the Aome Grocery Company, 
“ gontens that the trial court erred) in refusing to give six instrue- 
tions designated as Nos. 3,4,5,6,7 and 3, that were requested by 
“the defendant, the Aame Grocery Company. Ye do not think that the 
trial court erred in ite rulings on the inetruetions complained of. 


Instruction Ho, 3 incorrectly stated in substance that 








ee 


"as a matter of law" on the pleadings and the evidence, both of the 
defendants at the time of the accident could not have ween in control 
J the automobile truck, In our opinion the question was one of 
fact and not of law. 


| Instruction No. 4 was covered by instruction Ko. 8, 


Instruction No. 5 stated “as a matter of law" in sub- 
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stance, that unless the plaintiff proved that the driver of the 
automobile truck was employed or controlled by the defendant, the 
Aeme Grocery Company, that the jury should find the defendant, the 
Aome Grocery Company, not guilty. The instruction was erreneous 
in that it was peremptory, and ignored the evidence in regard to 
Lutzke, and was not framed #0 of to present the question whether 
the accident nroximately was caused solely by the negligence of 
the driver. In instruction bo. 9, given for the defeniant, the 
Aome Grocery Company, the jury was properly instructed on the 
question whether the accident was proximately caused solely by 
the negligence ef Cullen, the driver. 

. Instructions bos, 6 and 7 incorrectly assume as a 
matter of law that the driver, Cullen, was not the servant of the 
defendant, the Aome Grocery Company. 

instruction No. 8 was erroneous in that it was a pere 
emptory instruction and ignored the evidence in regard to Lutgske. 
The questions invelved in this instruction were properly stated 
in instructions Nos. 9 and 15, which were given at the request of 
the defendant, the Acme Grocery Company. 
Counsel for the defendwit, the Aeme Grocery Company, 
further contend that instructions Nee. 4 and 7, which were given 
at the request of the plaintiff, were erroneous. Counsel argue 
that instruction No. 4 “is the ordinary inetruction on circumstan- 
: tinl evidence,” but that it was not applicable because there was 
Re cireumstantial evidence. We do not think that the objection 
; is well taken. The evidence 4id not consist entirely of direct 
DS evidence. Furthermore, even if it did, the giving of the instruc- 






tion would not constitute reversible error. 
4 The objection that is made to instruction No. 7 is 
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tnat it "allowed the jury to compensate the plaintiff for suffering 
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im body ané4 mind and future loss of health and disability, without 
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4 exclutine from euch recovery the disabllity suffered by the plain- 
: tiff during hie minority;" that “the legal presumption ie well set- 


i tled that earnings of a child during his minority are the oroperty 





















of his father and not the child.” We do not think that the objec- 


tion is sound. In our view it was not necessary for the inetrue- 


- reference to the question of earnings. The instruction correctly 
Limited the recovery for damages to “the plaintiff's suffering in 
voay and mind, if any, resulting from sue) physical injuries, and 
Such future suffering ond loss of health and disability." Poseh 

v. Chicago Rys, Co., 221 [1]. App. 241, 253; The Chicago & Proviso 
Street iy. Co. v. Brown, 193 I11., 274, 275, 276; The Chicago Terming) 
" Bransfer 2. R, Co. v. Gruss, 200 111,, 195, 198. 

a Covneel for the defendant, the Aeme Grocery Company, 
further contend that the trial court erred in giving an instruction 
@esignated as No. 3, at the request of the defendant, Revere, Five 

| Specific objections are urged against this instruetion, We do not 
think that the objeetions are well taken, The principal objection is 
that the question whether the accident was solely caused by the negli- 
LY of Lutske was submitted to the jury. in instruction Ho. 9, 
ven at the request of the defendant, the Acme Grocery Company, the 
Stion whether the accident was solely caused by the negligence 
@f Cullen was subuitted to the jury. If the defendant, the Acme 

: Company, was eutitied to have its instruction given, the 
endant Revere was entitled to a similar instruction, The 

ant, the Acme Orocery Company, cannot complain of an instrue- 
on similar to the one that it had requosted. Brimie v. The Belden 
Co., 287 T11., 11, 18, Furthermore, the defendant, the Acme 


Company, is not in a position to complain of the fact that 
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~ the question of Lutske's negligence was submitted to the jury, as 
J that question was submitted te the jury by the defendant, the Acme 
- Grocery Company, in instruction No, 15, given at ite request. 
Counce) for the defendant, the Aeme Grocery Company, say that the 
question whether Lutzke war solely negligent was not submitted te 
the fury in instruction No. 15, That is immaterial. The defendant 
Revere had the right to have the jury instructed on his theory as 
to the question of Lutske's negligence. 

Connsel for the iefendant, the Acme Grocery Company, 
urge six bid eetdbee te the rulings of the trial court on questions 
of evidence. 

Ve do mot deem it necessary further to extend our opim 
ton in order to consider each of the six objections in detail. It 
is sufficient to say that in our view none of the rulings of the 
eourt complained of constitutes reversible error. 

The final eentention of counsel for the defendant, the 

Aene Grocery Company, is that the damages. are exeessive. We do 

mot agree with thie contention, 

) | Por the reasons stated the judgment is affirmed. 
APPIRMED. 


hett, P. J., and MeSurely, J., concur. 
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MANUFACTURERS APPRAISAL COMPANY, 
a Corporation, 
Appellee, ) 
APPEAL FROM MUNICIPAL COURT 
vs. 


KOE ROSENBERG, 


OF CHICAGO, 


Appellant. 4? tok. 6 27 


ER, JUSTICE JOHNSTON DELIVERED THE OPINION OF THE COURT, 


Thies is an action brought by the Manufacturers Ape} 

| Praieal Company, = corporation, the plaintiff, againet Kee Rosen- 
berg, the defendant, to recever a balance of $490 alleged te be 

| due to the vlaintiff fer an appraisal whieh the plaintiff made of 

| the assets and properties of the International Lamp Corporation, 
at the special instance and request of the defendant. 

The case was heard by the court witheut a fury. The 
= @ourt found in favor of the plaintiff and entered judgmart in the 
i Sum of 3400. From the judgment the defendant hae proseouted this 

appeal. 
| It is not denied by the defendant that the work was 
done, nor is it contended by the defendant that the price charged 
for the work fas unreasonable. The principal issue of fact is 
| whether the defendant agreed to pay for the services of the plain- 
tire. 

The contention of the defendant is that the plaintiff 
has failed to show by a preponderance of the evidence that the de- 
} fendant agreed to pay for the services of the plaintiff, 
| On behalf of the plaintiff the evidence shows that the 
viceepresident of the plaintifr, the Manufacturers Appraisal Company, 
| had a conversation with the attorney for the plaintiff in which he, 
_ the attorney, said that he had o party who wanted an appraisal mas 
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that the defendant was going into « wae interested in - the Inter- 
national Lamp Corporation; that he, the vice-president, told the 
attorney that the International Lamp Corporation was not any good; 
that the attorney eaid that the defendant was perfectly good though 
for the fee; that the vice-president sald, "Well, I might go to 
see him;" that the vice-president and the district manager of the 
Plaintiff went to see the defendant in regard to making an ap- 
praisal for the International Lamp Corperation; that the vice. 
president told t'e« defendant they were ready te make an appraisal 
of the property that the defendant was interested in; that the 
property was not in condition « they were imown to have no credit 
whatever, and that if they, the plaintiff company, did the werk 
they would do it for him, the defendant, personally; that the work 


Would be dae on a per diem basis; that he, the witness, was going 


east at the time and that the district manager would see him, the 
defendant, about the field work; that it was understoed that the 
work was te be done for him, the defendant, and not for the Inter- 
national Lamp Corporation; that the defendant said that he wanted 
to know - he had a reason for wanting to know + what the value was 
there himself; that the 4efendant seid that it would be all right 
to do the work for him personally; that when the viceepresident 
and the dietrict manager got back to their office they wrote the 


@efentant a letter confirming the order that he had given to the 


Plaintiff company. The letter was introduced in evidence and is 
as follows: 


“lr, Koe Rosenberg, 
1209 West 15th street, 
Chicago, Illinois. 

Dear Sir; This will acknowledge receipt of the order 
which you gave the writer today for us to proceed with an 
appraisal of the International Lamp Manufacturing Company 

lant, located at 47th Street and Spaulding Avenue, Chicago. 
t is understood that this appraisal will cover machinery 
and equipment only but will not cover any land or buildings, 
and that the report will be made in detail in aecordance 
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with our standard Tor, and practice. Our charge for this an- 


praisal will be a flat fee of three hundred and twenty-five 
dollars ($325.00) as per our verbal agreement, In addition 
to this standard appraisal, wre will make a verification of 
the stock inventory at the abowe mentioned plant. It is 
understood your men will count all the various merehandise 
and goods on hand snd that we will verify the count. Also, 
that your superintendent and other men will render every 
possible assistance on thie phase of the work. Our charge 
for this stock inventory will be ferty dellars ($46.00) per 
day per appraiser while engaged on the werk, plus aetual 
effice cost in writing and tabulating the report. As we 
mentioned to you, it is impossible to determine in advance 
the precise amount of time thie inventory will require. We 
believe with the proper assistance from your men that the 
time will rum avproximately five days. Accept our thanks 


for this order, and we assure you we are very pleased at thie 


opportunity of serving you. 
Very truly yours, 
The Manufacturers! tae Company, 
By (Signed 
Resident Kanager.*® 


The plaintiff introduced a number of statements of 


account that were sent to the defendant personally, and ales 


Care —— 





several letters tha$ were zent to the defendant personuliy, ine 
sisting that the defendant pay the bill, 


On behalf of the defendant the defendant was the only 
witness. He denied that the vice-president and distriet manager 
of the plaintiff company ever told him that they weuld render 
services for him, but net for the International Lamp Corporation; 


and aleo 4enied that he ever told the vice-president and the 


@istrict manager that he was going to pay for the services of an 


appraisal for the International Lamp Corporation. The defendant 


Antroduced in evidence the following letter: 


"The Manufacturers! Appraisal Company, 
Philadelphia, November &, 1924, 
International Lamp Corporation, 
3301 Vest 47th Street, 
Chicago, Ili. 


Gentlemen: We acknowledge receipt of your cheek of 
Bovember 6 for $132.50 which is part payment of the ap- 
sal fee for services rendered to Mr. Moe Kosenberg. 
note your inability at this time te send us the full 
amount, with the promise to pay the balance ir instalments 
of $205.00 on December 10 and 3200.00 om January 10. It 
is not our disposition to be overeinsistent upon immediate 
payment, and we accept your payment under the oonditions 


Proposed, Youre very truly, 
Walter ¥.Pollock, President," 
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We are of the opinion that the finding of the court was 
not manifestly against the the weight of the evidenesa, The rule 
is that the finding of a court is entitled te the same weight and 
consideration as the verdict of a jury. Fisk v. Hopping, 169 111. 
105, 108. 

Counsel for the defendant contend that the letter 
written to the International Lamp Corperation by the plaintiff come 
pany, in which the plaintiff company acknowledges the receipt of 
the check for $132,50, “1a certainly inconsistent with the theery 
that the moneys involved were due from" the defendant "rather than 
the International Lamp Corporation." ‘Ye do not agree with this 
contention, The letter explicitiy states that the cheek "ise part 
payment of the appraisal fee for services rendered to Mr. Moe 
Rosenberg"( the defendant.) | 

Counsel for the defendant eontend that the statenents 
of account were improperly admitted in evidence. We are of the 
opinion that they were aduissitle as corroborative evidenee that 
the services of the plaintiff were rendered for the defendant 
personally. Furthermore, even if they were improperly admitted, 
the error would not be a ground fer revereal since the case was 
tried by the court without « jury and there is sufficient evidence 
to support the finding of the court independently of the statements, 
Knight v. Gelling, 227 I11., 348, 353. 

For the reasons state? the fudgnent of the trial court 


ie affirmed. 
APYIREED, 


Matohett, P. J., and MeSurely, J3., coneur. 
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“EDWARD MANE, 

Appellee, 
APPXAL VROM SUPERIOR COURT 
va, 


RIVERVIEW PARK COMPANY, 
a Corporation, 
Appellant. 


OF COOK COUNTY, 
2421.4. 628 


WR. JUSTICE JOHNSTON DELIVERED THE OPINION OF THE COURT, 


———— —— 


This is an action brought by Lauard Mahn, the plain- 
tiff, against the Riverview Park Company, the defendant, for ine 


| juries received by the rlaintiff when struck by an automobile 
“truck of the defendant, 

| The case was heard before the court and a jury. The 
fury returned a verdict in favor of the plaintiff in the sum ef 
($1200, and the court entered Judement on the verdict. From this 
Judement the defendant hae proseeute’ this appeal. 


The only grounds om which the defendant asks for a ree. 











versal of the Judgment are (1) that the “evidence clearly shows 
“that the defendant was not guilty of negligenee;" and (2) that the 
: “evidence Clearly shows that the plaintiff was not exercising due 
“ere and caution at the time of the accident.” 
It is the contention of counsel for the defendant that 
the trial court erred in not directing a verdict for the defendant 
“a8 requested by the defendant, 
; The accident happened at about 6:30 on the morning of 
Apri 30, 1923, in the City of Chienge near the intersection of 
“Southport avenue and Lincoln avenue, Southport avenue runs north 
and south ond Lincoln avenue runs northwest ond southeast. 

The plaintiff testified that a few years before the 
cident he had a “stroke” which affected hie left side and caused 
te walk slower than formerly; that on the morning of the acci- 


street 
he took a southbound /car on Southvort avenue and got off at 
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Lincolm avenue; that he got off the rear end of the etreet car, 
Walked to the west sidewalk of Southport avenue, then walked acroas 
Lineoln avenue to board « street ear going southeast on Lineoln 
avenue; that when he got off the Southport avenue street car he 
saw the Lincoln avenue street car about 100 feet away from the 
eorner and that it stopped before it got to the west line of 
Seuthport avenue; that when he left the sidewalk he started for the 
Fear end of the Lincoln avenue street car; that he “got pretty near 
te the edge of the asten teard” and the car started; that he was 
| struck in the back by the automobile truck which he had seen before 
the accident standing still about eight or ten feet behind the 
) Lineoin avenue street car when he was walking across Lincoln ave- 


Rue; that the box of the automobile truck where the chauffeur sits 


‘ 


struck him; that at the time of the accident ha was standing and 


—_—> 


* walking; that the etreet car had etarted before he wae struck 
by the automobile truek; that he 4id not hear a horn or signal of 
any kind when he was knocked over by the automobile truck and ren- 














dered unconscious; that passengers were getting on the Lincoln 
avenue street car as he approached the car; that ali of the 
“passengers got on the car, but that the car started before he eould 


get on; that he was about two feet away when the cur started; that 
When he fell he was right by the outside rail of the street car 


H. N. Young, a witness on behalf of the plaintiff, tes- 
Tied that he was the conductor on the Lincoln avenue street car 
ich the plaintiff intended to board; that on the morning of the 
ident his car stopped at the regular stopping place when it 
Southport avenue; that Seuthport avenue approaches Lincoln 
at rather an acute angle; that the angle is obtuse on the 
bound; that three passengers, who had been waiting for the 

» got on the ear when it stopped; that the automobile truck was 





iS 





Seon bextew past, POOR, nominee to. —2 ihe fs bask 
aioontd fo Fenedinom gaton cao — * * * * —— 





34 nent Yow “tee Bok suede tac 4 —EDR ————— 
‘to ontl teow ond of Seog #1 oxo'ted beqqete oh fads bas ro8ns 
anit tot feduade of Mhawebie ont stef ad node tart! teunova, deoqtti 


ison ytterg toy" od sagt p19 soonge, egasye mloontd oa⸗ 20 m9 ta 
gay pal ius jbogusts tap od? bay "reed qete- edd teephe edt 
oxeted ager. bed od Moldy squid obidometus ont xc Aon. dt Bh FOum 
eds baled teo't ae to tiyin auod⸗ LLhou gnthange sah tooe.® 
seve aioguit asotoe gattiow eee, od todv iso soette evaeva Bloom, 
the aweTiwado odd etedy dows ALidomotue oft, to xed .odd, 2a 
Ata gatosate agw ge saehtona od? Yo, oaks ont. tm, tact i aos 
dowste vaw ox spied begiese bad tng teente wet. badd 4 gales 
* inngie to ated « tosd tea bth on sartt ptowss eLisomotun one 
~mex hae Houtd oLtdouetua ent Vd yove ↄeio ocx gow.od apd belt 
——— en? mo gattten grew agaogaag· g fads , — ba 
—6 Xo fhe suds p29 gid, pert ota 04." SAR AON 
biwoo vad runes bedtasa reo edt ied sud tao end ao toa atagnone 
_ tart jbettete xe oat node ane #902 owe suede aaw od tact jae # 
te * mao foots ant 9— Ales ehiatwo one * tigit saw pps 


Se eh ee hE cae latay ae 





—— 














techn tem! aap —* SP — 
* — —— * hag U * seous tw a —7* —“ 


Hing Le Pag — RE 


ee eae wn 
att te —— aad no saitt ihts0d ot ——— ‘vide ns Mok 


ed ORD. HA ig apa ce pr the >) Seay ede ined hae 4 
at acotw — sataqors 0 £3190 ont tm te 
dyanedurea Hahn SME RU gO aw 
ales ata anitonotagn ouceve trogdiwe® gads porneve 
‘ae ie PN AN ge Ae Ro Pen ee Sen wy ce — 
od ao enue at 8* ont te ide 
lO ——— nya 


Re We Ci pe Ay oy. ae ARON ek. Lae vy py phe R 4 ; a Sones 
nti 30 2mLt Lew med ba ee, tng, —* 
few slot eLivonotue ead tadd pheeqota at ante xa9 942 mo Pop 4% 
















about eight or ten feet back of the car; that he saw the Plaintiff; 
_ that he had seen him before; that he came there at that time avery 


Merning; that on the morning of the accident he firet saw the 


| 


Plaintiff when he was walking across the tracks in the middle of 
the tracke toward the side of the street car that wan open; that 
the plainitirr was going south; that he was then seven, eight, maybe 
ten feet back of the street car; that after he saw the plaintiff he 
Pang the bell and collected ‘three dares; that he did not see the 


Plaintiff again before the accident; that the flrat thing he saw 
















that attracted his attention following what he has related — he 

i gust happenened to look back and saw that plaintiff hed fallen; 

that the plaintiff was in the street clese to the outsite rail, 
— sixty feet from the weat line of Southport avenue; that the 
®utomebile truck was standing at that time; that he ran back and 
“we" picked up the plaintiff and got his name; that he 414 not see 
the accident itself; that he 414 not hear any hern sounded at any 

t time between the time he “gave the beli" and the time of the aeci- 
dent; that the street car wan about 45 feet long; that the rear end 
of the street car was about 45 feet from the weet line of Southport 
avenue. 

On behalf of the defendant Robert %. Dutton, the driver 
the automobile truck, testified that he was driving southeast on 
yin avenue and when he came to Lincolm avenue and Southport ave- 
he stopped about ten feet back of the street car in order to let 
ere board the street car; that his engine was running while 
stcod there; that he saw two or three passengers get on the street 
in front of him; that after that the street car started up and 

| started with it; that he was going at the rate of about five miles 
n hour; that before he started the truck he looked to the front and 


#, and did net see the plaintiff or anybody there; that he heard 


re.” 
ry 
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. @ little bump in back of the cabin on the side of his truek and that 
| he got out to see what it was; that he had gone only a couple of 
feet when he heard the bump; that he saw the plaintiff sitting in the 
street about vive fget back of the truck; that after he heard the 

| Dump the truck went about fifteen feet; that when he heard the bump 
he put on the brakes ani turned off the power right away; that he 
does not kmow vhere the plaintiff cawe from; that he 4i4 not see 


him when the people were getting en the street car. 























A. Meersman, on behalf of the defendant, testified that 
he was the motorman on the Lincoln avenue atreet car; that the 
street car stopped at Southport avenue te take on and let off paseen- 
| gers; that he “got the bell” to start and started the oar; that he 

| then “got the energeney bell te step ant he stopped the ear; that 

4 he went about fifteen or eighteen feet altogether; that after he 

| Stopped the car he opened’ the door, looked back and saw the aut emo- 

/ bile truck o little way back of the rear of the street ear; that the 
truck was going the same way us the street car and was on the right 
i of the street car, 

We are clearly of the opinion that the trial court 
“ruled correctly in denying the motion of the defendant to direet the 
aid to find ror the defendant, According to the well established 

| @, such an instruction should be given only when there is no evi+ 
which fairly tends to prove all of the material allegations in 
@ declaration. Libby, MoNeill & Libby v. Cook, 222 111,, 206, 213. 
there ie any evidence from which, if it etood alone, the jury 
jonably oould find that all of the material allegations of the 
aration have been proved, then the cause should be submitted te 


fury. Libby, Meleil) & Libby v. Cook, supra, (ps 12); Kelly v. 
., 283 112., 640, 642, The most favorable evi- 


for the plaintiff must be accepte4 as true. Walldren Express 
vy. Krug, 291 T1l., 472, 475. All contradictery evidence must 
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9 rasectet. Yess v. Yous, 255 Tli., 414, 418, 
We are of the opinion that the verdict of the jury 


not manifestly agninst the weight of the evidence. 
Por the reasons stated the judgment ef the trial court 
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ANTON JAGGLE, 
Appellee, 


) 

APPTNAL FROM MUNICIPAL CcouRT 
vs, 

} OF CHICAGG. 

) 


2421.4. 628 


SIDREY W, ANTERSON, Doing 
Business as ANDERSON & COM ANY , 
Appellant, 


MR, JUSTICE JOHNSTON DELIVERED THY OPINION OF TRE covAT, 


This is an action brought by Anton Jaggle againet 
Sidney ¥. Anderson, dcing business os Anderson & Company, to re- 
cover damagee for two bonds which the plaintiff purchased from 
the defendant, and which the plaintiff alleges were sold te him 


on false representations made by the agent of the defendant and 
known by the defendant to be false, 


The case wan tried before the court and a jury. The 
jury returned a verdict in favor of the plaintiff in the sum ef 
$480. The plaintiff filed a rewittitur of $106.29, and the court 


entered judmment on the verdict in the sum of $373.71 and costs. 


‘ 


From the judrement the defendant has proeecuted this avpeal. 
| The principal ground on which the defendant asks for a 


Teveresal of the judgment is that the verdict ie manifestly against 
the weight of the evidence, 


the vVonds recited on their face that they were first 








Mortgage bonds “secured by the Ridgeton Arms Apartments,* a build- 
| ing in the course of construction in the town of Oak Park, at 
Washington boulevard and Ridgeland avenue, thoroughfares in the 
tow. The bonds were sold to the plaintiff by L. M, Hull and 
“Marry Solomon, agents of the defendant, After the sale of the 
‘Donde te the plaintiff, a bill was filed to foreclose the trust 
deed securing the bonds. It is alleged by the plaintiff that at 
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the time he bought the bonds Hall falsely stated to him that the 
building was entirely completed on the Washington boulevard wide; 


are 


that the apartments facing the boulevard were actually cecupied vy 
tenants; und that the other side of the building would be completed 
in about a week. The asilegations of the plaintiisr are denied by 
the defendant. 
The pluintisys testified in substance that Solomon and 

Hall oalled st his office te seli his the bonds; that Solomon came 
first and that Nall called later; that he, the pinintifr, saaked 
Hall whether the building was finished; that he asked that question 
because he, the plaintiff, read a stutemont which was in big letters 

on the bonds, - "The is a Construction Bond;" that Hali said the 
building waa finished on the Washington street side; that neople 
had moved in, an? that the Ridgeton boulévard side would prebably 
be finished for eceupancy within a week or sc. The plaintiff fur- 
ther testified that "if the building “as not finished” he "would not 
have bought;” that after the purchase of the bonds he told Hall that 
they were "no good;” that he told Solomon that the bonds were “no 
good;* that he wanted to get hie money back; that Selewen said that 

| he, the plaintirr, “better see Kr. Anderson himeslf;" that he aid 

| Ret see Anderson personally; that he ealled wo on the telephone 

_ several times but could not tell who was on the other and of the 

telephone; that he eaw the building about three or four months age; 


* 
: 


that the foundation was a little above the rfiret floor windows; 






that the building waa never completed on the Yashington boulevard 
side and was not ocoupled on that side; that he sever reecived any 
: Money from the defentant on account of the bonds; that he was wille 


Hall testified on behalf of the plaintiff in substance 
' “that the plaintiff asked him how near the building was completed; 
: he, Hall, told him that he was not certain but that he would 
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| @ali up the office and find out; that he recognized the defendant's 
| voiee over the telephone; that he asked the deSentant how wens? 

| | the building was completed, anid that the defendant answered *I 

f believe it is up to the second floor;" that he, Halli, then told the 
; Plaintiff the building was up to the second floor; that he never 

; tel’ the plaintiff that the bulicing was up on the Yashington 

! j Goulevaré vide; that he 414 not tell the plaintiff that the apart- 
by ments facing the boulevard vere actually oceupled by tenants; that 
j he di4 not tell the plaintitYr that the buliding would be completed 
q in a very short time, about a week; that at the time the bends were 
gold and delivered to the plaintir?, he, Hall, had never seen the 
building; that he has seen the building since the bonds were wold — 
amd that the first floor was partly compieted and covered with oan- 
vase to protect it from the weather. 

J The defendant testified in substance that Hall and 
 Selomon were employed by him; that Hall wae in charge of the bond 

_ +department, and that Solomon wae -a stock salesman; that he did not 
_ know the plaintify and never talked to him ut any time; that he 
never told Hall that the buliding was up to the second story; that 
| he ftttonot know how high the building was; that he had no knovledge 
| , at all as to whether the building had been conetructed; that he had 
q never seen the building. 

a Solomon 4i4 not testify. 

| Counsel for the defendant contends that the evidence 
does not show “that any false representations were made;" or “that 
ar made, defendant or his agent knew it;" or “that, if made, there 
Was an intent to deceive;" or "that the olaintiff relies thereon 
“andwas thereby injured," 

oy In our opinion the question whether those fucte are 
established by the evidence depends on the quewtion whether the 

of the plaintiff is believed. If the plaintiff's testie 
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mony ie accepted as true, we think that there is sufficient erie 
dence to prove all of those facts, The verdict of the jury indie 
Gates that the jury believed the teatimony of the plaintiff, The 
Pule is a familiar one that it is the especial province of the jury 
to determine the credibility of the witnesses, and the probability 
er improbdability of their teatimnony; and that a court of review 
will not interfere with the verdict winless it is manifestly against 


the weight of the evidence. Hale Slevator Co. v. Hale, 202 Til., 
231, 146. In the case of The People v. Boucher, 303 111., 378, 


the court said (p. 380): “It is the most foportant function of the 
jury and their peculiar province to determine the truth of the case." 

We do not think that the verdict of the jury ie mani- 
festly against the weight of the evidence. 

It is further contended by counsel for the defendant 
that since the evitence shows that neither Hall nor the defendant 
he4 any knowleige of the condition of the building, therefore, even 
assuming that they made the representations about the condition of 


the building as testified te by the plaintiff, such representations 


 +@anriot be eni4t to have been made with knovledgs that they were false. 
We think that the contention is unsound, "The rule in well settled 


that it is immaterial whether a party misrepresenting a material 


; fact knows it to be fulse, or makes the assertion of the fact with- 
out knowing it to be truce, for the affirmation of what one does not 
' know to be true is unjustifiable, and if another act won the faith 
ef it, he who induced the action must suffer, and not the cther.*** 
J So it has been held, that where the representations relate to facts 
q which must be supposed to be within the defendant's knowledge, proof 


whether the representations he affirmatively makes in respect to it 


are true or false, If he knows them to be false it ie a positive 
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prrent, and if he makes them without knowing them to be true, fer the 


*— of inducing another to set upon them, it in equity ameunts 


to fraud." Borders v. Kattleman, 142 111., 96, 104, 104, To the 
sane effect are the following cases: Wisherd v. Bollinger, 203 111. 


fi 
; 387, 364; Crane v. Schaefer, 140 111, App., 647, 659. 

{ 

Counsel for the defendant further contends on the aue 





| thority of Walker v. Hough, 6 111., 374, 375, that “liall's denial 
under oath is ae potential as nlaintitf's assertion under the same 

Sanction, and being oath against oath, the fact ie not proved." 

This ‘ectsion and a sbhillar decision in the case of Peaslee v. Glass, 

61 122., 94, 95, have not been followed by the Supreme Court. On the 

_@ontrary, in considering the case of Peaselee v. Glave, sunrm, the 


_@ourt in the case of West Chicage i, 8. Co. v. Lieserowits, 197 111. 
607, said (p. 615): “Sven where the plainti’f was contradicted by 


the defendant and another witness, the judgment would not be re- 
Versed if there were elemmmts of probability to turn the seale.” 

The case of Yeot Chicago Railroad Co. v. Lieserowitz was cited with 

| approval in the case of Chicage City Ay. So. v. MeUlain, 711 Ili. 

58, 595. We think that the correct rule is stated in the case 

of Herring v. Porits, 6 Ili. App. 208, in that case the court said 

(p. 212): "It will mot 4o to say as « matter of law, that there can 


be no preponderance of the evidence in faver of the party holding 


the affirmative, wher there are but two witnesses upon the facts in 










fesue, and one testifies contrary to the other. In such case, the 
8 or jury may apply the ueual tests of credibility, cive credence 
te the teatimony of one, if he sanveare more worthy of it, and ree 
feet that of the other." To the same effect aubatentially are the 
‘following eases: Hately v. Kiser, 162 111. App. 542, 558, 580; 
‘Sears, Roebuck & Co. v. Mears-Slayton Lumber Co., 226 Iil. App. 287. 
Byen in criminal cases where the degree of proof required is proof 

— & reasonable doubt, the rule is well established that the 
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626; The People v. Mactefewski, 294 111., 390, 396; The People v. 
“Boetoher, 29% T11, 890, 884; The Poonle v. Greenberg, 407 11i., 566, 


Counsel for the defendant further contends that an ine 
struction given by the court on the question of fraud was misleading 
and incomplete. The defendant is not in a position to raise this 
question, us the record goes not show that the objection to the 
“instruetion was specific, The rule of practice in the Municipal court 
“requires that objections to inetruetions should be specific. Pecarare 
_¥. Halberg, 246 111., 95, 97; Hortherm Coal & Sup. Co, v. Mueller Bros 
, S@., 171 Ill. App. 342, 345. We have examined the instruction, 
er, atid think it is substantially correct. 

} Counsel further contend that the court improperly refused 
eor da in ¥ritten instructions requested by the defendant. The ine 
"struct ions are not set out in the brief of the defendant as should be’ 
dome in order that they may be reviewed, General Platers Supply Go. 
.%, ? i! 8 Go., 228 124. App. 201, 206. Purthere 
' » as the court had instructed the jury orally when the instrusc- — . 
tions were handed up, the court did not commit any error in refuse 

‘ to give the inetructions, Merton v. Pugey, 257 L11., 26, 34; 

pn ,270 T11. App. 





Vor the reasons stated the judgment is affirmed, 
AYFIRMED, 
hett, ». J., and Heburely, Ji, coneur. 
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STANLEY KWASHIAK, Admr., ete., ) 
Appellee, ) 


APPEAL FROM SUPTRIOR COURT 
vs. 


SANTIEL GRATCH et al., 


Appellants. 9 4A 6 ‘i Nc 6 2 8 


QF COOK cCOmNTy. 


BR, JUSTICE MeSURELY DALIV"RED THE OPINION OF THE COURT, 


On May 30, 1923, Theodore Kwasniak, a minor two and 
oneshalf years old, while on a public sidewalk on the northwest 
side of North Wood and Superior streete in Chicayo, was struck and 
killed by a Pierce Arrow automobile belonging to Uamuel Grateh, 
driven by Bilton Mandel, his chauffeur, by reason of its eollid- 
ing with a Ford automobile driven by defendant Joseph Noga. The 

~@0llision threw both cars onto the sidewalk, striking the ehild, 
who was taken to a hospital where he died the same day. Suit was 
drought by the administrator of hie estate and upon trial a vere 
diet was rendered finding Nega not guilty an? the defendants 

Grateh and Kanéel guilty and assessing the damages at 87500. From 

the verdict thereon these latter defendants appeal, 

| As it is net contended in this court that the negli- 

| gence charged was not proven, it ia unnecessary to further nete the 

‘faete of the occurrence, 

It ie presented as error that the trial court erred in 


@enying defendants’ motion in arrest of judgment based upon the 








‘Feason that the @eclaration fails to allege an essential fact, 
‘Ramely, that the death of plaintisf's intestate was caused by the 
‘Reglicent conduct of defendants. The plaintiff concludes each of 
his counts by alleging in substance that the automobiles struck 
Plaintiff's intestate and as a direct result of such negligence did 
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Plaintiff's intestate anid cause plaintiff's intestate to be 
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«errors are not sufficient to render it obnoxious te general de«- 


crushed between each of sald automobiles and certain walls ond 
portions of a certain building then located adjecent to the inter- 
section of said sidewslke “and did then and there inflict such in- 
Juries upon said4 plaintiff'e intestate that said intestate did 
then and there on, toevit, the day aforesaid ** That plaintiff's 
said intestate, Theotore Kwaeniak, left him surviving Stanley 
Kwaesniak, his father, * * his heira at law and next of kin whe then 
and there because of the death of anid intestate austained great 
lose and damage.” It was further averred that on March 4, 1924, 
plaintiff was by the Probate court of Cook County, Iliinois, duly 
appointed administrator of the estate of his said intestate, Theo- 
dore Kwasniak. 

It is argued by defendants that thie ie a statutory 
Proceeding and that under the Injuries Act 18 must be alleged or 
appear that the suit was brought within one year after the death. 
While the Injuries Act creates a new right of action, as the pro- 
cedure for enforeing ite provinions is not prescribed, it will be 
presumed that a common law action is intended. Keig v. Chicago 
Rye. Co., 231 111, App., 58; O'Brien v. Chicage City Ry. Co., 305 
Thl., 244. 

Conatruing the declaration under the rules of common 
law pleading, it was clearly intended to allege that said intestate 
4ied then an‘ there, on, to-wit, the day aforceaid, Whether the 
Clerical error consists in omitting the letter "e" from the word 
“4ia" or omitting the word "die" immediately following the word 
"41d," is unimportant. Reading the whole count leaves no room fer 
doubt as to its real meaning. Where the meaning is clearly dis- 


 @ernible from the language used, mere clerical or grammatical 


_Murrer, Meyer v. Roas, 119 111. App. 485; Monmouth Mining @ Mig. 


“Ge. v. Erling, 148 122., 522; smerioan Hard Rubber Co. v. Howe, 203 
“TAL. App. 353. | 
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Furthermore, during the trial both parties treated 
the Aeclaration as having properly used the word "4ied" inetead of 
b "aia." It was proven without objection that the intestate died on 
ly the day of the accident and instructione at the request ef the dae 


i fendants were given on thie theory. Where the whole record shows 


] Ill. 306, In this Latter case, the omission of the word “not* 
| from the declaration, which alleged that plaintiff went te verk 


) knowing,” was held not to be fatal, as it was clearly a clerical 
| errer. To hold the omission of the letter "#" in the instant dee} 
| ation to be fatal would be hypereritical. 

Alleged irregularities in connection with the verdicts 
i are said to require a reversal, but as there must be another trial 


h irregularities sre not likely to occur again, 


Ye must reverse this case for the reason that the ale 
. tions of the declaration are not sufficient to state a good 
cause of action for wilful and wanton injury, and hence it was 


_ error to submit this issue te the jury by epectal interrogatories 
ana instructions. In Harris v. Pigsly Wiggly Steres, 236 11). App. 
1 2, we held that a declaration did net state a eause of action 
ich alleged that the driving ef an automebile wae wilful and 
ton; that the declaration should have stated that the defendant 
ily ond wantonly injured the plaintiff with knowledge, actual 
implied, of the surroun‘ing circumstonces and conditions, This 
g "as supported by Sherfey v. Evansville & 7, H. Ry Co., 121 
+ 427; Thrift v. Vandalia R. Co., 145 111, App. 414; Bnochs v. 

+ 229 112. App. 235; Chicago & B. Tl), Re He Go. v. Hedeos, 
Ind. 398; 2) Gye, 574; 20 KR. C. L., See, 15; Thompson on Nepli- 
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f ce, vol. 6, sec. 7465; Covert v. Rockford & Inter, Ry. Co., 299 
1. 288; Southern Ry. Co. v. Weatherlow, 153 Ala, 177; Woodward. 
lao. ¥. Finhey, 18 Ala. 634. 

In Byrnes v. ©. & A. Re. R, Co,, 229 I11, App. 176, there 
an extended disouseion of thie peint, concluding that an allega- 


















that the defendant wilfully and wantonly performed the act in 
tion is not equivalent to averring that the injury was wilfully 
wantonly inflicted. 

In Bremer v. lis EB. & W. Ky BR. Go,, 318 111., 11, the 
felency of the declaration vas not under consideration. 

| The plaintiif's declaration alleged that defendant Gratech 
- lifully and wantonly suffered and permitted defendant Mandel te 
perate ould automobile without stopping, checking or reducing the 

ed or altering the course thereol, and that Mandel wilfully and 
tonly operated the automobile of Gratoh, and that defendant hoga 
fully snd wantonly drove his automobile, by means of which the 
omobiles were brought inte collision, This is not equivalent te 
the wanton ond wilful infliction of injuries upon plaintiff's 
estate. The issue that defendants wantonly and wilfully injured 
tiff's intestate was not in the case, and instructions and inter- 
ries relating therete were improper, 

It was sleo reversible error fer the attorney for de- 

t Hoge to say to the jury: “Unfortunately, my client cannot 
ify in this case under the rules, or we would correborate the wit- 
that have testified here on behalf of the plaintiff." The ae- 
of the trial court in instructing the jury to disregard this 

t is not sufficient to cure its prejudicial effeet; neither 
Plaintiff escape the effect of this on the grownd that it was not 
or induced by his cownsel, The defendants Gratoh an4 Mandel 
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entitled to a fair trial, and such a statement by the attorney 
of a co-defendant would clearly militate against this. MacDonald 
v. Ghicago Railways Co., 236 I1l., 239. 

Por the errors indicated the judgment is reversed and 
@ cause remanded, 


REVERGED AND REMANDED, 


tehett, P. J., and Johnston, J., concur. 
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GREGORY T. Val METER, .dministrator 
of the Estate of Henore KH. Souglaes, 
Deceased, 


APPEAL FROM 
Appellee, SIRGULT GOURT, 
GOOK GOUNTY. 


{A TA. 628 


vs, 


ROSAMOND L, CHADWICK and 
OLARENCE B, CHADWIGK, 





‘ppellant. 


Opinion filed June 23, 1926. 


WR. PRESIDING JUSTICE TAYLOR delivered the 
epinion of the court, 

On April 6, 1923, Honore Hi. Douglass filed a 
bill of complaint in the Circuit Court setting up thet 
certain jewelry and other personal property which she had 
delivered to Rosamond Uhadwick, one of the defendants, 
belonged to her, the complainant, and that there vere 
certain unsettled accounts between them; and asking for 
an accounting and that the personal property be ordered 
turned over to her, upon payment by her of what might 
be found, if anything, due from her to the defendant. 

Prior to December 13, 1918, the complainant was 
the wife of Royal M. Williamson, He died interstate on 
December 13, 1918, Gince that time, the complainant 
married Wm, B. Douglass. 

To the bill of complaint the defendants filed 
an answer; there wes « reference to a Meeter in 
Ghencery, hearings before, and a report by him, “ub- 
sequent to the taking of evidence before the Waster in 
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Chm cery and prior to the weking of his report, the 
Complainant died, intestate, and Gregory T. Yan Meter 


‘(the present complainant), was appointed by the Probate 


Gourt administrator of the tetete of Honore HN. Douglaes, 
Objections and exceptions to the report of the 

Master in Chancery rere nadg, “und ‘a dearee entered 

approving his report. The deorse found that there was 


due the defendant $1,680.77, and thet upan payment 


’ of that sum, the defendant should surrender the iteme of 


jewelry and personal effects to the Admimistrator, the 
present complainant. This apyeal ia from that decree, 

The chief questions in the case are (1) whether 
a certain writing given by Mrs. Souglass to urs, Chadwick 
with a delivery to wre, Chadwick of certain jewelry and other 
personal property, wae done to evade her, Mre. fouglass’ 
liability to oreditors; (2) if not, did the document and 
the delivery of the pereonal property pase complete title to 
Mre. Chadwick; and (3) if title did not pass, what if 
anything does the complainant owe the defendants which must 
first be paid in order to justify a return of the property. 

Roy Williamson, the former husband of Kre, 
Pouglas<e, hed been an invalid for some time; he had been 
at St. luke's Hospital, at the North "re Health Resort and 
with his mother at Biloxi; and on December 13, 1918, the day 
after he arsived in Chicago, he was killed in an automobile 
accident. He died intestate and left some proverty. In 
Hovember, 1918, shout 2 month before his death, his wife 
(who having married again will hereafter be called wre, 
Deuglagss) went to live with the defendants, Mr. and Mrs. 

















ohm 


odd .ttoges abel to wat xen edt oF tohag bas we⸗e and 


ryety sou 


! ‘nodok aay of qeeedsb ann: eeteénes at sob ea: 





war BLL: 


“et adexd. odd Ww betakoogs saw — (tmsmk sf qmoe ‘tosneag ont). 


 eankesod a 910008 w eteter edt to 1Otattetatabs awed 
et Yo, treget ett of snektqeoxs be ahottostdo 
' ‘Servos 322 ia iyban oxe® \retaeid at retaai 
ane exes tons bauot seroeb: eat at Roget, abd yatvorgs 
dteonrgne ats teit bas A ‘ona ,t A cha⸗ vob edd oar 
te ames edt —2 ‘blveds tmsbawYob edt ymwe tad Yo” 
wilt ‘(rds Aivetingtby Site of atootte feaceteq bite vilovol 
seorteed Yast wos? at tanqas. shay) “stmsatetanon taeen ag 
sedtede (£) exe ‘eaeo ent at snokvmewp Yodo at darha@ 
Holwpa> verk of sadlgued som wo aovty gatsiuw utatzo a 
aadite has yelewet tet sag Yo: te twbsao ee OF “eter E Lob, pte 
(Nba geod. sah xed ebave, of anob, cer (eessqosa Leuoateg 
pie tireatin ed’ ade beh atom Bh CB). insot tharn of ttLsdaht 
of wivit erelquod snag Wteqony Lsrosteg eddy no mnmralen ¢ ous 
eh date snag ton bab fete th (8) ban, pwodebady, ext 
taus dette etnshmeted aud ovo tnunikelquos edt aed, pokstyan 
— — es ytitenk of woro mt diego sort? 
gah Ye Basduud wemet edt nommebiLeF eR 
wood bid od jomkd enon TOY BALavAL no maed hed oaatguon 
bas Srodes dslanl oxy? AdtOn edt ty sfattaaol ated iP te 
Yah CAF) GOLOL GEE to duened ae baa: Hxohte tq sedton eld dthe 
eltvonoswe ae mt bolltd sew ‘ed edeouad at Revise ed, tate 
‘nh .tuecers emow ¢20l das niateotah deab ou shn8d Loon 
othw ald gdtesd oid exoted dines 2 guods Stat .rodaovon 
(  otmeLLno ed 162 tanned Litw mises bottom gakvad ode) 
al has so cotgenantan vant —* peta ata 





ob 


Chadwick. She had known Mrs. Ghadwick for s number of 
yeors, Mr, Willinmson was « cousin of tir, Chadwick. 

Mrs, Douglass at the time of her husband's death had little 
ready money, being dependent on what she might get out of 
her deceased husband's estate, and the indulgence of the 
Ghadwieks. ‘he lived with the Chadwicks in their apart- 
ment from October 1, 1918, until about June, 1919. The 
Chadwicks moved about June 1 to Morgan Park, and 

ure. Couglass continued to live in the apartment until 
about August 1, 1919, 

On July 15, 1919, Mrs, Douglass made ont and 
delivered to Ure. Chadwick a document containing the 
folloring words and figures: “I hereby sign over to ura. 
GC. B. Chadwiek all of my jewelry and furs in my posseecion 
for debts incurred and moneys advances since October, 1918, 
Honore H. Williamson, June 15, 1919," The document was 
actually signed on July 15, but it woe dated June 15 at the 
request of Mrs. Chadvick. The Master found thet Mrs. 
Ghadwick told wre. Souglase “what to write on the paper 
when it was written;" and that the complainant at the time 
made out a complete list of her jewelry, in her own hand- 
writing, that is, of the items turned over to Mre, Chadwick. 
By consént of the parties to the spit, the jewelry wae 
appraised, and the value placed.at $3750.00, and it was stipu- 
lated that the property in question wae in the possession 
of the defendants, 

It ie claimed by the defendants, ae said above, 
that the document above mentioned and the jewelry and 
other personel property were given by Mrs. Douglage to 
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urs, Chadwick for the purpose of placing the personal 
property beyond the reach of Mrs. Douglass’ creditors, 
The Master found, “That the complainant became acquainted 
with Julius Reynolds Klein, an attorney, through Mra, 
Chadwick, and Klein settled the "illiameon Estate, and, 
on July 19, 1919, Mre. Chadwick told the complainant that 
attorney Klein, in a telephone conversation, advised her 
to get the complainant's jewelry and put it in the Chadwick 
safety box; that Mrs. Chadwick stated to complainaht that 
there was a bill against the complainant by the American 
Moter Company, and that a man had been sent to collect it, 


but that complainant could not pay the bill beoouse of the 
eondition of the estate; that the complainant inquired 


about having her jewelry insured, and Mrs. Chsdwiek said it 
Was not necessary so long as it was in her (Mes. Chadwick's) 
safety box; thet the complainant s«id to Mre. Chadwick, 
‘How do I know I am going to get my jewelry back,’ and sre. 
Chadwick said, ‘why, do you doubt me7'" 

In our judgment, the Master and the Chancellor 
were both right in concluding that the evidence failed te 
Prove that, by the doqument of June 15, 1919, the prooerty 
in question was turned over to Mre. Shadwick in order to 
place that property beyond the reech of Mra. Dougises* 
creditors, Further, it is not cleimed anywhere in the answer 
of the defendants that the transfer of the personal property 
in question was made for the purpose of defrauding oreditora; 
no issue is made on that subject, and therefore, it ie not 
before us for consideration, borman v, Dorman, 187 Ill, 154; 
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Bestlake v, Horton, 85 111, 328; Grone v.Qrone, 180 11, 
509. and further, the anewer of the defendants contains the 


following: "The defendanta further ete:e thet if she will pay 
the smount of money she oves them, together with interest 
from the first day of Ooteber, 1918, they will be glad 

to return to her the said eleven items of jewelry, not 

as a matter of right, but because the jewelry is of 

small value, That they ere willing to turn over to com 
Plainant the other small articles enumerated in said bill, 

so far as they received said iteme.* 

The question then arizes, as seid above, whether 
the personal property was put in the poeseesion of Mra, 
Chadwick as security, thet is, as « pledge for the indebted- 
hess of Mrs, (fouglase to Mre, Chadwick; and, also, what 
amount, if anything, is due from the complainant to the 
defendants ae a prerequisite to turning over the property 
to the complainant. 

The Master found that the written memorandum 
dated June 15, 1918, in whieh Mrs, Youglees used the 
words, “I hereby sign ovar to rs, Chadwick all of my 
jewelry and furs in my possession for debts incurred and 
money advanced since Ootober, 1918," was without consideration 
and void, and that it should be surrendered, and that all the 
articles and jewelry should be returned to the complainant 
upon payment of the amount found due to the defendonta, 
The Master sleo found that it was not the intention of 
Mre. Chadwick to charge Ure. Yilliemson, now Mre. ouglass, 
for her room and board when Mre, “illiameon first went to the 
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home of ur. and ¥rs. Chadwick; that Mre. fouglees did 
obtain different sums of money from lire. Chadwick, and that 
aT ee Chadwick purchased certain articles for Ure, Douglass, 
and thet Mrs. Gougless stated to Mre, Chadwick that she 
would pey her what she owed her, including « reasonable 
amount for her board and lodging. Im the Baster's repert 
there in set forth what is stated by him to be a 

eerrect and true statement of the indebtedness aus from 
Mre. Douglass to Mre, Ghadwick. The items in that stateu 
ment aggregate $168),77; that ie the amount found by the 
Master to be due the defendants, and that is the amount 
fougad in the decree, In our judgement the Master's finding 
that the document of June 15, 1919 was without consideration 
and void was a misconception of ite legal import. It wae 
evidence of a pledge and wan so treated by the faster and 


the Ohanecellor. hat appesrs to be striking evidence of the 


effect that the property was a pledge, and that it was not 
the intention that the title should pass to Mrs. Chadwick, 

is contained in a letter which was mailed to Mra. DOougless by 
Ure, Chadwick on November 3, 1920. In that letter ire, 
Chadwick wrote, “4s in regard to money whioh we sdvanced 
back and forth, you need not worry about that »t this tine, 
for you can pay us after your other obligations have been 
met. I hope you are happy and well," In the Mester's 
report appears the following languave: “Thet the day 

before the complainant left the Chadwick home to go to her 


houseboat, she inquired of wre, Chadwick what her bill wes, 


saying to wre. Chadwick, ‘Mese, have you any ides what I 
owe yout’ and Mrs. Thadwiek said, ‘Well, I know it is pretty 
@lose to $1500;' that the complainant answered, ‘ell, I'm 
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going to take care of it gust as soon as I can, just as quickly 
as I can,’ and Mra, Chadwick replied, ‘Don't worry, you 
Gan take Care of that when your other affaire are settled, '" 
It would extend this opinion teo far te set forth even « 
general summary of the evidence on the matter. The relations 
of the parties were intimate, and the transactions between 
them were many, but the evidence shows « relationship of 
mutual confidence and truest, se that it is not surprising 
that Urs, Douglass put the personal property in the possession 
of Ure, Chadwick and gave Mrs. Chadwick the memorandum in 
question. Further, it is quite obvious, from the Master's 
report that he did not sive eredence to the testinony 
of Ure. Chadwick, Of course, we did not seq the witneeses, 
and, 80, are not in the advantageous position in which the 
Master was in determining any matter of nersonal eredibility. 
Maef v. Potter, 127 I11, app. 106. Such being the situation, 
we do not find, from what the record discloses, any justifi- 
@ation for overriding the decree on the ground that the weight 
of the evidence is against the findings of the Master. In 
our judgment, what the record discloses sufficiently justifies 
the conclusion that the document of June 15, 1919 was not 
intended to be a conveyanoe of title, but merely as evidence 
that Mrs, Douglaes was gurning over the cersonal property as 
seourity for what she might owe Ure. Chadwick. 

It is claimed for Mra. Chadwick that « fair 
statement of the accowut between the parties would show 
(1) that mre, Douglase owed ure, Chadwiek $1687.50 for 
Mre. Douglase' share of the expense of running the apartment 
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ote 
from October 1, 1918 to August 1, 1919; (%) $2148.80 for 
bilis and cheeks paid by Mre, Chadwiok to Mire, Pouglagss; (3) 
$700.00 for personal service rendered by Mrs, Chadwiek to 
Mrs, Douglass, being 70 days at $10.00 per day; (4) and $500.00 
for various sums of money, from $10.00 to §50.00 each, given 
by Nrs. Chadwick to Mre. Souglase, and of which no account 
was kept, the total amount claimed being $5,036.30. The 
Master's report shows that he considered the claim of Mrs, 
Ghadétek, in view of all the evidence, to be not only 
unreasonable, but practically entirely without foundation. 
The record shows that Mrs, Chadwick stated that the complainant 
knew the amount of her indebtedness. It also shows that the 
Complainant testified that it was in the neighborhood of 
1500.00. It also shows, as the Master found, that Mre. 
Chadwick, although repeatedly recuceted by Mrs. Douglass 
to give her a statement of her indebtedness, failed to do 40. 
The Master's report sets forth, in detsil, 45 items of charge 
against ure, Douglass. Nowhere in the brief for the defendants 
is = detailed account set up in order to show defects in the 
Master's statement; but we are civen only a brief statement 


. 


of total amounts of credits, five in all, whieh aggrecate 
$5036.30, as mentioned above, That is insufficient. I+ 

merely challenges generaily the Master's account. It was the 
Obligation of the defendants to present in some form an intelli- 










gent itemized account. That was not done. But, even upon an 
examination of the evidence, we do not feel justified in 
 @oneluding that the Master and the Chanoeller erred in finding 
$1690.77 to be due from the complainant to the defendonte, 
Objection is made for the complainant to the way 
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in which the coats were taxed. The Master's fees were 
$624.25, and the statutory stenographer's fees were $196.25. 
The Master recommends’ that hie feee of $624.25 should be 
eharged as follows: §284.75 to the complainsnt, and 
$339.50 to the defendants; and the decree follows that 
recommendation. It was a matter subject to the Chancellor's 
direction, and having examined the record, we do not 
feel justified in overriding what was don@, 

Ovjection is mace for the complainant that error 

was made in charging against the complainant $15.00 a week 


for 44 weeke for the boerd and lodging of Mrs, Douglass, 
claiming that although the complainant consented to a charge 
of $10.00 a week, there waa no evidence justifying the 

charge of $15.00 a week, But there was some evidence on that 
subject, evidence by Mrs, Chadwick as to the general cost of 
running her household, It was somewhat general, but we do 
not feel justified in ignoring it and overriding the finding 


. 
| 
| 


of $15.00 a week, 
for the foregoing reasons, the deere will be 


affirmed. 
AYFIRHED. 


O'CONNOR, J. AND THOMSON, J, CONCUR, 
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MARY ELIZABETH HURST, ) 9 421 A. 629 
Appellee, 
APPEAL FROM 
Ve SUPERIOR COURT, 


COOK COUNTY, 
CHICAGO AND NORTHWESTERN RAILWAY 
COMPANY, 


Appellant. 


Opinion filed June 23, 1926, 


MR. PRESIDING JUSTICE TAYLOR delivered the opinion 


of the court. 


On October 23, 1923, the plaintiff, Mary Elizabeth 
Hurst, brought suit against the Qhicago and Northwestern 
Railway Company, the defendant, for damages for injuries 
sustained as the result of being struck by a train belonging 
to the defendant, There was a trial before the court, with 
a jury, and the plaintiff recovered a verdict and judgment 


in the sum of $14,488.00, This &ppeal is from that judgment, 


The declaration contains two original and two 
amended counts. The first count alleges that at the time 
(August 2, 1923) the plaintiff sustained the injuries com 
Plained of, she was in the exercise of due care for her own - 
safety; that while she was crossing the tracks of the de— 
fendant at its Hunting Avenue Station, Chicago, with the 
defendant's permission and at its invitation, intending to 
become a passenger, ani when she reached the other side of 
the tracks, the defendant so negligently operated a switch 
engine and cars opposite and near to said station, and so 


negligently operated an engine and train of cars approaching 
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2 
the said station that the latter struck and injured her, 


The second count alleges that the defendant wantonly 
and wilfully operated the train that struck her (this count 
was dismissed out of the case); the third count alleges that 
the defendant negligently maintained and permitted to exist 
a plank walk across its tracks at the place of the accident, 
as an approach to the platform of said station, and that the 
plaintiff - in the exercise of due care for her own safety = 
was using said walk when strick by the train, and the fourth 
count alleges a charge of negligence, based on the maintenance 
of a crosswalk and the operation of a switch engine opposite 


to and near the stations, 


To the declaration, the defendant pleaded the 


general issue. 


(1) As to the loeus in quo and its use:— At the 
Hunting Avenue Station the railroad of the defendant is elevated 
and there are three parallel tracks. Although the tracks run 
somewhat northwest and southeast, for convenience of deseription 
they all will be considered as they were at the trial, as running 
east and west, the east being towards, and the west away from 
Chicagos The most northerly of the three tracks in question 
is the eastbound on which are operated trains coming to Chicago, 
The middle track is the westbound main, on which are operated 
traiaga going from Chicago, The most southerly is a trackm which 
to the west extends down off the elevation to a freight yard, 
but which, as it exists in front of the passenger station, is 
sometimes used for the making up of passenger trains going to 
the City. 
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To provide access to and egress from its passenger 
trains at the Hunting Avenue Station, the defendant maine 
tained a stairway running up the elevation on both the north 
and the south side of the railroad structure. The stairway 
on the south side, which is the one the plaintiff used on 
the morning in question, is generally used by many neople 
who live to the south of the railroad and who go to the 
Hunting Avenue Station to take trains to the City. The 
stairway on the north side is generally used by those who 
live to the north, and, also, occasionally by people who 
live to the south of the elevation. Those who use the south 
stairway, when taking a train to the City, have to cross 


the tracka to get to the platform of the Station. 


On one side of the stairs, which were on the south 
side of the railroad embankment, about half way up, there 
Was 2 sign with the words, "Stop Look Carefully and Avoid an 
Accidents" At the top of that stairway there was a landing 
place just south of the south track, and beginning with the 
south rail of the middle track extending north to the station 
Platform on the north side of all the tracks, there was a plank 
crossingwhic was used, and intended to be used, as a crossing 
for passengers who came fromthe south up the southerly staire 
way to cross over to the station platform on the north or 
station side, in order to take trains to the City. A short 
dittahes id the cross-walk, there was a viaduct over Kostner 
avenue, The Hunting avenue station and baggage room were north 
of the crosswalk, Extending east and west in front of the stat~— 


ion and baggage room was a plank platform, There was a stair 
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way on the north side at the west end of the platform leading 
to 

down Kostnez/avenue, That stairway could be used without 

eorossing the tracks for reaching the platform of the Hunting 


avenue station, 


(3) The evidence of the plaintiff is substantially 
as follows:— She was a married woman a little past 19 years 
of age and was employed as a model, displaying gowns in front 
ef customers for sale purposes, She worked from 8:30 asm, to 
5 poms, and received $20,00 a week, The work invobved, to a 
great extent, the use of her feet, as in "modeling" it was 
necessary for her to walk considerably and balance upon her 
toes as when dancing. She had been accustomed to using the 
Irving Park Station, which is the first station east of the 
Hunting avenue station, On the day in question she used the 
latter station, Her home was south of the station. On the 
morning in question, she left her home to take the 8:44 a.m, 
train from the Hunting avenue station, When she reached the 
station she ascended the stairway on the south side, and when 
she reached the top, she stood and waited a second or two on a 
small platform, as there was a freight train which had been move 
ing slightly, and which came to a stop while she stood there, 
The freight train was on her left, coming from the west towards 
the City and was fifteen feet away from her when it stopped, 
“Te freight train came to a stop there and it was blowing off 
@ lot of steam or making @ great noise, I don't know whether 
it was the steam or smoke; it was making a great noise, and I 
waited until it came to a stop, then I started on ahead, That 
is as far as I can remembers" When asked if she looked in the 
direction in which the freight train was from her, that is, 


to the left, before she started to cross, she answered, "I can't 
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say that I did. I looked at the freight train, but I don’t 

know whether I looked after I passed the freight train or not,* 
On cross-examination she testified that she had never gone 

up the south side of the elevation to take a train on the track 
on the north side of the elevation before; that on the morning 
in question when she started to cross, it was daylight; that 

she believed she knew when she started across the tracks that 

a train might come from either direction at any time on any of 
the tracks, After stating that she stopped to see if the freight 
train would start to move again and then started across the track, 
she was askedif she looked in either direction, and she ange 
wered, "I couldn't say as to\that because I don't remember," 

She testified that the purpose she had in making that observa= 
tion was to see whether the freight train would start up again, 
She further testified that she went down the southside stairs 

at least one time in bright daylight, and at least one time 

came up those stairs in daylight; that she did not remember 

that on either of those occasions she saw the sign, "Stop 


Look Carefully and Avoid an Accident." 


She further testified that when she stopped and 
looked at the freight locomotive, puffs of white smoke were 
coming out of the locomotive stack; "that it was coming 
out and it was making a great deal of noise," a loud noise; 
"It continued as a very loud noise after it had stopped," 
When asked if she was sure "that that noise and the train 
in operation,or that sound like a train in operation, did not 
come from the passenger train coming on the main track, and 


not from the switch engine, she answered, "I don't know," 
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On redireot examination she testified as to the noise, 

"It seemed to me that it was coming from the switch engine, 
because it was near to més" When asked if she had not 
stated on direct examination that when she got to the top of 
the stairs she started horth across the tracks without look» 
ing in either direction, she answered, "No, sir, I said 


in my testimony that I had stopped and looked to the lefts" 


The evidence of Eleanor A. Daugherty is as follows:— 
She is a stenographer, and had been a commuter between the 
Hunting avenue station and Chicago, for ten years, On the 
morning in question, when the plaintiff came up on thé eléva~ 
tion from the south, she, the witness, was standing directly 
opposite her to the north, on the station platform, and 
directly opposite the plank walk. She saw the plaintiff when 
the latter reached the wooden platform stop and look at the 
tracks, "She walked to the end of the wooden platform, which 
extends at the top of the steps for some distance and looked 
up the tracks, and then she started across the tracks on that 
little wooden plank platform until she had gotten on the 
first rail of the first track of the one going south, (evie 
dently meaning the north track) when the engineer of the 
train coming from that direction, blew the whéstle sharply 
about three times, and she looked up." "She took three 
steps in an oblique direction towards down town and just off 
the platform ~ two steps off the platform and one step on it, 
and evidently she did not clear the train; because the next 
time I saw her she was thrown around the front of the train 
en my side and turned around twice by the driving wheels, throw 


ing her up in the air and her body came to rest by the edge 
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of the platform on my side; that is, between the efige of the 
platform on my side and the tool shed on my side, and about 
two locomotive engine lengths east of the plank walk," She, 
the witness, did not hear the ringing of any bell on the train, 
When the plaintiff came to the top of the stairs there was a 
switch engine which had been switching andhad stopped sbout 
20 or 30 feet west of the line of the plank walk. After the 
plaintiff was struck she was unconscious, When the engineer 
first blew the whistle, theengine was about 25 feet from the 
Plaintiff. She had seen in the course of the time she used 
the Hunting avenue station many people using the oross walk 


in question to reach the station, 


On cross-examination she testified that when she 
first saw the plaintiff look ig any direction other than 
stidig¢titin front of her, she was on the south rail of the 
south track; that at that time she looked to her left, to 
the west, then stopped for some seconds; that "she even 
looked the whole time she crossed that first track, she 
started to look as she entered the track and looked until 
she orossed the first track; that when she looked (being 
at the first rail of that track), the switch engine was not 
Obstructing her view; that the switch engine had come up 
there and stopped at her left about 35 feet away, and the 
last time the plaintiff looked to her left was just as 
she stepped over the northerly rail of the southerly track; 
that she did not look again in that direction to the west 
until the engineer blew the whistle; that when the engineer 
blew the whistle she was on the south rail of the north track; 
that at that time she was on the plank walk; that she was 
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opposite the plaintiff; "She was directly in front of me, 
and I was about to yell at her, but I was afraid she would 
get frightened and stand there petrified; that the plain- 
tiff's wiew to her left as soon as she cleared the switch 
engine was unobstructed in the direction from which the 
train that struck her came; that after the plaintiff 
reached the south rail of the north track she changed 

her direction, stepping off the plank walk and going in 
an oblique direction towards the east, going more in a 
southerly direction than towards the east, but after that 
she was unable to see the plaintiff on account of the ine 
coming train; that the bell on the switch engine was ringing 
all the time, 


On Reedirect examination she testified that the 
switch engine was making a noise and that the bell was 
Tinging; that, when coming across the plank walk, the 
plaintiff was walking; that when the train from the west 
got within 30 feet of her, "She stood and looked, for a 
second, and then looked and turned and took two steps back 
in anoblique direction;" that "when on the plank walk she 
was walking, and when she atarted in an oblique direction 
she ran;" that she went more towatds the City, that is, 
towards the east than backs 


In rebuttal she testified that she saw the plaine 
tiff's body after the accident, and that at that time she 
had a conversation with the engineer on the train which 


struck her, and that he said to her that he was going 20 
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or 25 miles an hour at the time he came in. 


The evidence of one McCormack is that the plank 
walk was used continually by commuters; that he frequently 
saw switching engines, sometimes with freight cars, passing 


tovand fro in front of the station, 


The evidence of Kathleen Ghayer, a stenographer, 
is that she used the Hunting avenue station, and generally, 
for two years, went up the south stairway and crossed over 
the plank walk; that in the morning between 7357 and 8:15 
trains were operated there quite frequently, about every 
minute or two, especially on the east bound track; that it 
was necessary for her to be very careful not to run into 
any of thosd trains on the north track; that "sometimes when 
I was in a hurry I just ran across without looking;" that 
she could always hear them coming; that she always took some 
means of finding out whether there was a train coming on the 


north track before she crossed it, 


George A. Gahil, a stock broker, who had been using 
the Hunting avenue station for about four years, testified 
that he used the stairway to the south of the elevation and 
then crossed the tracks to the station proper on the other 


side; that he had seen a great number of people do the same, 


Homer DeWitt, a salesman, testified that he had 
been using the Hunting avenue station for over twenty years 
and had often seen people crossing the tracks on the plank 


walk from the south to the north, 


Jane Dusheck, a bookkeeper, testified that in July 
1923, she used the Hunting avenue station; that sometimes she 
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went up the south side of the track and sometimes the north; 
that practically everybody coming from the south side used 
the plank walk crossing over the tracks at the station; that 
she saw from 15 to 25 people using that walk every morning; 
that the southern most track was used for the 7:57 morning 
train, and anyone waiting for it has to walk across the 
tracks to get on the train; that the middle track is used for 
an express train thet comes in there between 7342 and 7:45 
every morning; that that train comes in on the north track, 
and right in front of the station it switches to the middle 
track, and then goes on the middle track from there igte the 


citye 


For the defendant, F. W. Hillman, Division Engineer 
for the defendant, testified thet as a practical engineering 
problem, it wovld not be possible for the railroad to have a 
fence between the two main tracks; that the terminus of the 
three main line track district could not be operated with 
safety if there were such a fence between the switch track 
and the next northerly main line track; that the trains off 
the third pessenger track, which ends there could not be 
operated safely onto the other track; that it was inadvisable 
from the standpoint of operation to put a flagman at the plank 
walk; that the railroad considered it had taken all the nec» 
essary safeguards, but there ig nothing, however, from the 
operating standpoint to prevent the railroad from having a 
flagman at the plank walk, if decmed advisable; that it would 
be impracticable to put mp a bell at that point, because of 
the peculiar layout of the tracks; that there might be a 


movement near by which would give a false indication. 
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P, P. Merwin for the defendant testified that he is 
an instrument man in the employment of the defendant; that measur = 
ing straight across on the center of the plank walk opposite 
the Hunting avenue station from the southerly rail of the 
southerly track to the southerly rail of the northerly track 
it is about 254 feet; that the line of vision to the west 
along the most northerly of the three tracks from a point in 
the center of the plank walk at the most southerly of the two 
rails of the southerly track, assuming that the view was 
obstructed by the switch engine standing in the middle of the 
viaduot on the south track would lead to a point more than 
145 feet to the West of the middle line of the plank crossing 
on the north track; that assuming the switch engine was 15 
feet west of the center line of the plank walk, the line of 
vision from the most southerly of the two rails on the south 
track would strike the center line of the northerly traok 
about 150 feet west. 


The evidence of Oarroll, the locomotive engineer, who 
had been operating a train through the Hunting avenue station 
21 years, wae substantially as follows:~ The train in ques 
tion was made up at Weber, a town to the west, and took on 
its first passengers at Hunting avenue. The time for leaving 
the Hunting avenue station on the day in question was 7:36 a.m, 
Half way between Weber and the Hunting avenue station, the 
train attained a speed of between 25 ond 30 miles an hour, 
Approaching the Hunting avenue station the speed was reduced 
by an application of the brakes, and a brake pipe reduction 
of 3 or 3} pounds, in order to get the slack out of the train, 


and then slide along until another application of the brakes, 
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and a final reduction at the dtation. Approaching the 

Hunting avenue station on the morning in question, the train 
wae operated in the usual manner with respect to speed, The 
first service application of brakes was made about 100 feet 
from the west end of the subway just west of the Hunting 
avenue station, The train was running on the north track. 

When he first made his application of the brakes, the train 
was going between o5 and 30 miles an hour, He made a further 
application at the west end of the viaduct over Kostner avenue, 
Hig attention was first attracted to the plaintiff crossing the 
tracks from the sovth to the north, when the front end of 

his locomotive was about 30 feet west of the plank cross walke 
At that time she was between the south and the middle track, 
She was then walking north towards the station platform; she 
was at a point south of where the planks of the cross walk began. 
From the time he first saw her she was walking in a north= 
easterly direction, and as she proceeded, she went farther 
away from the easterly edge of the plank walk, After his 
attention was attracted to her, and she had taken two or three 
steps, he realized that she did not know that his train was 
coming. He then pulled his steam alarm whistle open, and 
following that, applied the brakes and used everything : 
within his means to stop the train before he got to her, stope 
ping his traim within the shortest possible distance under the 
circumstancess When he reached out to pull his whistle, the 
plaintiff was about three steps from the east edge of the plank 
crossing, Immediately after applying the brakes and blowing 
the whistle, the train was moving "over 10 miles an hour, or 

in around that, we will make that in the roughe” The bell 


on the locomotive ran automatically, and started ringing at 
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Weber and was ringing at the time in question, The train 
consisted of the locomotive engine and nine passenger cara, 
After the accident, and when the train stopped, the cow» 
catcher on the engine was ninety feet east of the plank walk, 
As he was driving into the station that morning he was keeping 
@ lookout on the right side of the cab, and had been doing 

so for a number of hundred yards, As his train came into the 
Hunting avenuesstation that morning there was an engine west 
of the Hunting avenue station on the southerly track, on the 
viaduct, which was standing still and had several care attached 
to ite When his train was about half e wile away from the 
Hunting avenue station, @ switch engine with three cars came 
up out of the stone yard and stopped, The plaintiff did not 
come into his line of vision until she got out of the way from 
behind the switch engine, He testified that he did not tell 
Miss Daugherty just after the accident as to why he did not 
stop sooner; that he could not stop any quicker because the 
train was going 20 or 25 miles an hour. When asked if it was 
not the switch engine that prevented him from seeing her until 
he was only 30 feet away, he answered, “I don't know, the same 


thing might apply to here" 


The evidence of Qharles Stratton, 2 locomotive en= 
gimeer, who was acting as fireman on the passenger train in 
question, is as follows: = He was sitting on the north side 
of the engine, looking out of the window when approaching the 
Hunting avenue station that morning, He first saw the plain- 
tiff along side of the engine just as it passed by her, and as 
he was looking down from his cab window, | From his position he 


hed not seen her coming across the tracks from the south. 
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The bell off the engine rang automatically and was ringing 
at the time of the accident, When the engine stopped, the 
front of it was about seventy feet east of the plank cross 


walke 


The evidence of Lehman, the locomotive engineer 
on the switch engine was substantially as follows:= His 
seat in the engine was gn the south side, When he first 
saw the plaintiff that morning she was on the street coming 
from the south when he last saw her she waa crossing over the 
south track in front of the Hunting avenue station, that is 
the lead track connecting with the main track; he saw her 
when she same to the top of the steps on the south side, 
He could not see her after she got a short distance past the 
middle of the track, He stopped his engine from 8 to 10 feet 
back of a dwarf signal at the east end of the viaduct, about 
12 feet from the extreme end of the southerly girder. He 
stopped his train there because the signal was against going 
on, When he looked at the plaintiff she started directly 
across, and did not change her direction while she was within 
his sight, When his engine was stopped, the power was shut 
off and there was no exhaust and nothing to make a puffing 
sound. The engine at that time did not blow off steam or 


make any unusual noise, 


The evidence of the witness Valley, a printing 
pressman, who took the train at the Hunting avenue station, 
each morning, is substantially as follows:=~ When he first 
saw the plaintiff, she was on the other side of the railroad 
and he was standing on the station platform, closet! the 


board walk crossing that crosses the tracks. He saw her and 
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then started to read the paper, and then looking west he 

saw a train coming a couple of blocks away. The next time 

he saw her she had gotten to or on the north track and was 
then abott 25 or 50 feet east of the edge of the plank cross~ 
inge He heard the whistle of the passenger train blow at that 
time, He did not notice a switch engine on the track on 

the other sides When he looked at the plaintiff the second 
time she was walking very slowly, She was trying to get 

sway from the engine. It seemed as though she was just one 
step short of making it. She was running towards the side 
and towards the platform across in a slanting direction, 
Plaintiff's body when finally stopped after being struck 

was about 35 feet south of the plank walk, When the whistle 
blew, the plaintiff was in about the center, then jumped and 
tried to get around the front end of the engine, When the 
whistle blew she seemed to get soared and, in his opinion, 


tried to get in front and cross ahead of the engine. 


The evidence of the witness Soderholm, who was 
14 years old at the time ofthe accident, and, at the time 
of the trial, employed by the defendant in the Accounting 
Department, is substantially as follows:= That morning 
he was on the platform of the Hunting avenue station, about 
five feet west of the plank walk, when he first saw the plain 
tiff. She had reached the top of the elevation and was just 
about erossing the south rail of the south track, "she looked 
at the engine * * * and she kind of bent her head to see if 
anything was coming, but I don't believe she saw anything; 
she had her head down and was not walking at a very fast 


pace, was just taking it easily. She was walking diagonally 
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away from me." While she was walking across the tracks, 

he, the witness, was walking towards the baggage room at 

the east end of the station. When he got to about that point, 
she was walking diagonally towards where he was standing, 

He did not see her all the time from the time he first 

saw her until the accident happened. When he reached a 
point near the baggage room, she was then about entering 
upon the middle track. She was then about between the two 
rails of the middle track and was still walking diagonally 
across towards the platform and towards Chicago, "Whenshe 
got igto the track of the train, why everybody in the station 
gave a yell, and instead of running across the tracks, she 
ran a little along in front of the train. I don’t know 

4f she got caught or knocked down by the cowcatcher, but she 
got caught somewhere, and the engine, the first trugqks went 
ever hers” Most of her body was between the rail and the 
platform, When she was on the middle track she was 4 or 

5 feet east of the east edge of the plank crossing. When the 
whistle blew she was just crossing the first track, "going 
into the middle;" "she was just crossing the south rail of the 
third track," and was then east of the east edge of the plank 
crossing about seven feet. When he first saw her she was 
aboutacross the south rail of the south track, and when he 
saw her the second time, shé was just entering the middle 
tracky and when the whistle of the passenger train blew, she 
was just about entering the north track, It appeared to him 
as though she walked in a diagonal line east ond north, 

When he first heard the engine bell ringing, "about coming 
over the viaduct," the bell was rimging continuously. 


= ee ee ee ee gn ee ee 





gedostt of eactos gridiew esr oda eftdw "om moTt Yews 

¢e m60t ganged odd ebiswot yatvilaw asw  egont tv odd “(Sai 
etatog #6a3 Foods of tog od nodW Jnoteste odt to baw se6d ede 
‘\palboats sewed svodw abrowot yilesogeiS gaivlaw aaw bde 
tetit od emit ody mort emix edt Life ted see ton BB eH 

““g@ Betoset od nodW ,bemsqqad taobioos ‘odd Litay tot Wee 
“grltvetno tuode weds asw ode ‘oot oy sug ed ‘ei? teen ‘tatog 

owd ed? deawied tuods ned? caw od@  .doetd elbbim edt woqu 
“YL fanosath gnidiew [fide aew bas dost¥ slbbia add to atte: 
ere nodW" yogcotdO ebtewot bas wrottsfy edd — 
aoltsta edt ut ybodyrove yw lerne odd to Yoart add o | 
eda (avostt ods dsotos yulaaut to beodedt bas <Ifoy * — 
‘woot toh 1 .aiact edt Yo snort af gutoLe eidvit 2 ase 

‘wif ‘gid yroddtaowoo edt yd mrob betoont to tdgyeo tog ons, th 
gnew put ¥erit eft .onigne sil} bas ,otedwemce tdgueo ‘tog 
ibid” bits “Cte ond ieewied ‘aew ybod rei to ‘Fdow™ ‘*red ‘Teve 

10 # Bow Oiled dart elbbiw ‘si? ab bow exe nodW .mrottela — 

odd A008 ., pBALRROAA, ABP OG, X0, ROAR, SMe .AAE Tegeee Peek ¥ 
| ga tog” atostt tert edt gatasoxo text aew ede weld elveaidw 
edt to List diver edt yaieeoro teul, age osin” | "getbhio ods. orgt 
Analg dt 29 ede tase eit, te teee codd gem, baa | "elloast. bx tds 
(Baw ede tod wee tatit ed cedt .toet aeves t1ods anispore 
ed godw bas glostt divee edt 20. {ter dtuoe edt ssotosiveds 
 Sthbin edt gatizesne tau, asw ade ,emtt bacooee edt ted wae 
ore .WOld minx? togneeseg edd, to eltatdw ad¢ aedw Bip gaoext 
wis of herseqgs Aoand dizon edt gatzetae tuods tant, saw 
 afitxen Bite tase, entl tanogath & ot hoxlew, oria, dguodt us 
aniuoo dyeds" «gatgaix floc! enigay, edt breed textt of, aodW 

oy AOS SREP, acigait sow, tied edt. Sgtombsty edd seve 








#17— 


On oross-examination he testified that when he first saw 
the plaintiff she looked at the switch engine, "It was 
backing back and forth, but i: didn't go past that red 
Signal." He, also, testified that the place where her 
body was picked up was from 10 to 15 feet from the plank 


crossings 


The evidence of the witness Ferbrache, who was 
14 years of age at the time of the eccident, is substantially 
as folluwe:— On the monning in question he was selling 
papers at a news stand which he had at the Hunting avenue 
stetions, When he first saw the plaintiff she was at the 
top of the stairway on the south side of the elevation, about 
8 feet from the top step towsrds the station, where he wase 
She started to walk across the tracks towards hima He watched 
her as she walked across. From the place where he first saw 
her, she walked diagonally northeast, and he saw her eross 
the middle of the track, When he heard the whistle blow she 
was 6 fect away from the track that train was on, She was 
not on the plank walk, but 15 or 20 feet east of it, After 
the whistle blew she looked and started to run, trying to 
avoid the train, started running ahead of it; she did not 
run straight across the track, she swerved towards Chicago. 
When it was all over, she was lying about 40 or 45 feet away 
from the plank welk, There was a switch engine on the south 
track that had been working there, operating up and downy, 
going backwards and forwards on the viaduct that morning. 
He did not pay much attention to whether it was making a 
noise, but it usually did. 


fhe evidence of the witness Doherty, a student 
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15 years of age at the time of the accident, who, on the 
morning in question was selling papers at the Hunting 
avenue station, is substantially as followsse When stand» 
ing in front of the station,near the middle, he first saw 
the plaintiff at the topof the stairs on the south side. 
‘Something then attracted his attention and he did not see 
her again until she reached the south rail of the middle 
track, about 8 to 5 feet east of the plank crossing. She 
was Walking diagonally from the plank walk towards the 
northeast. When the whistle blew she was right in front 
of the train, and about 20 to 25 feet east of the plank 
walk, He did not see the train strike the plaintiff, After 
she was at a point near the south rail of the middle track 
until ishe was struck, she walked northeast, and the second 
time he owserved her she was, approximately, somewhere in 


the middle track, 


The evidence of the witness Christensen, who 
was in the fireman's seat on the left side of the switch 
engine when it was going east, is that when he first saw 
the plaintiff she was running in front of the switch engine 
to the east of the plank crossing; that when she had gotten 
as far as the southerly rail of the north track and the 


passenger train had come in, she was about 100 feet east. 


4 In determining the rights and liabilities of the 
parties; the following matters of fact are igvolved: (&) 
the maintenance of the cross walk; (b) the plaintiff's 
stopping and observing the ewitch engine at her left and 
determining whether it was safe to start across; (o) the 
motions and noise of the switch engine; (d) the distance 


the switch engine was from her, and the consequent distance 
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she could see west down the north track, in the direction 

of the passenger train; (e) where the passenger train was at 
that time; (f) the speed of the passenger train; (g) where 
the plaintiff looked and where she was when the whistle 

blew; (h) her course across the tracks; (i) where she was 
when struck and (j) the maintenance of the cross walk without 


a guard or flagman. 


(a) There is no doubt but that the cross walk 
wits used by many passengers who came from thesouth, and 
that it was understood by them that it was there to 
be used to take trains at the Hunting avenue station, and 
that it was so intended by the defendant, and existed as an 


invitation for use, 


(ob) Ags to the plaintiff's conduct when she arrived 
at the top of the landings It is her evidence that she stood 
and waited a second or two on the small platform, as there 
was a freight train at her left which had been moving slightly, 
and whéeh came to a stop while she stood there; that " The 
freight train came to a stop there, and it was blowing off a 
lot of steam, or making a great noise * * * it was making a 
great noise, and I waited until it came to a stop, then I 
started on ahead." The evidence of the stenographer, Miss 
Daugherty, is that she saw the plaintiff, when the latter 
reached the wooden platform, stop and look at the tracke, 

On ceross-examination this witness said that when the plaintiff 
was on the south rail of the south track she looked to her 
left, to the west, then stopped for some seconds; that "she 


even looked the whole time she crossed that first tracks" 





~GLl~ Pen 
—* F 9 


sotteetib edd ai .dostt diton ed awob teow oe0 blirco “ede 

te esw diatd tegneecsq edt otedw (9) intext teamesesq eft to 
ereiw (3) yalett tegnecseq sd to besqe ent () “semtt satlt 
‘éitetdw oct nodweéw edd etedw bus bedoot ttitdiaty odd 

aéw de stodw (#) yedosrt oct seotos Sarsoo tod \(d) jweld 
duodtiw xfsw eeoro edé to somenstatam edt ({) bar aostta nodW 
| | — <0 brerg 


4 (Ai aw Raw 


Aaw esoro out tadt tud ¢duobh on ai ered? (s) , hiss 
bas ,dtvoaedd mort smgo odw earegaeessg ye", Pr beau, rw 

. ot oredd esw ti ¢edt ment yd bootarshau, (ssw ot ted 

—J— ——— ↄncio vs gatacaa edt +6 antatt east ot b caved 
ag.am, betaine has, stashen ih, edd. ve pobdetas, On wee dd tae 
SMH BOR RE hat 





bil, ctl 
. pevitts ede nedw toubaoo alttitaialg eit of gh (ay? ay 
boots ofa tsdt sonebive ted si tI. rgatbusl. edt to.gor odt ts 
stedt a6 yerottsiq [Lame edt m0 ows ro baooes 6 hetiew bas 
eVitdg He anivem seed bed dotdw tte red #8 ater? tdégtoxt s sew 
980" tadt. gored? boot oe oLtde qote of emso, deadw bas 

8 Ito gaivold asw ti bss .eredt gota 6 oF omso alert tagtent 

8 gujien egw at * * * gatos teerg s gatzen ro gasote to, tos 

f, sed? gote ⸗ of oman ss. treme Dettew . Aas pORton Lente 

dei ,redqetgonste edt to eomebive eT “»bseds no bettste 
‘nettel edt codw ¢Ytthatela edt wea ote dant et’ eViredguad 
vatostt ait te Fool bas qora (wrottata ‘toboow eit’ Beitoin62 
ttivaielg odt nodw sedd bike auont ty etd? nottentnexe-aabte’ 6 
cod of betool oda xoert — ‘odd Yo Lie dives odd” fac sem 
ede” text iobaooss emoa tot beqaota wont yseew edd OFF ter 
—— — taut ‘Boasere — — porter 


2 ee aoe? ee en Yo: fae Pie acs 








30 


The evidence of the 14 year old boy, Soderholm, 
is that when the plaintiff was just about to cross the 
south rail of the south track, "she looked at the engine * ** 
and she kind of bent her head to see if anything was coming, 
but I don't believe she saw anything;" that she looked at the 
switch engine; it was backing back and forth, but it did 


not go past that red signal. 


All that evidence tends to prove that the plaintiff, 
after ascending the stairs and reaching the area just west 
of the west end of the cross walk, exercised reasonable care 
in determining whether or not she would proceed to cross the 
tracks to the station. I+ shows that she first took pains 
to discover whether or not the switch engine was a source of 
danger. Her evidence shows that she stood and waited a second 
or two and watched the switch engine come to a stop, and 
then started ahead, That she stopped and looked for some 
seconds to her left, is corroborated by Miss Denmgherty, and 
that she looked at the switch engine, is corroborated by 
the defendant's witness Soderholm The latter even goes 
further and says that she "kind of bent her head to see if 
anything was coming." All that is evidence tending to prove 
that up to the time when she started across the south track, 
she was not only in the exercise of ordinary care, but pere 
haps it may be reasonable to say,in the exxrcise of more than 


ordinary care. 


(c) The motions and noise of the switch enginele 
When the plaintiff arrived at the landing on the south side 
of the elevation, there was as said above, a freight train 


at her left, which was in motion, The plaintiff testified that 
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it came to a stop, making a great noise blowing off steam or 
@moke, and continued to do so after it stopped. When asked 
if she was "sure that that noise and the train in operation, 
or that sound like a train in operation, did not come from 
the passenger train coming on the main track, and not from 
the switch engine”, she answered, "I don't know"; but on ree 
direct examination she testified as to the noise "it seemed 
to me it was coming from the ewitch engine because it was 


near to me, 


The evidence of the witness Daugherty is that 
when the plaintiff came to the top of the stairs there was 
& Switch engine which had been switching, and it stopped 
west of the line of the plank walk; that the switch engine 
was making a noise and its bell ringing. The evidence of 
the engineer on the pasgenger train is that when his train 
came into the Hunting avenue station that morning there 
was an engine west of the Huntigg avenu® station on the 
southerly track on the viaduct, which was standing still 
and had several cars attached to it. The evidence of the 
engineer of the switch engine is that he stopped his engine 
from 8 to 10 feet back of the dwarf signal at the east end 
of the viaducts that when his engine was stopped, the power 
was shut off and there was no exhaust and nothing to make 
@ puffing sound, The evidence of Soderholm is that the switch 
engine "was backing back and forth, but it did not go past 
that red signal.”® The evidence of Ferbrache is that there 
was @ switch engine on the south track ysi:that had been 
working there, and operating up and down, going backwards 
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and forwards on the viaduct that morning; that he did 


not pay much attention to whether it was making a noise, 


“ but it dsually did, 


(ad) The distance the switch engine was from the 
‘plaintiff, and the consequent distance she could see west 
down the north track in the direction of the passenger train;= 
The evidence of the plaintiff, according to a certain space 


she referred to in the court room, is that the switch engine 


stopped on her left within 15 feet of her, 


\ 


\ The evidenceof Miss Daugherty is that when the 
plaintiff came to the top of the stairs there was a switch 
engine which had been switching and had stopped about 20 
or 30 feet west of the plank walk, and on crosseexamination 
she stated that the switch engine came up and stopped to the 
left of the plaintiff within 25 feet of her, 


The engineer of the passenger train testified that 
when his train was about half a mile west of the station, a 
switch engine with three cars came up out of the stone yard 


and stopped on the southerly track, 


The evidence of Lehman, the engineer of the switch 
engine, is that he stopped his engine from 8 to 10 feet back 
of the dwarf signal, which was set against him, at the east 
end of the viaduct, about 12 feet from the extreme and of the 


southerly girder. 


Soderholm testified that the switch engine was 
backing back and forth, but did not go past the red signal, 


The evidence shows that if the switch engine stopped 
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about 10 feet back of the signal at the east end of the 
viaduct it would be about 45 feet west of thecenter of the 
plank cross-walk, 


Merwin, an instrument man, testified that the line 
of vision to the west along the northerly track from a point 
in the center of the plank walk at the south rail of the south 
track assuming that the view was obstructed by the switch 
engine standing in the middle of the viaduct, would lead to a 
point more than 145 feet to the west of the middle line of the 
plank crossing on the north track. He also testified that 
if the switch engine on the south track were only 15 feet 
west of the center line of the plank walk, the line of vision 
to the west from the most southerly of the two rails on the 
south track would strike the eenter line of the northerly 


track about 130 feet west. 


(e) Where was the passenger train at the time? 
The plaintiff and Miss Daugherty do not say anything about 
where it was when the plaintiff passed over the south track. 
Oarroll, the engineer of the passenger train, says that half 
Way between Weber and the Hunting avenue station his train 
‘had a speed of 25 to 30 miles an hour; and that, when 100 
feet west of the west end of the viaduct, while going at that 
rate, he firet applied the brakes, and then at the wes end 
of the viaduct made a further application of the brakes; and 
then first saw theplaintiff when his engine was 30 feet west of 
the plank crossewalk; that at that time she was walking be» 
tween the south and the middle tracks, going in a northeaster=- 


ly direction, and was about three steps east of the plank 
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Walk, He testified that after applying the brakes and 
blowing the whistle his train was going about 10 miles 
an hour. Ho one testified as to where the passenger 
train was when the plaintiff started to cross the south 
track, except Valley, who said that he saw her standing 
on the other side of the track close to the board walk, 
and then started to read his paper; that then looking 


west he saw a train coming, a couple of blocks away, 


(f) The speed of thepassenger train, The 
evidence of Miss Daugherty is that Carroll, the passenger 
engineer, told her just after the accident that at the 
time the train came ig, it was traveling 20 to 25 miles 

an hour, Carroll denied that he made that statement. 
Carroll says the train was traveling between 25 and 30 
miles an hour 100 feet west of the viaduct; that he there 
made a first application of the brakes; that he made 
another at the west end; and a third when he saw the 
plaintiff and his engine was 30 feet west of the plank cross 
walk; that then, afterthe final application, the train was 
going about 10 miles an hour, Miss Daugherty testified that 
the train was going slowlye 


(g) Where the plaintiff looked and where she was 
when the whistle blew. Miss Daugherty said that the plain- 
tiff when she reached the wooden platform, stopped and looked 
at the tracks; that she walked to the end of the platform 
and looked up the tracks and then started across; that when she 
first saw the plaintiff look in any direction but straight 
in front,was when she was on the south rail of the south 


track; that at that time she looked to her left, then stopped 


for some seconds; that "she even looked the whole time she 
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erossed the first track," that when she lovked, being at 
the first rail cf the south track, the switch engine was 
not obgtructing her view; that the last time the plaintiff 
looked to her left was just as she stepped over the north 
rail of the south track}; that she did not look again until 
the whistle blew, and the train was within 30 feet of her, 


and she was on the south rail of the north track, 


The evidence of Carroll, the passenger engineer, 
is that when he first saw her his engine was about 30 feet 
west of the plank cross walk and she was between the south 
and the middle track and was walking in a northeasterly 
direction, and that after his attention was attracted to 
her and she had taken two or three steps, he pulled open 
his steam alarm whistle; that at the time he did so she was 


about three steps from the east edge of the plank cross-walk. 


The witness Valley said that when the whistle blew 
the plaintiff was close ta or on the north track, and was 


about 25 or 30 feet east of the plank crosswalk, 


The boy Soderholm said that when the whistle blew, 
the plaintiff was just entering the north track and was 
going in a diagonal line east and north, and the boy Ferbrache 
said that when the whistle blew she was six feet south of the 
north track, and from 15 to 20 feet east of the cross=walks 
The boy Doherty said that pwhen the whistle blew she was right 
in front of the train about 20 or 25 feet east of the plank 


erossewalks 


&) Her course across the tracks, The evidence 


of Miss Daugherty is that the plaintiff crossed over on the 
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plank crossewalk as far as the south rail of the north track, 
when she changed her direction and stepped off the plank 

walk and ran in an Oblique direction towards the east, 
Qarroll, the passenger engineer, said that when he first 

saw her she was then between the south and the middle track 
and south of the crossewalk, walking in a northeasterly 
direction; that when he blew the whistle she was about 

three steps south of the east edge of the plank crossewalk, 
Lehman, the switch engineerg stated that he last saw her when 
she was crossing over the south track; that she started 
directly across and did not change her direction while she 
was Within his sight. The witness Valley stated that when the 
plaintiff got to or on the north track she was about 25 or 

30 feet east of the plank crossewalk, running towards the 
platform in a slanting direction, The boy Soderholm stated 
that she walked diagonally across towards the platform; 

that when she was on the middle track she was 4 or 5 feet 
east of the plank crossewalk, and that when she was cross= 
ing the south rail of the north track she was then about 7 
feet from the plank oross-walke. The boy Ferwtrache said 

that the first time he saw her she started to walk diagonally 
northeast; that when the whistle blew she was six feet south 
of the track the train was on; that she naan Wee plank 
walk, but 15 or 20 feet east of it; that when the whistle 
blew she looked and, trying to avoid the train, started to— 
Tun diagonally ahead of ite The boy Doherty stated that when 
the plaintiff reached the south rail of the middle track she 
was about 2 to 5 feet east of the plank cross-walk, walking 
northeasterly; that when the whistle blew she was right in 
front of the train about 20 to 25 feet east of the plank walk. 
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(i) Where the pkaintiff was when struck by the 
passenger engine: The evidence of Miss Daugherty is that 
after the whistle blew the plaintiff took three steps, one 
on the platform and two off, in an oblique direction, more 
in a southerly direction than towards the east, and did 
not clear the train, and that the next she, the witness, 
saw, the plaintiff was thrown around the front of the train 
on the station side and turned around twice by the driving 
wheels, then thrown up in the air, her body coming to rest 
between the engine platform and the tool shed, about two 
locomotive engine lengths east of the plank walk, 


Garroll, the passenger engineer stated that when 
his train stopped after the accident, the cowecatcher on the 
engine was 90 feet east of the plank walk, and Stratton, the 
fireman testified that when the engine stopped, the front of 
it was about 70 feet east of the plank walk, The boy Ferbrache 
stated that when it was all over, the plaintiff was lying 
about 40 or 45 feet away from the plank walk, The boy 
Doherty stated that when the whistle blew she was right in 
front of the train about 20 or 25 feet east of the plank 
walk, but he did not see the train strike her, 


Ohristensen, who was the fireman, sitting on 
the left side of the switch engine, stated that when the 
plaintiff had gotten as far as the south rail of the north 
track the plaintiff was about 100 feet east. 


(j) The maintenance of a crossewalk without a 
flagman, and the absence of a fenee between the tracks;~ 
Hillman, a division engineer for the defendant, stated that 


as & practical engineering problem it would not be possible 
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for the railroad to have a fence between the two main line 
tracks; that such a terminus of a three main line track 
district could not be operated with safety with a fence 
between the switch track and the next northerly main 

line track. He also testified that it was inadvisable from 
the standpoint of operation to have a flagman at the plank 
walk; that the defendant considered it had taken all the 
necessary safeguards, although there was nothing from an 
operating standpoint to prevent having a flagman at the 
plank walk if the defendant deemed it advisable, 


The record disclose@, therefore, bearing in mind 
the foregoing analysis, evidence tending to show the following; 
that the defendant maintained a stairway on the south side 
of the railroad to the elevation opposite the Hunting avenue 
station; that from the landing on the elevation, which was 
reached by thesbairway, there was a plank crossing which 
began a short distance east of the landing and wes straight 
across to the north, to the station platform; that the stairs 
way and crossing were used by many people whé came to the 
Hunting avenue station to take trains to and from the city}; 
that on the morning in question, the plaintiff went up the 
south stairway and, seeing on the south track a moving 
freight train, which was from 15 to 47 feet away from her 
to her left and which was making cogeiderable noise, waited 
until it came to a stop and then started to go on ahead; that 
when she reached the south rail of the south track she stopped 
for some seconds and looked to her left, and, as the witness 
Miss Daugherty testified, "even looked the whole time she 
orossed that first track;" that at that time she exercised 
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reasonable care in determining whether or not sh@ would pros 
ceed to cross the tracks to the station; that when she was 
at the point in the center of the plank walk at the south 
Tail of the south track, she could only see, if the switch 
engine were 47 feet to her left, 145 feet west of the middle 
line of the plank crossing on the north traek, on which the 
passenger train was, and if the switch engine was only 15 
feet west of the center line of the plank walk, she cowd 
only see 130 feet west of the middle line of the plank 
crossing; that a passenger train came from the west at 20 
miles an hour and when within 30 feet of the plank walk, 
the engineer blew the whistle; that the plaintiff at that 
time was on the crossing, or a few steps to the east of it, 
and near the south rail of the north track; that when the 
whistle blew, the plaintiff changed her direction and 
stepped off the plank walk to the east (or was already off 
the walk) and ran diagonally towards the northeast; that 
the passenger engine struck her when she was almost over 
the north track, and when it stopped it was about 70 feet 
east of the plank walk, and the body of the plaintiff, about 
40 to 45 feet east of the plank walk, 


Bearing in mind what the evidence shows, as abové 
stated, it is our judgment that the trial judge did not err 
in submitting it to the jury, nor in overruling the motion 
of the defendant for an instructed verdict at the closd of 
the plaintiff's case, nor in overruling a similar motion 
at the close of all the evidence; and further, it is our — 
judgment that the evidence showing negligence og the part 
ef the defendant and care on the part of the plaintiff, is 
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such that we are not entitled to override the verdict of 


the jury. 


Considering that she had a right to go up the 
south stairs and eross over the tracks; the position of the 
freight train and the noise of its engine, when she arrived 
at the landing; the care of the plaintiff in that situation 
in stopping and looking, and the passenger train coming at 
the rate of 20 miles an hour — which the jury may have 
believed = from a point that may have been invisible to 
the plaintiff, when she first stopped to consider the danger 
arising from the freight engine at her left, it is quite 
reasonable to believe that the plaintiff was suddenly and 
unexpeotedly placed in a situation involving great and 
immediate peril, and that she then acted as best she was 
able to save le rself from being injured or killed. The 
evidence that when just starting across and first getting 
her bearings and concluding that the freight engine had 
stopped, she was unable, owing to the position pf that 
engine, to see west more than 130 or 140 feet, shows that 
at that time she was exercising full care for her safety; 
and that while doing so was in no way by anything about 
her enlightened as to the on coming and nearness of the 
passenger train, Having carefully considered and allowed for 
possible danger at her immediate left and concluded thet 
it was safe to go over, it was hardly to be expected, con 
sidering the general conduct of | persons in such situa- 
tions, that she would continue to look to her left, and not, 
somewhat at least, to her feet and where she was going. 
After her mind had solved one problem of possible danger, 
and she had gone only a short distance, she was then 
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suddenly and unexpectedly menaced by the danger of being 
almost instantly killed by a train she had not seen and 
knew nothing of, and was not able to see when she started; 
and then she ran, as might be expected, in a south easterly 
direction, ahead and away from the train and, almost, but 


not Quite, got across, 


The engineer said that ‘he first he saw the plain= 
tiff when his engine was 30 feet west of the crosswalk, If 
it be assumed that the switch engine was 15 feet west of a 
point in the center of the crosswalk at the south rail of 
the south track (which was the distance the plaintiff measured 
off in the courteroom), then the line of vision of the plain- 
tiff from the south rail of the south track would strike, 
according to the @vidence of Merwin, the center line of the 
northerly track about 130 feet west of the crosswalk} and 
if it be assumed that the switch engine was standing in the 
middle of the viaduct, as claimed by the defendant, the line 
of vision of the plaintiff would then reach a point 145 
feet to the west of the center line of the plank crossing 
on the north track; and bearing in mind those figures, 130 
feet and 145 feet, it is difficult to understand how it was 
that the engineer was able to testify that he first saw the 
Plaintiff when his engine was only within 30 feet of the 
crosswalk, Obviously, according to the above figures, the 
plaintiff was visible to the engineer, looking out of the 
cab as he says he was, and being on the right side of the 
engine, while his engine was traveling 100 to 115 feet before 
it got within 30 feet of the crosswalk, and yet he says he 


first saw her when she was only 30 feet away. 
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Taking the figures of the defendant's witness 
Merwin, and considering the evidence as to the position 
of the plaintiff, when she finally started, after looking 
to her left, it is not an unreasonable inference that the 
passenger train was far back, shut off from the plaintiff's 
line of vision, and traveling at a high rate of speed, its 
noise confounded with that of the freight engine, or that 
the engineer did not see her when she was first visible} 
either of which inferences implies negligence on the part 
of the defendant, | 


In Op & Acs Re Re Cow Ve Becker, 76 I1l, 25, 
Mr. Justice McAllister said, 


"it sometimes happens in such cases, that, as a 
direct and immediate cause of the defendant's 
negligence, theparty injured was placed in a 
position of compulsion and sudden surprise, 
bereft of independent moral agency and opportun- 
ity of reflection, In such a case it would be 
against the common judgment of mankind to hold 
the injured party either morally or legally res- 
ponsible for contributory negligence," 

Galesburg Electric Motor & Power Co. Vo ——— 
108 Ill. Appe 509. Thompson's Law of Negligence, 


Sec. 1954 


Many cases are cited in support of the contention 
of the defendant, but in each of them the facts were quite 
different from those in the instant cas@. In Bannister v. 
I. Gc Re Re Cosy 202 Ne We (10.) 766, the court said: 


"No diverting circumstances is shown. No other 
train was then and there ag ay tn Ase Bete 
COs Vo tson, 81 Ill. App. 143, ecourt said; 
Wwhile a failure to look if a train is approaching 
is not in law negligence per se, it is negligence 
in fact, if there are no conditions or ciroumstances 
which excuse looking;" in McClinthek v. Te Po & We 
Rye Qos, 160 Ill. Appe the court said: "He does 
not claim to have been distracted or misled;" in 
Deatrick ve Le BE. & W. Re Re 164 111. App. 54, the 
‘court said: 
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"There was no obstruction to the view and no cir= 
cumstances justifying a failure to look and listen; 


in Galesburg Electric Motor and Power Co. v. Barlow, 
108 Iil. App. 509, the court said: "It must also 

be borne in mind that he was called upon to act 
suddenly and in an emergency, Under such circum 


stances the law does not require that degree of 
care or coution which time for deliberation might 
afford;" in I. Ge Re Re Coe Ve Anderson, 184 Il. 
303, e court said: 

“Where a plaintiff is suddenly placed in a posi= 
tion of peril without sufficient time to consider 
all the circumstances, the law does not require 
of him the same degree of care and caution, as it 
requires of a person who has ample opportunity 
for the full exercise of his judgment and reasoning 
faculties. Especially is this so where the peril 
has been caused by the fault of the defendant," 


and in Wesley City Coal Co. v. Healer, 84 I11. 126, 
the court said; 


"It has long been settled, that a party, having 

given another reasonable cause for alarm, cannot 
complain that the person so #larmed has not exer— 
cised ool presence of mind, and thereby find pro- 
tection from responsibility for damages resulting from 
the alarm," 

In our judgment, as the plaintiff was right- 
fully upon the premises, and impliedly entitled to cross 
the tracksin question, and as the result of the negligene 
of the defendant, in bringing about the physical reJation — 
ship which existed between the switch engine and the moving 
passenger engine, she was suddenly placed in a situation of 
imminent peril which might quite naturally deprive her of 
her mormal judgment} we do not feel justified in overriding 


the verdict of the jurye 


It is claimed for the defendant that error was 
committed in permitting the witness Daugherty to testify 
that it maintained fences between its tracks at some other 
stationsg. We think that was harmless; quite ebviously, with 
the track situation as it was i& would not be possible as a 
practical matter to have a fence between the tracks; such 





8 


mths On baa welv oft of nottowttado on eaw erodt 
— bas took ow ha gh 8 pak tives, esonstamyp | 










—— Ade. 
“gos oF Sea sities — tars bain al or * 
—— foie soba! ,yoregteme ae al 1 
—— Pans erivper tou scob wal i 
—— is rt shy * omit tio Lt —— eo 





— & at beo tinepbus ad it 
120 tob tatoo ot beoaiy vinebbus — sate. 9 oq 
— cath ons tea bar met ode —— 
a reget ie bys oe — 
ee a re 
eq odd stedw on a 8 © 
“ “etasbasteh edt to *ivst Sw —— 
post ef fT 38 Aneesh o¥ 







vad — at 
une —33 rot sates 
~texe ton esd bomnads 


nce? gait —5* “athe 


4 ee ——— Sd as — — 

_Baote or Me uw — tant baa coated A noqs Ltt 
0; ‘eat 6 bas —— ) Ai dioat ext 
— E teens yse ———— galgaitd m2 gtaabaoted ode to 
gatvom edd bas antgas dotiwea eit aoowted heteixe doidw qide 
to mOttautie 8 ai bsoslg Yinwdhoa eav ode .onlgne tegc9eeag 
ONS fed Ovizged Utenit at ot ip trigim dotiw Itreq taéntomt 
' — — —* * ‘ob ow Cecanztt Lenton tod 
— Promo ade .Ba, \wmbdy — ont 


osm, rorr0 — LMR, dt zat — ata 











wh) 


8 Ronis ia #. —— 





2 





—B4e 


an Obstruction would prevent the use of the — 
There is no doubt, however, but that the maintenance 

of the south stairway and the crosswalk brought about, 
at that point, with trains passing so frequently, a 
dangerous situation, espevially as the defendant kept 
no flagman there to guard and warn passengers using the 
south stairway to reach the station. It would seem that 
either the south stairway ought not to have been there, 


or a guard for the crosswalk provided. 


It is urged that it was error to expose to the 
view of the view of the jury the bare feet of the plain= 
tiff, But, in undertaking ta prove to the jury the ine 
juries the plaintiff suffered, it is hard to conceive of 
anything more apt than the truth as depicted by the phy— 
sical appearance of her feete Counsel argue that the 
jurors! sympathy may have been thereby induced in her 
favor. That subject was within the discretion of the 
trial judge. It is claimed that not only were the plain- 
tiff?s\ bare feet exhibited, but that certain utterances 
ef the court, and of cowsel for the plaintiff, were 
Objectionable. The court said, "Can the jurors see where 
they are seated? If some of the jurors at the far end 
wish to step up they may do so," and counsel forthe plain» 
tiff said, "Step up and look at them." All that was merely 
@ necessary practical matter, im order that each juror might 
see the extent of the physical injuries to the plaintiff's 
feet. We do not think that any error occurred in what took 
Place in exhibiting the plaintiff's bare feet to the jurye 


As to the instructions:= It is contended ~~ % * 
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that the court erred in refusing to instruct the jury that 
they were not to consider the charge of wanton and willful 
negligence; but as the wanton and willful negbigence count 
had been dismissed out of the case and was not submitted to 
them for their consideration, we think the action of the 
trial judge was entirely proper; and further, as the court 
said in Liska v. Chicago Rys. Co., 318 1,1. 570, "In the 
absence of an affirmative showing, it will not be presumed 


that the jury had any knowledge of those allegations," 


Citing Lerette v. Director General of Railroads, 308 Ill. 348, 


It is claimed that it was error to give instruc- 
tion No. 2, as there was no testimony tending to show neg= 
ligence on the part of the engineer, That objection is 
not tenable, however, as we are of the opinion that there was 
evidence on that subject. Instruction No. 3, which was ob- | 
jected to, states the law, in our judgment, correctly. 
Instruction Boe 4 was unobjectionable for the reason stated 
above in regard to instruction No. 2. Objections are made 
to instructions 5,6 and 7, but we do not find that any of 


them is tenable. 


As to instruction No. 1, requested for the defend= 
ant, and which was refused, we think the ruling of the trial 
judge was proper, inasmuch as the instruction was not pre— 
sented in compliance with the rules of the court, and further, 
the substance of the instruction was fully covered by instruce 


tion No. 12, which was given for the defendante 


Instruction No. 4, requested for the defendant and 
refused by the court, was objectionable, as, in our opinion, 


there was evidence submitted to the jury tending to show that 
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the crosswalk “was negligently maintained and permitted to 
exsist and be used by persons using said railroad," and evie 
dence, also, "that the approach to the station platform 

was negligently and improperly maintained at the aforesaid 


place." 


It is urged for the defendant that the damages 
are excessive, The injury she suffered, a young woman 
nineteen years of age, is a great personal calamity. She 
is seriously crippled for life. After the accident she 
was taken to a hidspital where she remained two weeks, From 
the left foot, the small toe is gone, and the top of the 
toe next to it is taken off at the second joint, The first 
joint of the large toe of the left foot is off, and there is 
a cut about six inches long on the front of the left leg 
abewe the foot. On the right foot, the tap of the big toe 
is off, and, also, part of the next toe is gone. She 
suffered a cut on the head, many bruises over her body, and 
her arms were wrenched out of their sockets. It was almost 
two months before she was able to walk, Since her injury 
she has tried to do “cmodeling", as formerly, but had to 
give it up as her feet would swell and cause her great pain, 
She is not able to run or dance, She can walk, but her 
stride has been shorhened, and she loses her balance very 
easily. She is not able to get down on her knees as her 
knees have become stiff in the jointse The injury to her 
head eaused dizzy spells, She still has them, and at no 
period is free from them, Considering her age, occupation, 
and injuries, that she is seriously crippled for life, it 
certainly cannot reasonably be said that $14,488,00 is 


excessive. As a matter of fact, such a sum of money)is 
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in no way commensurate in value with what she has lost} 
it is merely a crude substitute, the only one, however, 


the law affords. 


For the foregoing reasons the judgment is 
affirmed, 
AFF IRMEDe 


O'CONNOR, J. SPECIALLY CONCURRING; 
THOMSON, J. DISSENTING; 


O'CONNOR, J. SPECIALLY CONCURRING: I agree that 
the judgment should be affirmed, but I do not agree with 
all that is said in the opinions 


THOMSON, J. DISSENTING: I am unable to conour 
in the decision of this cas® as announced in the foregoing 
majority opinion. While it may be said that the plaintiff 


made out a prima facie case on the issue of negligence ofn 





the part of the defendant, in that the evidence submitted in 
her behalf tended to show that the engineer of the passenger 
train did not sound the whistle and thus warn her of the 
approach of the train, until it was within 25 feet of her, 
although she had been where the engineer should have seen 
her much sooner; and while it may furrher be said that on the 
whole evidence, the issue of the alleged negligence of the 
defendant, in the operation of the passenger train was one 
for the jury, I am of the opinion the plaintiff failed to 


establish a prima facie case on the question of due care 
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on her part; and further, that the motion for an instructed 
verdict on that issue, submitted at the close of the entire 
evid nce, should have been allowed, because under all the 
evidence the plaintiff should be held to hawe been guilty 


of contributory negligence as a matter of law. 


In reply to the contention of the defendant to 
that effect/for the plaintiff urges that the plaintiff 
may not be considered guilty of contributory negligence as 
amatter of law, because she was placed in a positiom of 
sudden peril and therefore she was not required to exercise 
that coolness of judgment which, under other circumstances, 
she might have exercised or which persons exercising ordinary 
care under similar circumstances would exercise, The 
majority opinion follows that theorys It is not contended 
by the defendant that the plaintiff was guilty of contributory 
negligence as a matter of law, after she discovered she was 
in a position of sudden peril, when she saw the passenger train 
bearing down upon her, but the defendant's contention is that 
the plaintiff was guilty of contributory negligence in placing 
herself in a position of sudden peril, and that the evidence 
on that issu® is such as to bar her recovery, as a matter of 
law. In my opinion the evidence in the record fully sustains 


that contention. 


On that issue the important questions are; Where 
was the plaintiff when the whistle blew and she realized that 
she was in a position of sudden peril, and further; Where 
Was the plaintiff when she looked in the direction from which 
the passenger train was approaching, so that she either saw 


or should have seen it as it was approaching? On these 
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questions the evidence submitted in her behalf was to 

the effect that the plaintiff wae on the board walk, 

at the first rail of the track on which thepassenger 
traig wes approaching, before she realized her posi- 

tion of sudden peril when the whistle of the paseenger 
train was blown and she looked up and saw it coming; 

and that she looked towerd the left toward the switch 
engine when she was at the first rail of the track on 
which that engine was located, and saw it come to a 

stop on the viaduct, and that she continued looking in 
that direction until she reached the north rail of that 
track, after which, she proceeded across the defendant's 
right of way toward the station platform, without agein 
looking in either direction. fhe uncontradioted evidence 
in the record is that the distence from the north rail of 
the track on which the switch engine was located to the 
south rail of the track on which the passenger train was 
approaching, was approximately 20 feet. The evidence sub- 
mitted in behalf of the plaintiff is to the effect that she 
walked that distance without looking in either direction, 
although it is entirely clear from the photographs in the 
record that throughout that distance the passenger train 
was in her full view. There is considerable discussion 
in the briefs, as to how far to the left along the north 
track one could see from the point where the plaintiff 
crossed the south rail of the track on which the switch 
engine was located, or from a point in the middle of that 
track, if one looked to the left past the switch engine; 
and reference is made to that subject in the majority opinion. 
It seems to me that discussion is quite beside the point, 


yet He 


ot ‘new — ibd 19d ak het tind ‘sonsb ive aiid aot taoup 


‘jilaw brsod of ao saw YVilvandiq ous gad fostte “oat | 


— dotde odd to Liex gerit ‘ond ‘te 

‘ebaog ted beaileer ede stoted wealdosoraga asw gion 
Togseansy oft te ‘olteliiw at ‘node Lineq ‘gebbon to mole 

_. fettimen 2i wae, baa qu betool edg bag avoid asw alert 
aco Heat att to Slat teri? edt te oan ede aody onigne 
a of emo $4 wen bas ~besaool aew entgae, tedh tintde 

tat 20 [tax détson edt bodoset ode Litaw aotinexkh add 
 gtiaahaetad aft aeores bebeonen¢ adn .doidmy notte joan? 
a ans tuodie ,erotialg aoitate att brawot yaw Yo digit 


Sch ob betanel exw enigma dotine sdf do hfw no sisaxt ndt 
) eae hed Tegteeeag edt dotde mo suet ont to Liew do uoe 


wile todd doethe edt of sf Rieatal, oils to tladed nt beveta 
gap igoetth tedtie al gniteol tuodd iw eometath tant bestten 

- at at edqetgotodg ett- mort taefo (leritas. at at dywodete 
thee cegaeseag 26 epasteib tad? twatgwoxds tedt brow 
acieavoath eldarshienoo ef ezedt wwolv (iv% ged it maw 


om ote 


Pige G4 te SR A oe 


“wiltatate ode ovody * wor oon Wine ieee 
epee oe 4 Pee ee as 9 Me ctw Fad i gt AS ol Ao RE olid 

fede Wo baat Od wt —— — ‘to ess 
 qhitth at Wet weit gem PHS lth’ 09 besoor ‘uo ti (towne 
actitgo yetrotinn vite’ a edetada’ Pade" 6)!” anew Gt Sehoxatex ‘haw 
gavel ab ele ee ok tone oved Giada se 





.) Ye iter stron 9d moxt eomatelh edt tedt ab brevet ote wh 


_ mua somebive ed? test Of Yloteutxerqqe esv yymidvaorggs 


———— 





40 


It is clear beyond peradventure of a doubt, from an exam 
ination of the photographs in the record, particularly 
defendant's Exhibit 1, that when the plaintiff reached 

the north rail of the track on which the switch engine 

was located, she could see to the left as far as her eye 
could reach and had a full view, or could have had, of 

the passenger train which was approaching the Hunting 
avenue station on the north track. An attempt is made 

to excuse her failure to look and see the passenger train, 
although it was in full view, at least from the time 
she reached the north rail of the track on which the 
switch engine was located, by calling attention to the 
evidence tending to show that her attention had been 

fixed on the switch engine, but in my opinion, that attempt 
is futile, because the plaintiff herself says that her 
attention wes fixed upon the switch engine as soon as she 
reached the top of the skairway and took a step or two 
toward the first track on which that engine was then moving; 
and that she stopped and stood watching it until it came to 
a standstill, and them she proceeded to walk across the 
right of way. On this point the plaintiff herself said 
that when she came to the top of the steps she stopped and 
looked to herleft because there was a switch engine on the 
viaduct, that attracted her attention, - "As 1 looked to- 
wards it and I saw that it had stopped, I stopped there 4 
moment to see if it would start to move again and then I 
started across the tracke." It thus appears from the plain=- 
tiff's ewn testimony that before she started across the 
tracks she had been assured that the switch engine was at 
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a standstill and that so far ae it was concerned she could 


move soross safely. 


On the question of where the plaintiff was when 
she looked to the left, the testimony submitted by the 
defendant added nothing to that which had been submitted 
by the plaintiff, Soederholm testified he saw her look to 
the left toward the ewitch enzine, when she was at the 
| first rail of the track on which that engine was located. 
Ferbrache testified that he saw the plaintiff look up and 
glance toward the epproaching passenger train, when she 
was at the south rail of the track on which that train 
was approaching and the whistle blew. No witness either 
for the plaintiff or the defendant gave any testimony 
to the effect that the plaintiff looked to the left 
at any time between the point at which she crossed the 
north rail of the track on which the switch engine was 
located and the point where she reached the track on which 
the passenger train was approaching, when the whistle blew 
and she realized her position of imminent peril. She 
admits that she knew trains were liable to pass over the 
tracks at any time. She was headed for the Hunting avenue 
station for the purpose: of taking the very train that wage 
then approaching the station on the north track. In my 
opinion, when she proceeded to talk across the right of 
way, after the switch engine had come to a full stop, with- 
out again looking for approaching trains on the other tracka, 
although she had full opportunity of doing so, with nothing 
to obstruct her view while she was walking a distance of 
20 feet, she must be considered guilty of contributory 

negligence as a matter of law. 
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When we come to examine the evidence submitted in 
behalf of the defendant on the other question referred to, 
that view of the issue of contributory negligence is 
strengthened. Five or six occurrence witnesses testified 
for the defencdent on the subject of where the plaintiff 
was when the engineer blew his whistle, Valley said she 
was "a step outside" the track on which the passenger 
train was approaching; that she was a step south of the 
south rail of that track and 25 or 30 feet east of the 
plank walk. Soderholm testified that she wes crossing 
the south rail of the track on which the pessenger train 
was approaching and was 7 feet east of the plank walk, 
Ferbrache testified that she had reached @ point within 6 
feet of the track on which the passenger train was approache 
ing and that she was 15 or 30 feet east of the plank walk. 
Doherty testified she was "right in front of the train" on 
the south rail of the track on which it was approaching 
and 20 to 25 feet east of the plank walk. The only witness 
testifying on the point, on either side of the case, who 
did not say that the plaintiff was at or about the south 
rail of the track on which the passenger train was approach- 
ing, when the engineer blew the whistle, was the engineer 
himself. His reasons for placing her as far back as possible 
from the track on which his train was approaching, when he 
sounded the whistle, are obvious. He said that he first saw 
her when she was between the south track and the middle 
track, - "nearer the middle track" - opposite the east 
edge of the plank walk extended, and that she took "two or 
three steps” from that point, at an angle of 45 degrees in 
a northeasterly direction, and he then blew the whistle. 
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That would place the plaintiff at or about the south 
rail of the middle track and a little east of the crosswalk, 


It will thus be seen that the overwhelming 
evidence, including all of the plaintiff's and all of the 
defendant's, except that of the engineer, placed the plain= 
tiff at or about the south rail of the track on which the 
passenger train was approaching, when the whistle was blown 
and her position of sudden peril became apparent. Conced= 
ing that what she did then could not be considered as con= 
tributory negligence, whether as a matter of law or as a 
matter of fact, in my opinion it should be held that the 
Plaintiff was guilty of contributory negligence as a matter 
of law, in getting herself to the point where she was in a 
position of sudden peril. 


To avoid this result counsel for the plaintiff 
lays great emphasis on the testimony of the engineer of 
the passenger train, although that, as already stated, is 
contrary to the testimony of every other witness tesatify- 
ing on this point, inoluding the plaintiff's own witnesses. 
If the plaintiff's contributory negligence is to be judged 
by the testimony of the engineer, in my opinion, the same 
conclusion must be reached. Even if she was where the ene 
gineer said she was when the whistle was blown, she had 
walked a distance of at least 10 feet, in full view of the 
on coming passenger train, without looking in either direction 
although she said she knew trains were likely to approach 
at any minute, and she must have known this very train was 
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about due, as she was walking over to the platform to take 
it herself, 


For the foregoing reasons I am of the opinion 
the motion for an instructed verdict, submitted by the 
defendant, at the close ef all the evidence, should have 
been allowed. 
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uMR.2PRESIDING JUSTICE TAYLOR delivered the opinicn of 


the court. 


On June 30, 1924, the plaintiffs, Bernard J, Brown 
and Maurice Alschuler, brought suit in the Mwnicipal Court 
against the defendant Jacob Handelsman for compensation for 


legal services alleged to have been rendered him. 


There wes a trial of the cause before the court, 
with a jury, and a verdict and judgment in favor of the 
plaintiffs in the sum of $2,816.50. This appeal is theree 
from. 


The chief question in the case is whether the 
verdict is against the wanifest weight of the evidence. 
There are five ttems in dispute, %e shail consider them 
seriatim. They are as follows; 


1. Legal services in the Mercantile Commercial 
Bank SE Se EEG ee ree Om 
2. Legal services in the Handeleman v, 
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3. Legal services in the Newfield v. 
WORMRRAEAR GOEGec ccc 
4. Legal services in the ©'Donnell v 
Handel gman ease..... 100. 00 
& . Legel services in the Handelsman 


Vv. Qooper | Pe —————60 150, 00 


An item of $100 for fees in Newhouse vy. Handeleman 
was withdrawn, 


Brown, one of the plaintifis, and the defendant, 
Handelsman, had known each other a grest many years, fhe 
defendant, in 1920, was engaged in a number of enterprises, 
which were conducted in the name of certain corporations, In 
the course of his undertakings he became party to 5 large 
number of lawsuits, and in September, 1930, he and Brown entered 
into an agreement that the latter should do the defendant's 
legal work, Brown testified thet in September, 1980, after 
telling the defenmt his, Brown's, situstion, the defendant 
said, "Wheat do you went te fool around with other clients 
for * * * you come in with me and do all the legal work 
for 11 the corporations I represent, and I will fix you up 
on a #200 a week drawing account, and will teke care of them 
together and in the different corporations for the services 
you renders I will guarantee you that it will come considerably 
over $200 a week, and i (meaning Brown) would not have any 
fixed expenses, and I would not be bothered with any expenses 
of any kind * * * and you will get an interest in some theatre 
and yeu won't have to work so hard;" that later, he told the 
defendant that he bed decidedto cast his fortunes with him; 
that under those arrangements he began to render legal services 
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to the defendant for the various corporations; thet he handled 
some business outside of the corporations, and hed quite a large 
accumulation of business that he turned over to the firm he 
waa officing with; that it was specifically provided that he 
handled tusiness on the side when it did not interfere with 
the interests that he, the defendznt, represented; that he 

was to have a drawing account of $200 & week, beginning in 
September, 1920, and ending in September, 1921; that from 
September 1, 1921, to November 1, 192%, he got $200 » week; 
that after November, 1971, 2 different arrangenent was made 

as to how the money should be paid, and from what source it 


should come. 


He further teatified that from September, 1926 
to November 1, 1923, he ocoupied the same suite of offices 
as the defendant; that sometime in September, 1923, after 
being in a hospital and coming back from his vacation, he 
had a talk with the defencant, in which he told the defende 
ant thet he, the witness, was going back into general prac- 
tice, as he bad gotten two other lawyers, and formed a parte 
nership, and would like the defendsnt to arrange it so that 
he, the witness, could get enough money out of the sorporae 
tions that owed him money for the services he had rendered 
in the past to enable him to get along without spending whet 
he had saved; thet he told the defendant Ur, Pennish would 
handle his, the defendant's matters; thet the defendant said, 
"Now, I will tell you that Mr. Pemish is coming over here 
to handle some other business, not the law business as far 
as the law business is concerned, you are going te handle 
it, and you make up your account of what the different 
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corporations owe you, and I will see that they are paid in 
some installments so that you can be going along, and you 
will do such services for se as I want you to, and charge me 
reasonably;" that he, the witness, then said, "All right, 

I will be in a better position to render services than I 
was before, because I will have an organization;" that the 
defendant then asked him when his partnership was going to 
be effected, and he told him within 306 days or so; that he 
then rendered a bill, which he dictated to the stenographer 


who was there, 


He further testified that when he left the office 
of the defendant in November and went into partnership, he 
had a talk with the defendant, and it was decided definitely 
that the defendant owed him on November 1, 1923, about $6500 
for peysonal loans; thet that was subsequently paid. He 
further testified that\in his conversation with the defende 
ant as to the organization of the new law firm, the defend= 
ant said, *That is a thing you should have done long ago. 
One wan cannot practice law;" that the pending business, and 
all the business at that time was merged into the partnership; 
and included the business of the various corporations, 


(1) As to item No. 1, being a claim for legal 
services in the Mercentile Commercial Bank case, On January 
2, 1924, a letter on the letterhead of Brown, Alsohuler & 
Reagh, was sent to the defendant, and stated that the work 
in that case against Anderson & Smith, including the filing of 
the brief in the Appellate Court, had been concluded; that 
there was still a reply brief to file and an oral argument to 
be considered; that some arrangement should be made for com 
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pensation, and suggesting a cash fee of $5,000, #1500 u 

in cash and 25% of the amount that might be saved in the 
CaS, Brown testified that that letter wae in confirmae 
tion of @ conversation which he had had with the defendant. 
Thereafter, on February 1, Mareh 1, and April 1, bills for 
that amount were sent to the defendant. Brown further testie 
fied that on February 1, in the presence of Smith, he had » 
conversation with the defendant and asked him what he wished 
to do in the Mercantile Commercial Bank case; that he, Brown, 
told the defendant he had gone ae fer as he cmld, that he 
ought to have some money, and that he wished the defendant 

to accept or revoke the proposition which he, Brown, had 
made in hisletter of January 16, which reterredto the letter of 
January 2; that after telling the defendant he had a good 
chance of winning the omse, the defendant said, "If you have 
so much confidence in the case that you are willing to take 
it on a 25% contingent fee, the case smounting to about 
$40,000, I will be sport enough and accept your other proe 
position of a $3,000 flat fee;* that he, the witness, then 
said, "All right, that is satisfactory to me." 


On February 2, 1924, a letter was written on the 
letterhead of Brown, Alechulter & Reagh, addressed to the 
defendant, and signed by Brown, Alschuler 4 Reagh, confirmag 
the interview between Brown and the defendant, and accepting 
the proposition of a flat fee of $3,000 for services in the 
Meroantile Commercial Bank case, to berendered in the prose- 
cution of the appeal in the Appellate Court. 


The evidence shows that an abstract, original brief, 
and a reply brief were filed\in the Appellate Court in the 
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Wercentile Gommercial Bank case, and that it was argued 
orally by Brown. 


Brown further teatified that the Latter part of 
April, 1924, in the defendant's office, in the presence of 
one Smith, he had a talk with the defendant, and that when 
Smith asked what was the matter, that Brown was complaining 
that the defendant wes not treating him right, the defendant 
said, “Well, may be I'm not, but I can’t do it, I cant give 
him any money;* that he, the witness, then told Smith that 
his firm had worked for five months without getting anything 
from the defendant; that the defendant owed $2,000 on the 
Mercantile Commercial Bank case, and other money, and that 
he could not get anything; that he told Smith that at the time 
he turned over $10,000 of Hartenfeld bonds to the defendent, the 
defendant said to take those bonds down to South Bend, Indiana, ani 
borrow money on them, and that out of the proceeds of the 
loan he could take care of the firm; that the defendemt said 
he had borrowed the money ond had had touwse it in the erection 
of the building in South Bend, Indiana; that he, the witness, 
told the defendant that he ought not to build with their money; 
that they ought to get what was coming to them, or @ substantial 
portion of it; that Smith finally said he wovld go down to the 
bank with the defendent the next day and arrange for the money; 
thet he, the witness, then left, with the understanding thet 
they would get some money the next day; that the next day he 
received a cdl from the defendant, and went over and got & 
postedated check for $4500, in payment of a personal loan which 
he, the witness, had made to the defendant; that thet had 
nothing to do with the charges in this case. 
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There were offered in evidence two statements 
from Brown, Alachuler & Heagh, one dated Way, 1924 for a 
balance due of $691.50, and another of the dame date from 
the sane parties, to the defendant and &. o. Smith, referring 
to the Mercantile Commercial Bunk case, for the eum of $3,003, 
both of which documents came from the possession of the defend- 
ant in response to a notice to preduce, The plaintiff put 
in evidence certain so-called service sheets, on which there 
were recited the items of service, beginning September 1,1923, 
and ending January 88, 1924, in the Mereantile Gommercial 
Bank case, whieh sheets he testified were in his orn hande 
writing, and true and correct, and made in the regular course 
of meiness, and on the dates therein stated. Brown further 
testified that the fair, reasonable and customary charge for 
services rendered in the Mercantile Gommercial Bank cage, was 
$3,000, apparently, referring to services that were rendered 
after Cotober 1, 1923, The ~itness, Brown, further testified 
that his connections with the defendant ceased about the middle 
of May, 1924, and that ir. Fennish from that time on acted as 
the defendant's attorney in negotintions with him in settlement 
of his personal account, and claims of his, Brown's firm; that 
Pennish talked to him about making the oral argument in the 
Appellate Court in the Mercantile Commercial Bank® case; that 
he, the witness, told him that he would not make the oral argue 
ment unless the $3,000 fee was paid; that Pennish called him, 
the witnese, up in the evening, and said, "I just talked with 
Mr. Handelsman, and Mr. Smith is in French Lick, and is expected 
here within a week, and I assure you personally that Mr, Handelse 
man said your fee would be paid as soon as Mr. Smith comes back 
from French Lick; that Pennish said, "I give you my personal 
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aesurance thet at least half of thet fee will be paid upon 
Mr. Smith's return from French Lick, or shortly after that, 
because Mr. Hendelemen and Smith may have to go down to the 
Bank to borrow the money;* that he, the witness, then said, 
*Upon your assurance, I will go tomorrow and argue the case;* 
that he, thereupon, cancelled = trip he was about to make, 
and the next day argued the case in the Appellate Court, and 
since that time has received nothing for the services, 


The evidence shows that the firm ef Brown, 
Alschuler & Reagh wes dissolved; that all the accounts in the 
partnership were assigned to the pleintiffs, Brown & Alschuler, 
Mr. Reagh severing his conn: ction with the firm, Subsequent 
to the diasolution agreement, the firm continued under the 
‘mameof Brown & Alschuler, consisting of Bernard J. Brown and 
Maurice Alechuler, the plaintiffs in this case, 


V. Le Bourland, 2 lawyer who represented the 
Mercantile Commeroial Bank in ite suit against Aandeleman & 
Smith, testified that he was familiar with the services of 
Brown in that oase in the Appellate Court, end that they were 
reasonably worth about $1500 to 83,000. 


(2) As to legal services in the Handeleman v. Hart- 
enfeld case: The Hartenfeld case waspending in this Gounty. 
It involved an ap lication for a Receiver. While it was pend= 
ing, the defendent and Brown, on February 2, 1934, according to 
Brown's testimony, had a talk in regard to settling it, and, 
@lso, in regard to settling thefees for legal services. There 
was a judgment, dated November 23, 1920, for $6,999.07, in favor 
of the defendant and against Hartenfeld, and Brown says that 
the defendant, Handeleman, told him that he did not wish to 
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turn over certain bonds that Hartenfeld had put up as seourity 
for the judgment, until ‘our fee," (meaning plaintiffs’) for 
services rendered in the case hed been settled; that they 
(plaintiffs) made a "flat offer of a $1,000.00 fee for the 
services rendered up to that time.” On February 4, 1934, 
Brown, Alechuler and Reagh wrote the defendant, “We now 
desire to confirm our agreement that we shall receive a fee 

of $1,900.00 in the case of Handlesman v. Nertenfeld.” Brom 
testified that $400,00 was paid on the $1,900.00, leaving, 
with certain expenses, a balence due of $618.50. He further 
testified, "On January 16 I wrote him again, and then on 
February 2nd we had this conference in which he accepted the 
proposition of peying us & $3,000.00 fee flat for the Mercantile 
Commercial Bank case, and #1,000,00 om the Hartenfeld cage, 
and after that conversation took place, I wrote him on the 
game day, February 2nd, confirming our agreement, andoon 

thé next day i received a letter asking me to @nfirm the 
agreenent, and then I wrote him confirming it. 


The case of Hendelemen v. Hartenfeld involved an 
indebtedness by liartenfeld on a note, secured by certain 


stock deposited as collateral security. The defendant, 
Hendeleman, had sold the collateral and sued for the balance 

of the note. The legsl services rendered were for the purpose 

of obtaining for Handeleman the balance due after crediting 
certain payments, Brown testified that either Reagh or Alschuler, 
or himself, applied to the court and ebtained the appointment 

of a Receiver, 


(3) Ae to legal services in the Newfield v. Handelsman 
case; Brown testified that that onse was a suit in the Circuit 
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Gourt, at Evansville, Indiana, by Newfield against Hendels- 
man for $10,000.00; that when the case came up for trial 

in February, 1924, he and Handeleman went to Evansville, 
and, although one Stillwell, wae sctusily in charge of the 
onee, hep Brown, sesisted at the trial; that he left Chicago 
at midnight one dey, spent the next day at Evanewille and 
lef% there about midnight fer Chicago; that the service 
sheet made out in plaintiff's office by him, on his return 
from Evaneville shows a charge in that onse of $175, 00, 


(4) Ag to legal services in the O'Donnell v._Handels- 


man cases; They consisted of 40 to 100 suite for dameges 
Qgainat the defendant, begun by persons who bad bought etock 
in the Vendome Theatre, The evidence of Brown is that on 
December 7, 1923, the defendant called him up and said that 
he hed received a telegrem from his lLoeal attorneys at Evans- 
ville, Indiana, and that the O'Dennell cases were cdlled for. 
triel at Princeton, Indians the next day, and that it wre 
imperative that they sheuld be there on the following morne 
ing; that accordingly, he, the witness, and the defendant 
left Chicege on December 7, 1923, end arrived at Princeton, 
Indiana, the following morning; thet they came back to 
Chicago on December 9; that on that occasion he obtained a 
continuance for the purpose of effecting «2 settlement; that 
on December 12 he, the witness, and the defendant went again 
to Princeton, Indians, arriving there on the L3th, end were 
informed by the local attorneys that all the O'Donnell cases 
were set for trial on that day, before the court without a 
jurg; that he, the witness, told the local attorneys that 
any such understanding waa made without the consent of the 
defendant, and without his, the witness's knowledge, and that 
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in his opinion it wad be dangerous te try the cnuses in that 
manner; that in those cases Robinson & Stillwell, of Evans= 
ville, were the local attorneys, and he, Brown, was the so— 
called general counsel; that after a consultation, it was 
concluded that when the cases were called for trial, a change 
of venue would be asked for; that the natter was discussed 
before the court, and finelly Brown was given an opportunity 
to drew up an affidavitfor « change of venue; that he ob- 
tained a continuance of the cases generally, and the court 
atated that he would nominate three lawyers and submit their 
mames to the parties, and that they cold select one of the 
three; that he, the witness, and the defendant then left 

for Ghicsgo on December 14, 1923; thet on December 18, he 
Teceived a draft order which was to be entered by the court at 
Princeton, examined it, and went to the Law Inetitute and 
examined some authorities on the question of 2 mandamus; that 
on December 28 he wrote to one Mason, submitting certain 
authorities that he, the witness, had collected, and suggested 
the filing of a petition for a mandamus; that prior to those 
occurrences, he participated in taking depositions in the 
oases, sometime in the middle of November, 1923; that taking 
into consideration the services rendered, the time spent, and 
the amount involved, he made a charge of $1500, although $2,000 
would be a very reasonable fee. 


(5) As to legal services in the Handelsman v. Qooper 
ease: Brown testified that there were two cases of Handelsman 
¥. Gooper, both in the Municipal Gourt, and each being for 
about $400.00; that on February 30, 1924, he tried one and 
obtained a judgment for $484,00; that, altogether, he sppemred 
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in both oases about ten times; that $150.00 would be a fair, 
reasonable and customary fee for the legal services in those 


The defendent testified and denied many of the 
statements of Brown. He denied that he ever sgreed to 
pay $3,000.00 for the legal services in the Mercantile 
Commercial Bank c#ee, although, one Smith, who was called 
for the defendant, and vho Brown said was present when it 
was ma de» admitted that the subject wac discussed and that 
‘There wee some such conversation.” The defendant teetie 
fied that Brown seid to him, when he went into partnership 
with Alsohvuler and Reagh, “I will finish up all of your 
business and any new business that might come up, I will 
make a charge.*® 


It is quite obvious that ae the controversy is one 
of fact, and the evidence highly conflicting, it isa = matter 
particularly apt for the determination of a jury, And in 
our judguent there is ample evidence, if the jury believed 
the testimony of Brown, which, quite evidently, they did, to 
justify the verdict that was brought in; and, of course, in 
such a case it follows that we would not be justified in 
overriding it. 


It is contended for the defendant that as the total 
of theamounte claimed is $4,843.40, and as the statement of 
claim alleges $5562.50 to be de, the verdict of §3,816,50 
must be considered to be irregular and as the result of pree 
judice, Apparently, however, the only prejudice, if any, was 
ageinst theplaintiffe. We do not know how the jury arrived at 
its figures, but they may have reduced each item; or they may have 
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disallowed some and allowed others only in parte Counsel 
urge the reasoning which was set forth in Seipp Brewing (Go. 
v. Peck and O’Brien, 85 I11. App. 637; but there the verdict 
was for $100.00, on a note for $390.00, and the evidence in 
defense went to the whole note and not a part of it; and se 
there could not be a rational verdict save for all or none, 


Such is not the case here, 


It is contended for the defendant that by the 
partnership contract between Brown, Alschuler and Reagh, 
Brown was to reoeive for himself whatever compensation was 
paid by the defendant for legal services, and therefore, 
this suit will not lie by Brorn and Alachuler jointly. Sut 
Brown testified that from November 1, the partnership was 
conducted sccording to paragrap) 4 of the Articles of do-parte 
nership, and that provided that if Brown gave *his entire 
time and ettention to the co-partnership business" and 
severed his @nnection with the defendant, or shovld trange 
fer all of the latter's business tothe o-partnership, then 
Brown should recdve 3261/3 per cent of the co-partnership 
profits, instead of 25%, as otherwise provided, That, we 
think, shows sufficiently that Brown and Alsohhler, as RegRh 
retired from the firm on Warch 15, 1924, were jointly interested, 
and so entitled to sue in their joint names, 


It is urged for the defendant thet the trial 
judge erred in regard to the admissibility of certain 
evidence, and in regard to certain instructions, and that 
as stated above the evidence showed a misjoinder of parties 
plaantiff, The bill of exceptions contains the following: 
* Thereupon the defencent, by its counsel, entered ite 


as 5g ‘as 


Slo 


ait Atte ak 
“‘fesaved feng ni eine ereite bewolle bas omo8 bewot fae th 


Sey EW toe 8 


90 patwera ages at d¢xot ten asm do tee gntnosact ede our 
voibtey od? sved? tad ;%t8 sqqd «fit &8 ‘siatxl'0 pas toot .v 

at soneblivye edt bas 0.008 sob efon sao 400.00L8 rot eaw 

oa bas 442 te o2aq & ton bas ston efodw eh? oto ¢new gemstedb 

oO 10. {La.2ot eves dotbuer. Lancitar 2 ed ton .blues stadt 

> see.) oe etiied-enae edd tos elope 

“a tagwtas wb ree’. 

ods w ‘tade ‘taxonotet oat ‘ro? babaetao0 et #7 


i * ds 6⸗ As iam ae 
“ qfgaon bas refudos ia ——— nonwiod tosttaoo 


eh ee ig: Wes ee — R 
a aw no t$aansquoo toveraie ‘Voom ret evioes aay avers 
SS MO ch Me Po 7. 


* on toa —8 Eager = taavasten rn Ss ot 
ye RE: Fee att pat Wes 
eft etatet refuel bas swore * tom Lite tive os 
— Gt Go CRE 
esw "qidéventxeq edt <f ‘ceceevell “sont gadt bettisest avect 
Slt ek aR ot > Oe a, 
@tteq~o0 to eelottrta edt to & dqargareq of galbtoces betoubaoe 
. exttae eld® e¢sy avers uM tadt Bebiverqg stadt ‘Ane witderen 
~ Dre “eeontaud . qtderentraq-20 od of aoténetts bas onde 
ease biveda 20 stasrsteb adt dtiw mettosmec oil Sowsves 
ned gqidetentrsg~ co oftvod exenieud e'tettal ott te Lfa wet 
qidersnttsq-eo edt te teee r9q S\l-88 evboot Aivode awort 
. O% _fad? — .hobivore eatexedte as 288 To heetent ystittoig 
 gbeteotetat yltatot erow ,b8L ,8f dors ao writ ode moxk boxtter 


gered esi tiodt al ove ot beltigas om aus 


sf pet heehee: Oh ee 


i, 


feind oft tate tashavkeb ede net bogus) ab at” noni * 
—— — 
saittny to rehmlotatu a bewode comehive ons evode botate as 
\ qpatwolfot edt eatntace anottqsoxs re S14 ont | ytatembatg 
add Sonetae yLommueo-wtt Yd .tasonstob edt moquexont? 








elle 


motion to set aside the verdict and to grant a new trial 

and filed the following reasons therefor, in writing; (1) 

The verdict is againet the evidence. (2) The verdict 

is against the weight of the evidencs," It is the law 

that, having mo indiceted in writing, on a motion for a 

new trial, the matters relied upon, other watters are not 
here subject to review. in Yarber v. The Ghiceasgo & Alton Ry. 
Go,, 335 111. 569, 602, the court seid, “If certain points 
in writing partioularly specifying the grounds of a notion 
for a new trial have been filed, the party will be deemed 

to have waived #11 causes for s new trial not set forth in 
his written grounds and in the Appellate Court will be 
confined to the reasons specified." Spring Yelley Goal Go, 

v. Ghiaventone, 214 11. 314. Gut even though the pettere 
referred to were subject to review, we are of the opinion 
that no substantial error was committed, Woreover, as to the 
instructions, no error wae preserved for review as counsel “er 
the defendant, at the triel, only objected to instructions 
that were refused, , 


We feel bound to say, considering the volume of the 
record, and an abstract of 169 pages, and the elaborate 
transtctions of fact involved and contested, that we have 
not received much asaistence from the plaintiff's brief, 
which contains but three or four pages of argument on the 
chief question in the case, 


For the reasons set forth above, the judgment will 


be affirmed, 
AFFIRMED. 


THOMSON, J... AND O'CONNOR, J. GONGUR, 
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TRUDE A, WIKHE, 


appellee, APPEAL FROM 
vs. THE MUNICIPAL COURT 
m. u. FULLER, OF GHIGAGO, 
Appellant. 


Opinion filed J,ne 23, 1926. 


MR. PRESIDING JUSTICE TAYLOR delivered the 
opinion of the court, 

On April 14, 1925, the plaintiff, Trude A. 
Wiehe, broucht suit in the Municipal Court against the 
defendant, H. *. Fuller, for damages growing out of a 
collision between the plaintiff's automobile and one 
belonging to the defendant. There was a trial before the 
court, without a jury, and a judgment for the plaintiff 
in the sum of $208.71. This appeal is from that judgment, 

It ie¢ alleged in the statement of claim that on 
April 3, 1925, an automobile belonging to the plaintiff 
and driven by hie azent, wae struck by an automobile 
belonging to the defendant, as the result of the negligent 
driving of the defendant's sutomobile, 

It is alleged in the affidavit of werite (1) 
that the defendant was not operating and controlling his 
automobile in a negligent manner; and (2) that at the time 
and place, the plaintiff was mot in the exercise of due 
Care and caution. 

The accident took place at about the center of 
the intersection of Pearson Street, which rune eact and 
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west, in the (qty of Chicago, and DeWitt Place, the latter 
being a north and south street. The automobile of the 
plaintiff was a Studebsker, and at the time in qestion wae 
being driven by his wife, Haney Viche, pursuant to instruc-~ 
tions which he had given her shortly befere the accident te 
go to her mother's and then to call for him at the Army 
and Navy Glub. when Nancy Wiehe got into the Studebaker 
to go on her errand, it was standing on the south side of 
Pearson Street, about 200 feet west of Devitt Place. ‘She got 
into the car and drove east and, as she testified, "when 
I came to DeWitt Place I saw this other car coming (from 
the south) too late to avéid collision, so I tried to turn 
north to cive plenty of space on the east.” DSelitt Place 
extends south through Pearson Street and then runs up in 
the form of an incline to a height of about 12 feet in front 


of the 1224 Field artillery armory, and then extends down to 
Chisago Avenue, Owing to the situation of the Armory 


Building, she could not see from Pearson itreet into Del itt 
Place to the right. 

Nancy tiene /teot ified that at the time in 
question she had rot put her car into high, and that her 
machine wse going about 20 miles an hour, and that the 
Gadillae, the defendant's automobile, was going from 
3O to 35 miles an hour, 

One Simon, who saw the collision, testified that 
the Studebaker was going from 19 to 20 miles an hour and the 
Cadillac from 12 to 14 miles an hour; One Kendall, testified 
that the Studebaker was going about 16 miles an hour, and 
that the Cadillac was going faster, but that he did not 
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~Se- 
know at what speed, 

Sedland, the chauffeur for the defendant, 
testified that Dewitt Place in fron t of the Armory wae 
rough and had a lot of holes in it, and that just before 
the gollision he was driving ‘ive to eight miles an hour; 
that when he first saw the “tudebaker he wae at the bottom 
of the ine line and the two care were from 40 to 8 feet 
apart. He further testified that in hie oninion the 
Studebaker was going at about 35 miles an hour, 

The collicion ocourrsd by the Cadillac being 
etruck on the left-hand side, near the driver's sent, 
by the Studebaker. As the feeult of the collision, and the 


pomentum of the Cadiliae, 1t swerved north, striking and 
knocking over a conerste elegtric light pole, 


Cendlana further testified that prior te the sccident 
he had driven over that public highway, being that part which 
runs from Pearson Street to Chicago avenue, from 200 to 500 
times. 

In congidering the evidence, it is difficult to 
see how the driver of the Studebsker wae less negligent 
than the driver of the Cadillac, Both care vere being driven 
towards the same intersection, and neither driver could see the 
approach of the other oar owing to the artillery Building, 
and under those circumstances it was the plain duty of each, 
the driver of the Studebaker, a# well as the driver of the 
Gadillac, to have the sachine being driven under appropriate 
eontzel and going at a reasonable specde 
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Quite obviously, we think, the evidence shows 
that the plaintiff's wife was not in the exercise of 
ordinary care, and was, therefore, guilty of contributory 
negligence, She says she wac going 20 miles an hour, 
Knowing, as she did, that there wus a road to her right; 
that it ran down hill to Peargon street, and that, at any 
moment, a vehicle of some kind might be coming down, | 
from the south, into Pearson street, and that it could not 
be seen, owing to the Armory Building, until practically 
in Pearson Street, driving at 20 miles an hour, ase she 
admits she did, cannot reasonably be held to be otherwise 
than affirmative evidence of a lasek of ordinary care, 

Further, the State Motor Vehicle Lew required 
that as the Cadillac was coming from the right, other 
things being equal, the driver of the Cadillac had the right 


of way. (Sec. 33, Ghap, 95a, Cahill's Rev. Stats. 1923.) 


The statute provides that “all vehicles traveling upon 
public highways shall give the right of way to other 
vehicles from the right, and e#hall have the right of way 
over those approaching from the left," 

In our judgment, the plaintiff's wife, when 
aPoroaching DeWitt Place, under the circumstances 
disclosed by this record, was bound to observe the 
requirements of the statute. ‘salmon v. Silson, 227 Ill. App. 


286; Darling & Oo. v. Yellow Jab Co. 238 Ill, App. 326; 
Oevitz v. Chinbloom, Generel Wo. 30009, opinion filed 


December 23, 1925. Moreover, whether the extension of 
Dewitt Place south to Chicago Avenue be considered a private 
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way, or whether it be considered a public highway, the 
evidence, in cur opinion, dost not show that she exercised 
ordinary care and was free from contributory negligence, 
Although it is urged that the continuation of DeWitt Place 
south to Chicago Avenue wes not a public highway, in our 
judgment, the evidence, particularly that of the defendant's 
chauffeur, whe testified that he had driven over it two or 
three hundred times, and designated it as DeWitt Place, is 
sufficient, with no evidence to the contrary, to justify 
the conclusion that it is a public highway, and being a 
public highway, of course the statute above referred to 
applied to the drivers of both care, 

It was urged at the trial that the plaintiff's 
wife was not a competent witnes#; that the mere request of 
her husband that she drive to her mother's, and then 
to the Army and Navy Club for him, wae not "a business 
transaction" in the senee intended by the etatute, (Section 
5, Ghan. 51, Gahill's Rev. State. 1933.) That question, 
however, in the view we take of the case, becomes immaterial, 
It wae further urged that the piaintiff failed to mke 
proper proof of the amount of his damages, but that question, 

also, becomes immaterial in the view we take of the evidence 
in the case, 
\ In our opinion, the judgment of the court was 
i Glearly against the manifest weight of the evidence. 
The judgment, therefore, will be reversed with a 


finding of fact. REVERSED.WITH A FINDING OF 


| Q*CONNOR, J. AND THOMSON, J. GONCUR, FACT. 
9 FINDING OF FACT: We find as a fact that the plaintiff's 


wife was guilty of contubutory negligence. 
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PATRICK BRADLEY, 


242 1.A.629 


Appellee, 
| &PPEAL FROM 
) 
) 
) 


Ve MUBICGIPAL COURT 


OF GHIGAGO, 
o. Le SERVISA, 


Appellant, 


Opinion filed Jume 23, 1926. 


MR. JUSTIGOR O'CONNOR delivered the opinion of 
the court. 


Plaintiff brought suit agninet the defendant te 
recover dameges claimed to have been sustained by reason of 
hie automobile being struck by # truck belonging to the defende 
ant, through the latter's negligence, The case wae tried 
before the court without « jury and there wee « finding and « 
judgment in plaintiff's favor for $400.00, 


The only contention wade by the defendant on this 
appeal is as to the amount of damages awarded plaintiff and 
it is argued that the evidence does not warrant the finding 
and judgnent to the extent of #400,00. ! 


Pleintiff testified that in April, 1924, he bought 
@ second hand Oakland automobile, a 1923 model; that he paid 
$421.00 for it ond had driven it about 250 miles from the tine 
he purchased it until it was wreoked by the collision in quese 
tion in August, 1924; that prier to the sacident the automobile 
was in good mechenionl condition; that after the aocident he 
did not have the machine repaired becruse it was e total wreck; 
that shortly after the accident he had it towed to the Gerwig- 
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Hendrick Motor Sales Jompany and that it head net been used 
since because it wae totally wrecked, 


Isaiah Narks onlhed by the plaintiff, testified 
and detailed the accident, He testified that plaintiff's 
machine “got emashed up", smashed the body, the two front 
wheels and the engine, 


Fred A, Hendrick for the plaintiff, testified 
that he was secretary and treasurer of the Gerwig-iiendrick 
Motor Gales Company and knew plaintiff's automobile; that 
it was brought to their place of ovainess right after the 
aecident at plaintiff's request; that it was towed in; that 
"4% was beyond repair*; thet the frame was broken and the 
motor leg was broken off; that the crank case was orecked, 
the front wheels knocked off, the frame wae "bent right 
in at an angle’; that it was his partner who attended to 
the repair business; that the axchine was beyond repair; 
that his partner had been in the repair business for « number 
of years and said it was beyond repair; that it would cost 
| more to repair it than the car was worth, fhe witness fure 
ther testified that he saw the automobile shortly after the 
aceident; that bis company bought and sold second hand cars; 
that he knew the fair and reasonable market value of autoe 
mobiles in Chicago and that the plaigtiff's car before it 
Was wrecked wis worth from §400,00 to $450,00, Om crosse 
examination he testified that the oar was sold to Bradley 
for $421.00. He further testified thet his idea was the sane 
as his partner, that the automobile wee beyond repair; that 
he did not think it was worth anything; thet he had no pare 
ticular mecheanioal experience and did not know the cost of 
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repairing second hand cars, He further testified that new 
wheels for the damaged car migtt have been bought and cere 
tain parts of the car straightened, He aleo testified that 
the top of the omr was torn; that it might be replaced by 
new material; that the Lamps were Knocked off, This is 
substantially all of the evidence, The defendant offered 


From & consideration of all the evidence, we are 
Clearly of the opinicn that we would mot be warranted in 
disturbing the finding of the trial court as to the amount 
of the demages. Piaintiff teatified that he bought the oar 
in question second hand in April for $421.00 and had driven 
it but 350 miles when it wan damaged and that it was in good 
mechanical condition prior to the accident. fhe car seems 
to have been purchased in the usual courseof business and in 
these cireumstances the anount peid isa competent evidence 
of its value. Gloyes v. Flaatje, 231 Ili. Apm. 183; Wicks v. 
Qyneo-Henneberry Co,, 519 111. 348; Gold v. Rousse and Wolf, 
Gen. No. 30810, Appelbate Court, Firet District, Illinois, 
See also Johngon v. Canfield Swigart Go., 222 Ill. 100. 
Moreover, we think the testimony of the witness Hendrick 
to the effect that the onr was worth $400.00 to $450,00 was 
sufficient to warrant the finding of the court. We are also 
of the opinion that the evidence, which ia undisputed, ware 
rante theconclusion that the car was wrecked beyond repair 
and that the wreckage was preotically of no value. In these 
Circumstances, the proper mensure of damages is the velue of t! 
automobile prior to the accident, 

The judgnent of the Municipal Court of Chicnge is 
effirs AFFIRMEDs 


THOREON,” Jo), AMD TAYLOR,P.J. CONGURs 
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HYMAN BLOOMBERG ) a gen 200 
) 9 A Pa J e D “ky ay 
Appellee, ) ral = | 

! APPEAL FROM 
) 


v. GIRGUIT COURT, 


ERIE FURNITURE COMPANY, 


COOK COUNTY, 
and Benjamin Blumenthal, 


—— 


Opinion filed June 23, 1926, 


MR. JUSTICE O* CONNOR delivered the opinion of 
the court. 


Plaintiff brought an action on an appeal bond given 
by the defendants in an setion of forcible entry end deteiner, 
The case wae tried before 2 judge end a jury and the damages 
were found by the jury to be $2911.51, Judguent was entered 
on the verdict and the defendants appeal. 


The record discloses that the frie Furniture Company, 
one of the defendants was occupying the first floor and baste 
ment of No. 646 Worth Clark street, together with the basement 
Of No. 648 North Clark street, as 2 tenant under @ written 
lense covering the premises for a period beginning May 1, 1920, 
and ending April 30, 1922, at a rental of $115.00 per month. 
when the lease expired by its terms, April 30, 1933, the tene 
ant, Erie Furniture Gompany, refused to vacate the premises, 
Thereupon Bloomberg, who was then the omer of the premises, 
brought an action of forcible detainer ond had judgment for 
possession in May, 1927, From that judgment the Erie Furnie 
ture Company prosecuted an appeal of this court, where on May 
28, 1923, the judguent of the trial court in thet case wae 


affirmed, Bloomberg v. Exie Furniture Company, No. 28108. 
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After the affirmance of the judgment by this court, Bloomberg 
brought the instant oase on the appeal bond given by the 

Erie Furniture Gompany, as principal and Blumenthal as surety. 
And it is conceded that the measure of his damages is the 
reasonable tental value of the premises which were occupied 
by the defendant, the Erie Furniture Gompany, for = period 

of thirteen months, while the appeal was pending in the 
forcible detainer case, Plaintiff offered evidenw tending 
to show that the reasonable value of the premises wae $200, 00 
per month, which would amount to $2600.00 for the thirteen 
months and interest on the monthly installments of rent 
coming due at five percent, which interest the jury apparently 
fixed at $311.16, making a total snount awarded by the vere 
dict of the jury of $2911.16. On the other hand, the de= 
fendants offered evidene tending to shor that the reasonsble 
rentsl value of the premises in question was not more than 
#150,00 per month, and it is therefore, contended thet the 
judgment is excessive and that no interest should have been 
allowed, Gomplaint is also made on the ruling of the trial 
court on the admission and exclusion of ewidsnce and on the 


giving and refusing of instructions, 


Mark Levy, ® witness called on behalf of plaintiff 
gave testimony, tending to show that he had @ great deal of 
experience covering @ period of eighteen years in the real 
estate business in Chicago and thet he was familiar ina 
general way with the character of the property on North 
Glark street in the vicinity where the property in question 
was located; that he had personally examined the property 
in question and had informed himself of the rental value 
of the property in thie neighborhood end was familiar with 
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the rental value of the property in question and that in his 
opinion, ‘the reasonable rental value of the property was 
$200.00 per month, It is argued by counsel for defendants, 
that Levy was not qualified as a skilled or expert witness, 
because his opinion was not based on his personal knowledge 
but was based only on information he had derived from others, 
We think this is not borne out by the record. Levy had a 
great deel of experience in real estate antters in Chicago. 
He had access to information concerning real estate trens- 
actions which he had consulted, He had personally examined 
the property in question and had some experience along the 
street with property near the premises in question and he 
testified that he did not base his opinion as to the reasone 
able value of the premises, to any extent, on what he had 
been told by others, but upon his own knowledge and experience, 


Complaint is also made that it was error for the 
jury to include in their verdict interest on the several 
installments of rent, We think this contention is untenable, 
An examination of the opinion of this court rendered in the 
forcible detainer oase discloses the fact that the appeal 
in that case was prosecuted solely for delay and that there 
was scarcely any merit in defendants’ contention in that case, 
Moreover, it has been expressly held that in assessing damages 
for a breach of a mndition of an appeal bond giving in a 
forcible detainer case, interest gay properly be sllowed on 
the rental value of the premises wrongfully withheld. Lambert 
v. Borden, 16 Ii]. App. 431. The opinion in that case was 
written by Judge McAllister and he there said (p.432) "The 
question has been made here that the court below improperly 
directed the jury that they might allow interest on the 
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* 
rental value of the premises wrongfully withheld. In the 
absence of evidence to the contrary, the presumption is that 
if a tenant holds over after expiration of his lease, it is 
wrongful. Brown v. Keller, 32 Ill. 151. A tenant thus holding 
over is a wrongdoer, and ejectment will lie against him. 
Den v. Adams, 12 N.¥.L. 99, A landlord may treat a tenant 
holding over, after his term has expired, as a tenant from 
year to year, or as @ trespasser at his election. Hemphill v. 
Flynn, 2 fenn. St. 144, The judgnent in the forcible detainer 
proceedings was conclusive upon the question that the tenants 
here were treated by the landlord as trespassers, and they are 
to be so regarded. That being the case the plaintiff was 
entitled to interest. Bradley v. sel 22 111. 494; 


Railway Co. v. Ames, 40 Ill. 249; Northern Trans.Go, Vo 
flelleck, 52 Ill. 249; Railway Co. v. Schults, 55 Ill. 4#1. 


The defendants further contend that the court 
erred in not permitting a witness to testify as to the rent 
paid for the premises at No. 642 North Clark street diving 
the years 1922 and 1923, as this would be competent evidence 
tending to show the reasonable rental value of the premises 
in question, When the witness was being interrogated by 
counsel, objection was made by plaintiff's counsel, the 
Objection being that the ratal paid for this property in 
no way tended to show what the reasonable rental value of 
the premises in question was, This objection should have been 
overruled because what property in the neighborhood rented 
for during the period in question is often the best evidence 
as to what the reasonable rental value of the premises under 
consideration is, and this now seems to be conceded by plaine 
tiff's counsel in their brief, But it ie pointed out in 
this court that it appeared from the evidence, that the tenancy 
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concerning property at No. 632 Worth Glark etreet was from 
month to month and the evidence failed to disclose that that 
property was similar to the property in Guestion, and theree 
fore, the ruling of thecourt was proper, We think this cone 
tention mst be sustained. Hefore testimony of this witness 
would be admissible, it must appear that the property cone 
eerning which the witness was asked, wes similar to the 
property in question, snd that it was rented under a lease 
covering substantially a similar period of time. The pree 
liminary proof not heving been made, the offered evidence 
was incompetent. Complaint ie also made that the court 
permitted a witness to testify that the store in quese 

tion, No. 646 and the adjoining store No, 648 hed been 
leased for a period of five years at a rental of $300.00 
per month for the first tro years and $350,000 for the ree 
maining three years and in addition to this rent thet the 
tenant was required to make repairs, which he did, at an 
expense of more than $4500,00. And it is contended that the 
court ered in permitting this witness to testify to the 
amount of repairs he had made because they were not men= 
tioned in his written lease of the premises, *e¢ think this 
contention is untenable, It would be improper to show the 
rent paid for these two stores when in addition to the rent 
the tenant was required to make repairs which cost more than 
$4500.00, 


The defendants further contend that the court erred 
in giving instructions 2 and 3 at the request of plaintiff. 
By instruction 2 the jury were told that in determining the 
reasonable rental value of the premises, the jury should take 
into account the reasonable rentsl value of the premises for 
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the use and purposes for which the premises were best suited, 
And by instruction 3 the jury were told that the measure of 
damages, wes the value of the use and ocoupation, or reasone 
able rental value of the prenises. %e think these instructions 
properly presented the question to the jury. The jury could 
not in any may be misled, there wos but one Guestion in the 
case for them to decide, viz., what was the reasonable rental 
value of the premises, It is also contended that the court 
erred in refusing to give instructions 1, 2 and 5 offered by 
the defensants, Instruction 1 was to the effect that the jury 
should disregard any evidence that wae stricken out by the 
court or statements of couwnse] an to evidenoe and by instruce 
tion 5 it —* sought to tell the jury that the declaration 
was an unsvorn statement, etc, Instruction 1 was improperly 
worded snd unnecessary. Instruction 5 was properly refused 
because there was nothing in the record tending to show that 
the declaration was read to the jury or that they knew the 
contents of it and the offered instruction was therefore ime 
proper, Long vs Gity of Rock Island, 334 111. App. 359. By 
refused instruction 2, the defendants sought te have the jury 
instructed that evidence of the rental value of premises 
similar to those involved in the vicinity was competent 
evidence to be considered in determining the reasonable 
value of the premises in question, We think this instruction 
was proper and should have been given, but since the issue 
was siaple, we think it clear that the jury understood the 
issue in question and that defendants were not prejudbeed by 
the refusal of the court to give the offered instruction, 

“Phe judgment of the Gireuit Court of Cook County 


is affi ’ 
THOMSON, Ped. AND TAYLOR, PJ. CONGURe AFF IRWED, 
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FRANK LEVIN AND LEONTINE LEVIN, ) 2 4 2 T 


Appellees, 
APPEAL FROM 


Ve MUNICIPAL GOURT 
CHICAGO, 
Le FP. FRIESTE DT COMPARY, 
a corporation, 


Appellant, ) 


Opinion filed June 23, 1926, 
WR. JUSTICKR O'CONNOR delivered the opinion of 
the court. 


Plaintiffs brought on action of tort against 


defendent to recover $1,000.00 for demages claimed to have 


been sustained by reeson of the defendant damaging ite 
property used in connection with their moving picture 
theatre and located in the premises known as Nos, 18, 
20, 22 Best Adams street, Chiesgo,. The case was tried 
before the court without # jury and there was a finding 


and judgnent in pleintiffe' favor for the amount of their 


Claim and the defenisnt appeals, 


Plaintiffs’ action was for trespess claimed to 


have been committed by the defendants, There was no charge of ) 
negligence in the statement of claim. The record discloses ) 
that pleintiffs were the lessees of the premises located on 
Adams street in which they conducted ® moving picture thentre; 
that there wasia new building being constructed in the vicinity. 
as & result of which defendent was enployed as a subcontractor 
to shore up snd protect the building against any damage that — 
might be caused on secount of such construction, Pinintiffe — 
claimed that they sustained damages by reason of the action : 
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of the defendant in shoring up end protecting the building, 
and that they paid out to repair the damage severeal amounts 
which they seek to recover in addition to an item of $3500,00 
occasioned by the fact that they were compelled to close 
their theatre for six days on account of the damage done by 
the defendant, Pleintiffs' cleim is made up of three general 
btems of damage (1) damge claimed to have been incurred 

by the action of the defendent in tearing down an earch and 
column in the theatre building and plaintiffe offered evi- 
dence tending to show the amount of such damages wos $814, 9%; 
(2) damages sustained by them on account of the defendant's 
method in shoring up the theatre building and that the exe 
pense incurred by plaintiffs on account of thie was $425.83; 
and (3) Electric light ueed by the defendant while it was 
performing ite vork at the theatre building, amounting to 
$75.00, 


The evidence tenis to show that the Hartman Building 
was being constructed st the northwest corner of Adame street 
and Wabash avenue; that iumediatelLpg sdjoining this building 
was another structure known as the Wetten Building and im 
mediately adjoining the latter on the west was the building 
in question, The Hartman Building was in the shape of en 
*L*® and extended along Wabash avenue from Adame street and 
west in the rear of the Wetten Building up to the theatre 
building. Some fifty or sixty feet north of the three 
buildings mentioned, the mew Palmer House wes being cone 
structed, Excavations for the Palmer House were being made 
and oaissons sunk in connection with the foundation of that 
hotel, ‘he foundation of the Hsrtmwen Building was on piling 
construction and the evidence shows that where such a founda=- 
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“ tion is made, the tendency is to raise the surface of 
adjoining property, while in the case where the foundae 

tion is on caissona, the tendency is for the surrounding 
ground to sink or recede, The evidence further shows that 
R. F. Wileon & Company had the general contract for the 
erection of the Hartmen Building and also had a contract 
with the owner of the theatre building to shore, underpin 
and protect it agxinst damage which might be omusedon 
account of the construction of the Hartmn Building; that 

R. ¥. Wilson & Co, subletted the vork of shoring, undere 
Pining end protecting the theatre building to the defende 
ant company. The plaintiffs’ evidence tended to show that 
the defendant about the first of June, 1924, tore down an 
arch and colum in the theatre and thereby damaged certain 
of the apparatus belonging to the plaintiff ond used in 
connection with the operation of the moving picture business; 
that a few weeks afterwards the defendant shored up the north 
or rear wall of the theatre and in doing so, it separated 
from the building and further damaged plaintiffs' property 
used by him in connection with the operation of the theatre, 
As stated, there was also an item of $75.00 claimed by 
reason of the fact that defendant has used plaintiffs' electri< 
current while it was performing its work, 


The defendants’ evidence was to the effect that 
it did not tear down the arch or column in the theatre end tha: 
the rear wall of the building separated from the building and 
caused the damages to plaintiffs which they complained of, and 
that the separation of the north wall from the building was 
brought about by the sinking of the caissons in the construc 
tion of the new Pelmer House, ageinst which defendant was n 


hired to protect and not by anything done by the defendan’ 
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but on the contrary, thet the defendants’ work wae done 


in & proper manner, 


Plaintiffs offered evidence showing thet they 
were required to expend in repsiring the damage done to their 
theatre property $1240.75 and introduced receipted bills showe 
ing payments made by them for 211 of the mmount expended by 
them, except the $390,006 which they claim as damages occnsioned 
by the theatre being closed six days on account of the damage. 


done. 


The defendants contmd that no recovery can be had 
on account of any damages done te plaintiffe' property by 
reason of the north wall separating from the building, bee 
eause all of the evidence shows that this separation of the 
wall wae caused by the sinking of the Palmer House caissons end 
that they were not exployed to protect against any damage thet 
might be occasioned on account of the construction of the 
Palmer House, This eontention of the defendants is practically 
conceded by counsel for plaintiffs in their briefs and we are 
of the opinion, that under the evidence in the record, no 
recovery could be allowed on account of any damages suffered 
by plaintiffs by reason of the movement of the north wall of 
the building, because the only evidence in the record ia to 
the effect thet this was ocensioned by the construction of the 
foundation of the Palmer Mouse, but plaintiffs sey thet even 
with these items of damage eliminated, they sustained and 
proved damages in an amount greater than the judgment of 
$1,000.00, 


There is euch confusion in the record as to when 
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plaintiffs' property was damaged, although plaintiffs put in 
evidence bille which they hed paid to several parties who had 
repaired the damage to their property and called a number of 
witnesses who had done the work, they were not asked when they 
did the work, Argument is made that would indicate that the 
damage cnused by the alleged tearing down of the arch and 
column was occasioned any time from May to August. The tine 
becomes very materizl, because under the evidence plaintiff 
eould not recever unless it appeared they were damaged by 
Feason of the alleged tearing down of the arch and column by 
the defeniants, The defendants’ position is that it did not 
tear down the arch and column and had no eccasion to do so. 
The evidence fails te show where the columm end arch were 
located in the theatre and the evidence aleo fails to show 
whether it was or was not necessary for the defendant to go 
into the theatre ia the performance of ite work, Since we 
are unable to say what items the learned trial judge sllowed 
in hie finding and since mo recovery could be had flor a 
great many of them and since the evidence as to the others is 
in such an unsatisfactory state, we feel that there ought to be « 
reetrial of the case, 

The judgment of the Municipal Court of Chicago is 
Teversed and the cause remanded for a new trial, 

REVERSED AND REMANDED. 


THOMSON, .J. AND TAYLOR, J. GONGUR, 
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APPEAL FROM 


v. 
“CIRCUIT COURT 
CHICAGO, INDIANAPOLIS & 
LOUISVILLE RAILWAy COMPANY, COOK COUNTY. 


@ corporation, 
| Opinion filed Jtine 23, 1926. 
MP, JUSTICE O'CONNOR delivered the opinion 


of the court, 
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Plaintiff brought an action agsinet the defendant 
to recover damages claimed te have been sustained by him 
for personal injuries received on account of the negligence 
of the defendant, There was o trial before a judge and a 
jury and a verdict and judgment in plaintiff's favor for 
$25,000.00, and the defendant appeals, 

Plaintiff's declaration was in two gounte and 
charged that on February 26, 19233, the defendant was a 
common carrier engaged in interstate commerce, and employed 
Plaintiff in such interstate commerce ac a oar repairer and 
that about seven o'olock on the morning of February 36th, 
plaintiff waa direeted by hic superior at Monon, Indiana, to 
go Out and inepect a freight car which wae loaded with an 
interstate commerce shipment and which was out of repair, 
te see what waa necessary to put the freight car in order. 
It further alleged that there was o dense fog at that time 
and that plaintiff in performing hie duties was suppliad by 
defendant with a gasoline motor car te travel to the place 
in question; that the brakes on the motor car were in bad 
order 00 that it could not be quickly stopped; that plaintiff's 
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foreman knew of thie condition, but peremptorily directed 
plaintiff to take the motee car and go and inspect the 
freight oar; that thereupon plaintiff proceeded to do as 
he was ordered and while approaching a public highway 
which crossed the railroad tracks, he saw an automobile 
in front of him, but on account of the defective condition 
of the brakes was unable v0 atop the motor car in time to 
prevent a collision; that in endeavoring to step from 
the motor oar and prevent the collision, he stepped inte a 
cattbe guard and was severely injured. 

The evidence tends to show that the plaintiff 
wae 43 years of age and had worked twenty-two yeare for 
the Monon Railroad, first as a section man, then ac a shoveler 
ef coal for locomotive engines and then ae a car repairer 
and a car inspector; that his work was done in and about 
Monon, Indiana, His territory extended to San Pierre, about 
43 miles north of Monon; that he had been using the motor 
Gar in question in the performance of his duties about 
eighteen months prior to the time he was injured; that the 

accident occurred on Nonday morning, February 26th; that on 


the Saturday prior he wsa using the motor car, and in the 


ea. 


afternoon of that day discovered that the brakes were not 
holding properly and that at the end of hia day’s work on 
Saturday, he told his foreman, Penniston, that the brakes 


\ 
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were out of order and the latter agreed to repair them, On 
the following Monday morning plaintiff reported for work 
about seven O'clock at Monon, and was told by Penniston 
to take the motor car and go to San Pierre to inspect a 
freight car which needed repairs; thereupon plaintiff took 
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the motor car out of the shed, put some gasoline in the tank, 
looked at the car and observed that the brakes had not been 
repaired, He then went back and told Benniston it was too 
feggy to run the motor car, Plaintiff testified that thereupon 
_Penniston looked out of the windew, said there wae no danger 
and then said to plaintiff: "By God, you have get to go 
to San Pierre and get that car to move today.” ; that plaintiff 
told him that the brakes had not been repaired and Penniston 
said he did not have time to fix them, but would do so when 
plaintiff returned, Plaintiff thereupon started upon the 
trip. He testified that it was very foggy, thet one could 
only see through the fog about 75 feet; that he travelled 
eleven or twelve miles per hour at times except when he waa 
nearing crossings; that he reached Francesville, which waa 
about eight miles north of Monon and stopped and talked to some 
of the men there and then proceeded, and when he wae about 
a) miles from Franceavilie he saw what turned out to be a 
freight car standing on the siding, but which he wae unable 
tO ascertain at once, and therefore, slowed up the motor car; 
that he then saw a Ford automobile crossing the railroad tracks 
at a country road crossing; that he endeavored to step the motor 
car but the brakes would not hold aufficientiy; that the car 
slowed down and as he stepped off the back of it, intending 
to hold it with hie hands so as to bring it to a step, he 
stepped inte a cattle guard and wae severely injured, 

The defendant offered evidence tending to show that 
the brakes of the motor car were not out of repeir and that 
after the collision with the Ford automobile the dumage done 


to the motor car waa repaited but nothing was done to repair 
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the brakes, and that they were not out of order, Defendant 
aleao offered evidence tending to chow that plaintiff vas 
@riving the motor car at about twenty miles an hour shortly 
before the collision, It also gave evidence tending te show that 
a few days after the acoident plaintiff had made statements 
eeneerning the occurrence in which he made no reference to 
the defective brakes, but we think it unnecesary to disouss 
in detail the evidence, because we are of the opinion that 
upon » careful consideration of all the evidence in the 
record, the queation whether the brakes were out of repair 
or whether the collision ecourred Woi)!) on account of 
plaintiff's negligence in the operation of the ear, were 
questions of fact fer the jury. Penniston, the foreman, © 
Was not called by the defendant, but it introduced evidence 
showing that he had refused to come to Chicage to testify. 
It wae agreed upon the trial end it is agreed in thie court 
thet plaintiff end defendant were both engaged in interstate 
commerce at the time of plaintiff's injury and thet hie righte 
were governed by the Federal Employers' Liability Act. 

The defendant contends that the court erred in 
denying ite motion for a directed verdict because the un~ 
contradicted evidence shows that the plaintiff "assumed the 
risk of injury from the conditions which caused the aegident," 
and in support of this, it ic argued that plaintiff wae an 
experienced car repairer and had been using the moter car 
in question for some eightesn months prior to the time in 
question; that the brakes in the moter car operated in a 
perfectly simple manner, by means of an iron lever, and therefore, 
plaintiff sufficiently understood the mechaniam of the 
operation of the brakes and appreciated any danger that there 
might be on account of any failure of the brakes to properly 
atop the car; that all the evidence shows that he understood 
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the eituation thoroughly on account of the fog and the 
defective condition of the brakes, and therefore, when he 
started upen his journey, he assumed the risk and consequently 
gould not recover, In support of this, counsel for the 
defendant cites the cusesof Jagoba v. Southern Railway Co,, 
241 U.S, 229; Boldt v. Pennaylvania Co., 345 U.S, 441; Pryor 
Vv. Williams, 254 U.S, 45; Kistner v. American Steel Foundries, 
233 111, 35; Gunning System v. ba Pointe, 714 Ill, 274; Webater 
Mfg. Co. v. Nisbet$, 205 111, 375, and other cases from this 
state and from other jurisdictions, We think it would serve 
no useful purpose to discuss or analyze these cases because 

we are of the opinion that oasen cited by plaintiff are 

more nearly in point, and are to the effect that whether 
Plaintiff agseumed the risk, was a question of fact for the 
jury. Seaboard Air Line Ry. Co. v. Horton, 239 U9, 595; 
Graver Tank Works v. O'Donnell, Admr., 191 111, 936; Swift 

& Co, v,_O*Naill, 187 Ill. 337; Illinois Steel Go, v. 
McFadden, Admr,, 196 Til, 545; Illinois Central RR. . 
Admax,, 198 I11, 200; Illinois Central R,R, v. Sperleder, 199 
Til, 184; Tilanois Steel Co, v. Bohymanowski, 162 111, 447; 
Armour & Co, v. Golkowake, 202 111, 144; Chicago & Eastern 
Illinois RR, Oo,, v. Heerey, Admrg,, 203 Il). 492, and other 


caees, 

In the Hoxton case, suit was brought by Horton 
to recover damages for personal injuries sustained, basing 
hie section upen the Federal Employers’ Liability Aot, He wae 
injured while emloyed by the defendant in interstate commerce 


48 & locomotive engineer, The engine wae equipped with 6 
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Buckner water gauge, a device attached to the boiler for the 
purpose of showing the level of water in the boiler, It con- 
sisted of a brase frame inclosing « glase tube 14 or 14 inches 
long and one-half inch in diameter, Thia tube wae placed 
vertically and was connected with the beliler above and below, 

a0 that 1t received water ond steam direct from the boiler and 
under a pressure of 206 pounds, In order te proteet the 
engineer and firewan from injury, in case of the bursting of 
the tube, a thick pieoe of plein glass, known as the guard 
glase, wes arranged in front of the water tube, On July 37th or 
26th plaintiff noticed thet the guard-glaes wae miseing and 
reported this fact to the foreman, The foreman etated he had 
none in stock, but would send for a guard glaas and in the meane 
time plaintiff should gontinue to operate the losemetive, which 
he did for about a week, when the tube exploded, and the flying 
giaes struck him in the face, causing the injuries complained of, 
The Supreme Court of the United States said that the principal 
insistence of the defendant was that upon ali the evidence 
Plaintiff, as a matter of law, aesumed the riek of injury 
arising from the absence of the guard-glase, The court there 
quoted from a former opinion rendered in that case ae follewe: 
"When the employee does know of the defect (arising from the 
employer's negligenoe,) and appreciates the riek that is 
attributable to it, then if he continues in the employment, 
without objeetion, or without obtaining from the employer or 
his representative an assurance that the defect will be rémedied, 
the employee assumes the risk, even though it arise out of she 
master's breach of duty, If, however, there be « promise of 
reparation, then during such time aa may be reasonably required 
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for its performance or until the particular time eapecified 

for its performance, the employee relying upon the promise 

dees not assume the riak unless at least the danger be seo 
imminent that no ordinarily prudent man under the oclreumstances 
would rely upon such promise." The court there held that 
whether the danger was so imminent that en ordinarily prudent 
man under the circumstances would have relied upon the promise, 
Wan & question of fact for the jury and net one ef law for 

the court, and said, (p, 508) "We do not think it oan bse said 
a6 @ matter of law thet the danger was sO imminent that no 
ordinarily prudent mun under the clreumatances would continue 
in the employment in relianee upon the promise, It was net the 
function of the guard-glasas to prevent the burating of the 
water thbhe, but only to limit the effect of such an explosion 
in case it happened to ocour, That there was econstent danger 
that the tube might explode was abundantly proved and was 
admitted by plaintiff." And further held that the queetion 
whether Horton was justified in aseuming that the danger of 

an explosion wae not immediately threatening, was one for 

the jury. In the instant case we think there fe evidence 
Warranting the jury in finding that the danger to plaintiff 

of being injured on account of the defective brakes wae not 

ec immediately threatening that no ordinarily préadent man 
under the ocircums$ances would have operated the car, The 
moter car was under plaintiff's control entirely and if 

it was operated at « low rate of speed there might hove been 
No accident at all, While in the Horton case, Horton could have 
done nothing te prevent the explosion of the glass, #0 that 

we think that the question of assumed risk was one for the 


’ jury. There was evidence tending to show that plaintiff wae 
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peremptorily ordered te make the trip and the foreman 
promised the brakes would be repaired upen hie return, 
In these cireumetances, we think the ruling of the trial 
judge in refusing to give a peremptory inetruction for 


the defendant was proper, 


In the O*Donnell case, where it appeared plaintiff 


was given a peremptory order to dco certain work, the Supreme 
Court of Ilidneis said he was not required by law to dis- 
obey or by cbheying assume the hazard ef obedience, unless the 
danger to which he wae 90 exposed was so imminent that «4 man 
of ordinary prudence would not have incurred such risk, And 
continuing, the court there said: (p, 340) "The question 
whether the place inte which Alyea (the deceased) was ordered 
by hie foreman was attended with such imminent danger that no 
man Of ordinary prudence, having knowledge of the situation, 
which he had, would have incurred the same by geing upon such 
soaffold, was one of fact for the jury." 

In the O'Neill case, our Supreme Court said: 
(p. 344) "Where the instrumentality with which w servant is 
required te perform service is se glaringly defeotive that a 
man of common prudence would not use it, the master cannot 
be held responsible for damages resulting from ite» use, But 
if a servant inours the riek of machinery which, though 
dangerous, is not eo mueh so as to threaten immediate injury, 
er where it is reasonable to suppese it may be safely used 
with great skill or care, mere knowledge of the defects on 
the servant's part will not defeat « recovery." — 

In the MgVadden case the court said: (p,549) 
"A servant ordered by one ih authority to do a dangerous act, 
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ie not required to balance the degree of danger and deeide with 
absolute certainty whether he may aafely do the act, and, 

even if he had knowledge of mich danger, it would not defeat 

a recovery for injury, if, in obeying hie master's command, 

he acted with that degree of prudenes, which an ordinarily 
prudent man would have used under the same circumstances," 

To the same effect ia the Schymanowski case, where 
the court said: (p, 480) "The master and servant are not al- 
together upon ea footing ef equality. The primary duty of the 
latter is ebedienve, ond he cannot be charged with negligence 
in obeying @n order of the master, unless he acts recklessly 
in a0 obeying. Whether he acted thue recklessly in obeying his 
master's order, or whether he acted as # reasonably prudent 
pereon should act, are questions eof fact to be determined by 
the jury." 

From the foregoing and other authorities, the law is 
firmly established that where an employse obeys an order of 
his superior and ie injured in the execution of the order, he 
May recover damages although he knew that in performing the 
work he wac exposed to danger, unless it appears that the 
danger waa so imminent that a man of ordinary prudence would 
not have inourre’ the risk, and as we have atated, we think 
the question of liability in this case wae properly left 
to the jury. 

The defendant further contends that the injuries which 
plaintiff gustained were due solely to his contributory 
| negligence in the reckless manner in which he operated the 
motor car, and it is argued that this appears from the evidence 
which shows that the brakes were not out of repair, and that 
the story told by plaintiff ae to how he came to be injured, 
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is against the great weight of the evidence, Even if 
plaintiff wae guilty of negligence which contributed 

to bring about the injuries, thie would not defeat a 
recovery under the Federal Employers' Liability Act, but 
would only go to the rveduetion of his damages, From the 
sise of the verdict, we think it might be said that the 
jury found that plaintiff was guilty of ne negligence, 
This question wae alse one for the jury to pass upon 

and if they did find that the plaintiff wae not guilty of 
eontributory negligence, we are of the opinion, after 

&® Careful consideration of all the evidence on thie 
subject, that this court is not in @ position to say 
that euch finding is againet the manifest weight of 

the evidence, 

The defendant further contends that the judgment 
is exessesive and, therefore, ic the result of passion and 
prejudice, and thie wes brought about by the improper 
argument of plaintiff's counsel, The evidence tende 
to show that plaintif’ at the time of the injuries was 
about 43 years of age; that he had worked for twenty-two 
years for the defendant railroad company at manual labor; 
that on account of the injuries he received his left leg 
was 80 twisted that the knee joint was practically destroyed 
and that the knee was rendered permanently unstable, the 
ligaments were torn from their fastenings eo that the 
knee has a flail-like joint and plaintiff has been required 
to wear « metal brace that i» strapped above and below 
the knees, The muscles were atrophied above and below the 
knee and there is a change in the structure of the bone, 
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By the use of & brace plaintiff ia able to walk, Two 
doctors called by the defendant testified that they believed 
that if the upper end of the bones below the knee and 

the lower end of the femur be sawed off so the the freshened 
surfaces of the bone could be brought together, the result 
would cause the ieg te be about fifty per cent normaa, 
although the knee would be ankylosed or etiff{ A surgeon 
testified for the plaintiff that such an operation would 

be dangerous to life, The evidence further shows that plain-e 
tiff wae earning $150.00 per month before the accident 


eee 


and that he has been unable to work since. In euch a gace 
the amount of damages is net subject to mathematical 

computation and while the damages awarded by the jury may 
be larger than we would have fixed had the responaibility 


at te ee 


been ours, or larger than we would have sustained some 
4 yeara ago, yet we cannot be unmindful of the fact that 
| the money value of life and health hae been appreciating 
f and the purchase power of moncy depreciating during recent 
J years, Upen a consideration of all the evidence in the 
record, we are unable to say that the amount awarded is 50 
excessive os to warrant reversal on our part, Poach v. Chicago 
Railways Co., 321 111, App, 241, In arguing this contention 
counsel for the defendant contend that the amount of the 
verdict was brought about by the improper argument made to 
the jury by counsel for the plaintiff, The particular 
matter claimed to be objectionable was that the plaintiff's 
counsel in his argument said to the jury that it seemed to 
him that it would be « strange snd harsh rule of law that 
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would give the defendant the right to tell the plaintiff: 

"Get on that hand ear, by God, and go and fix that, and 

get thet car to moving,* and then beonuse he obeya that 
erder and he does what he is told end gets hurt deing it, 

fer the railroad company to come inte court and say; "Ve 

told you to ge and you went, but you were a fool to 8% 

and we do not ewe you anything." Objection was wade 

to thie argument and the. court in passing upon the 

objection said that if the statement of counsel referred 

te law, the jury would disregerd it because the law would 

come from the court, Counsel for plaintiff then continued 

and said that what the court had stated was correct, that 

the law would come from the court, and told the jury te 
listen to the law as announced by the court in his instructions 
and to then see if counsel's argument was not in accordance 
with the law, We think the argument was not such as would 
warrant us in interfering with the verdict of the jury. The 
defendant further contends that the court erred in giving 

an instruction offered by the plaintiff, which advised the 
jury ae to the provisions of the Federal Employers’ Liability 
Act to the effect that avery common carrier engaged in 
interstate commerce should be liable in damages to any pereons 
suffering injury whiké employed in such commerce which resulted 
in whole or in part from the negligence of any of the 
officers, agents or employees of such railroad, or by reason 
ef any defect or insufficiency due to ite negligence in ite 


‘Gare, ete, And further the fact that the employee may be 


guilty of contributory negligence, would not bar a recovery, 
but that the damages should be diminished in proportion 
te the amount of negligence attributable to such employee, 
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Counsel for defendant contend that this instruction waa 
wrong because it was a mandatory instruction and failed 
to advise the jury thet if the plaintiff knew of such 
negligence and continucd to work, he ageumed the riak and 
could net recover, We think this argument i not warranted 
by the instruction, The instruction was not mandatory 
and did not direct » verdict, 

A further complaint is that the court erred 
in refusing to give, as requested by the defendant, 
inatructione 17, 16 and 19, By inatruetion 17, defendant 
sought to have the jury told that where an employee had 
an equal opportunity with his employer of knowing of the 
dangers incident to the doing of certain work and yet 
continued to do auch work, and wae injured as a result of 
auch dangers, "then he ia precluded from reeovering *°* 
injuries caused thereby." This instruction was olearly 
erroneous as it ignored the evidence that piaintiff had 
been given a peremptory order to do certain work and that under 
the law he was entitled te de se and recover in case he 
waa injured, unleas the danger wae 20 imminent that an 
ordinarily prudent man would not have done it, and thie wes 
& question for the jury. Refused instruction 18 was to the 
effect that if’the jury found from the evidence that the 
brakes on the motor car were defective and that plaintiff 
knew of this fact or had equal opportunity with his employer 
to knew of the defective brakes and the danger arising 
therefrom, and notwithstanding this knowledge he attempted 
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to Operate the car and was injured ea a proximate resylt 
thereof, then he could not recover for the reasons we have 
heretofore atated, This instruction was also clearly 
wrong and was properly refused, Instruction 19 also wae 
to the same general effect and was properly refused, 


The judgment of the ‘Circuit’ Court of 
Cook County ie affirmed, 


TAYLOR, P. J, and THOMSON, J, 
concur, 


a  e —= CGS CU 





OH SAewlee) ate dea: dear 


ee ie: yas 


‘Hh. Ue wrk 3 oe — * — ees nite san iF 


‘abou — han Home, wkadmee ep! a, — 


> ah spe 8s want 
ably ee, ite a — * 





405 = 30668 
Iv RE ESTATE OF MOKEKZIE CLELAND,) 
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AUGUSTA J. GLENDINNIMG, ) 
| Appellee, )) GIRCUIT coURe, 
Ve QOOk COUNTY, 
MARY Le CLELAND, Exeoutrix, 
Appellant. 


Opinion filed June 23, 1926, 


MR. JUSTICE O'CONNOR delivered the opinion of 
the court. 


On December 13, 1924, Augustn J, Glendinning, filed 
her olaim in the eum of §3291.90 in the Probate Gourt of took 
Gounty ageinst the estate of HcKenzie Cleland, deceased. The 
matter was contested and after hearing the claim was allowed 
for the full amount e@ of class six, The exeoutrix prayed and 
was allowed am apyeal to the Cirouit Gourt of Gook County 
where a trial was had before the court without a jury and the 
Claim wae aguin allowed in full snd the executrix prosecutes 


this eppeal. 


Augusta J, Glendinning predicates her claim on the \ 
fact that during the fore pert of April, 1921, she caused to 
be delivered to MoKenzie Cleland, her two checks, one dated | 
April 1, 1981 for the sum of $1854.95 and one deted April 4, 
1921 for $1436.91, making a toti#l of $3291.90, to be held by 
him until the termination of 2 certain suit then pending in 
the dirqmit Gourt of Gonk County when the soney should be ree 
turned; that the suit in the Circuit court had been finally 
determined on April 17, 1923, but that the money had not been 
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returned to her, At the close of the claimant's evidence, the 
executrix submitted a written motion that the court find in 
her favor and that the claim be disellowed, The notion was 
denied and the exeoutrix having elected to stand by her aotion 


and offering no evidence, the court allowed the claim, 


Gleimant’s evidence tended to show that Judge 
Gleland had been her attorney in a number of matters eovere 
ing & considerable period of time prior te the transaction 
in question; th&t she es trustee, bad filed a suit in the 
Circuit Gourt of Cook County apninst the Patent Vuleanite 
Roofing Ccmupany and othere which involved the ownership of 
stock in 4 certain Gorporation - the queation being whether 
the stock belonged to the estate of Robert Glendinning, dee 
ceased, who was the husband of claimant or to irs, Glendinning, 
as trustee, *for various missions." In thet case a decree was | 
entered on April 17, 1923, wherein the chancellor found inter 
Blia, that on November 1, 1917, Mobert Glendinning wes the 
owner of a laige amount of stook in the Patent Yuleanite Roofe 
ihg Company, and on October 30, 1917, be caused to be issued, 
& certificate for 300 shares of stock in that company to his 
wife Augusta WU. Glendinning (claimant) in trust *for various 
missions"; that the certificate was never deliveredto her; that 
her husband never designated any particular missions or benefici- 
arses of the trust and therefore, the court could not determine 
what organizations were intended to be beneficiaries of the 
stook; that the trust wae never validly established, because 
the description of the beneficiaries was too indefinite and 
wneertain; and therefore, the stock belonged to the estate of 
Robert Glendinning and it wae decreed that the bill be dise 
missed, Judge Cleisna’ i», represented the complainant in thet 
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suit. The evidence further tends to show thet claimant ree 
ceived certain dividends on the 30° shares of stock and that 
on March 93, 1921, she deposited in the Union Trust Coompany 
Bank $1436.95, of which eum $1349.19 represented dividends 
Claimed to have been received on the 300 shares of stock; that 
on the sane dey claimant made a deposit in the Hational Proe 
duoe Bank consisting of several items aggregating $1854.95, 
which were likewise claimed to be dividends on the 300 shares 
of stock; that on oF before April 6, 1921, she caused to be 
délivered to Judge Cleland her twe cheoks, payable to the 
order of Judge Gleland, one dated April 1, 1921, on the Inte 
ional Produce Benk for #1854,95 and the other dated April 4, 
1921 on the Union Trust Company Henk for $1436.95, And the 
evidence furthertends to show that on April 6, 1971, there was 
deposited in the Union Trust Company Bank to Judge Cleland's 
eredit, $3574.40, which totalincluded two items of the same » 
amounts as to the two checks just mentioned, ‘The two cheoks 
were endorsed by Judge Gleland and were paid by the banks 

on which they were drawn,in the regular course of business. 


Dr. Sidney Waddell, who was a brother of oleimant, 
testified in her behalf, that he wae appointed trustee of 
the estate of Robert Glendinning in 1922 and that he resigned 
as such trustee in October, 1924; thet he did not resign in 
order to make himself o competent witness in the once at bar, 
but that he did so becausé he was intending to go back to 
Europe, and since resigning had been waiting, suong other 
things, to teatify on the hearing, ie further testified that 
he was acquainted with Judge Cleland in his lifetiae and had 
& conversation with him in the fore part of April, 1921, in 
the judge's office in the Ashland Block, at which time no one 
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but Judge Cleland and himself were present; that at that 
time he told Judge Cleland that the claimant, Mrs. Glen- 
dinning, did nét want to accept the $1400.00 and the $1800.00 
dividends which had been given to her, beonuse she believed 
they were for the "various missions", and that if it was 
determined in the chancery suit then pending in the Cironit 
Court that she was not entitied to the 300 shares of stock 
above mentioned, she would have to refund the woney to the 
estate of Robert Glendinning, and that she was contemplating 
returning the money to Nesars. Tenney, Harding 4 Sherman, to 
be held until it was determined in the chancery suit, who 
owned the 30° shares of stock; that Judge Cleland demurred to 
this and the witness then said to him that Judge Cleland 
‘moa hold the money until the chencery case was determined 
and if Mre. Glendinning won the suit, he could then return 
the money to her, but if she lost, he should hand the money 
back to the estate, and thereupon he delivered to Judge 
Cleland claimant's tro checks above mentioned. The witness 
further testified that at that tise he had with him, in addi- 
tion to the tro cheoks, two deposits slips, showing thet 
re. Glendinning had deposited the money on Warch 23, 1921, 
in the teo banks above referred to. Claimant also offered 
in evidence a two page typewritten document produced from 
the files of Judge Clelend's former law firm, notice having 
theretofore been given by counsel for oclsimant. This state- 
ment ic dated December 31, 1931, and is between claimant and 
the law firm of Gleland, Lee & Phelps, and itemizes certain 
charges made for professional services rendered as well as 
paynents received and cash expended. The foregoing is sub~ 
atentially all of the evidence offered on thehearing on behéilf 
of elaimant and ss stated, the defendant offered none. 
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The testimony of Dr. Waddell is not as clear as 
we think it should have been, but upon a careful considere 
ation of it, we think it appears that Dr, Waddell, represent- 
ing claimant, tis sister, delivered the two cheoks made by 
Claimant to Judge Cleland with the understanding that these 
cheeks representec the dividends thet urs. Glendinning had 
received on the 300 shares of stock, and that in case it was 
decreed in the chancery suit that urs. Glendinning was the 
omer of the stock, Judge Gleland would return the soney 
to her and in case she lost that suit, he was to turn it over 
to the estate of Robert Glendinning, And since the evidence 
further shows that Judge (Clelend deposited the cheeks in his 
account and thet Mrs, Glendinning lost the chancery suit, 
she was entitled to have the money returned to her. 


The defendent further contends that Dr. Waddell was 
an incompetent witness under sections 2 and 7 of Ghap. 51 of 
the revised statutes, becnuse the evidence shows he resigned 
as trustee of the estate of Rebert Glendinning, so as to 
qualify him to testifvon the hearing of the oleim in question, 
We think this contention is not sustained by the record, bee 
cause the testimony of Gr. Yaddell ie that he did not resign 
to qualify him es a witness and » osreful reading of all the 
evidence in the record susteins this testimony. A further 
contention is that the court erred in admitting in evidence, 
ever defendant’s objection, the typewritten etatement showing 
an account between Judge Cleland'’s law firm and wre. Slendinning, 
above referred to, becayse there wae no evidence that it had 
ever been delivered to lire. Glendinning. Apparently the theory 
upon which plaintiff offered this document, was thet it did 
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not show any item that might be considered as representing 
the money which Judge Cleland had received on the tro cheoke 
and that since the atntement was made December 1, 1921, and 
the checks delive rea to Judge Cleland in the early pert of 
April, 1921, to cover that period on the statement purported, 
it should have appeared on this statement if these tro sums 
were due hia for service or disbursements, We think the 
document was properly received in evidence as it was prepared 
in Judge Cleland’, office and was produced on the hearing of the 
inatant cease by ® surviving member of his firm in reaponde to 
a notice from plaintiff, but whether it wes received in evie 
denoe or rejected, would wake no difference in the decision 
of this case, because the uncontradicted evidence is that the 
money involved in this proceeding was turned over to Judge 
Cleland and not returned ae it was agreed should be done, 


Dr. Waddell testified before the Probate Court, but 
not before the Gircuit Court in the instant case, wt a transe 
cript of what he testified to before the Probate Court wes, by 
agreement, read on the hearing and the defendant seene to 
make the point thet his right to read the orosseexan ination 
of this witness was unduly abridged by the learned trial judge. 
We think this is « misapprehension and not borne out by the 
record, In their reply brief sounsel for defendant state that 
after cleimant had rested and the defendant had rested, and dure 
ing the argument on the motion to find for the defendant, the 
court arbitrarily, with no intent to wrong the defendant, ree 
ceived in evidence the statement between claimant and Judge 
Gleland's law firm above mentioned without re-opening the 
case, There woe no offer made by counsel for the defendant 
to continue reading the testimony of this ritnese, and, therefore 
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there is no merit in the contention made, 


The defendant further contends that during the 
hearing of the case and after Cleigant's evidence was in- 
troduced, the cart was of the opinion that the claim as 
filed in the Probate Court, would not warrant the #llowance 
of the oleim as disclosed by the evidenoe and, therefore, 
he permitted the claimant to file an amended claim, which 
was accordingly done, but since this amended claim wae not 
verified, the record is insufficient to sustain the judge 
ment allowing the claim. We think this contention cannot 
be sustained. The court permitted the anendment te be made 
#0 that the claim would correspond with the evidence. It 
was not materially different from the oleim filed in the 
Probate Gourt. A further point in made thet the claim, if 
filed at all, should be by the representative of the estate 
of Robert Glendinning, becouse under the evidence, accorde 
ing to the testimony of Dr. Waddell, the agreement betwern 
Judge Cleland and the cleimant, was thet in conse claimant 
lost the chancery suit, Judge Cleland should hand the money 
tack to the estate of Hobert Glendinning. While it ia true 
that Dr. Wedell did testify to thie effect, yet it is clear 
that if the money was not returned to the estate of hobert 
Glendinning, they would heve » claim against Mra. Glendinning, 
beonuse she had received from thet estate money which she 
was not entitled to, 


The defendant further contends that the woney 
evidenoed by the two checkea given to Judge Cleland must, 
under the law, be presumed to have been given to him in paye 
ment of an existing indebtedness. On the other hand cownsel 
for claimant, contends that the transaction having been 
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between client and lawyer, the lew regards the matter with 
suspicion and the burden is on the attorney to prove the 

bona fides of the transaction, We osnnot agree with counsel 
as to either oontention, In the case before us, there are 

no presumptions to be indulged, because we have specific evi- 
dence on the patter in question. The testimony ie to the 
effect that the money was given to Judge Cleland to be held 
until the disponition of the chancery suit ond then returned 
or given to the representatives of Robert Glendinning’s estate. 


The judgment of the Gireuit Court of Gook County 
is affirmed, 


JUDGMENT AF FIRED. 


THOMEON, .J. AND TAYLOR,PJ. CONGURs 
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YELLOW CAB MANUPACTURING CO., 242 IA. $30 


& corporation. Appoiles. APPTAL FROM 
v. MUNICIPAL COURT 
DE LUX CAB COMPARY, GOOF COUNTY 


& corporation, 
Appeliant. 
Opinion filed June 23, 1926, 

BR. JUSTICE O'CONNOR delivered the opinion cf the 

court. 
Judgment by confession for $4950.00 wae entered on 

& prowmiseory note fer the claimed balance due, tegether 
With attorney’s fees in favor of plaintiff and against the 
Gefcndant. Afterwards the defendant soved the court te vacate 


OF open wy the judgment and for leave to defend. The sotion 


was denied and the defendant appesia. 


The record dicclessa: that on Fobruary 23rd, i845 cGe-~ 
fendant executed ite prowisvory note for $10,000.00 due on 
demand after date. The note centulned o warrant of attorney 
to confess judgment and payments were endorved on the note 
Sgeregating $5500.0C. On May 1, 1905, plaintiff’ caused judg- 
ment by confession to ve entered by the Municipel Court for 
$4950.00, which included the balances due on the note, together 
With $450.00 attorney's fees. On the 16th of May, 1925 the 
Getendant filed its motion to open up or vaoste the judgment 
and for leave to defend the suit wpon ite serite and in support 
ef that sotion twe affidavite were filed, one of which wae made 
by the seorctary and the other by the president of the defendant 


‘@ompany, and as stated, the court after coneiderttig the affi- 


Gavite, denied the motion. So that the question for decision is 
whether the affidavite were sufficient to warrant the court in 
opeming up the judgment. 

A Oareful consideration of the affidavits feile te 


disclose what the Gefense sought te be interposed was, The 


y 
: 
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Stflidavit of Bertha M. Pedersen, the secretary of the company, 


be 
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Ae involved and net clear. Where @ defendant seeks to open & 
judgment, ovoh a6 in the lastant case, he svat disclose to the 
trial: judge that he hae © meritorious defenses, sad if this does 
mot Sppear from the affidavite which ore submitted in euppert 
of the motion, of course, the motion should be denied, And in 
the instant case it is clear that the affidevite did not die- 
Glos 4 mexitericus defenses and the ruling of the trial court 
was the only one that sould be wade under the law. 

The affidavit wade by the secretary sete up that the 
Gefendant is an Iliinois corporstion; that the note upon which 
the judgment was rendered contains the feliewing netation near 
the bottom “depesit of $100.00 per sab on 100 ea order of 
B-21-85"; that the note wae given in connesticn with an order 
fer cabs, as appeare from the notation above qveted; that ¢. J. 
Michelsen, «he executed the note on behalf of the defendant «aa 
the president of the defendant company, but that the Board of 
Directozs of the company never suthorized bim to execute, the 
warrant of attorney on which the judgment by confeseion was 
entered and never suthorised him te deliver any prowiesory note 
payable to the plaintiff’, containing & power or warrant of 
attorney to confess judgment against it; that neither the defend- 
ant nor ite Board of Directors ratified the exesution by the 
president of any promissory note containing & warrtnt of attorney 

$e confess judgment; thet neither the defendant nor ite Board 
ef Disectoge bad any knowledge that auch note had been executed 
watil after the entry of the judgment; that the by-laws of the 
“defendant did not vest in or confor authority upon ite president 
te execute & warrant to confess judgment; that the president 
‘had no suthority by virtue of bie office or otherwise to execute 
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such warrant of attorney; anc that the scexparate seal of 


d@avit further sets up that plaintiff was engaged in the 
iness of manufacturing taxicabs and the defendant engaged 
4 the business of operating taxicabs in the City of Chieage; 
' et the note in question wae delivered te plaintirt vy the 


@ written order® signed by ite president and delivered to 
intiff, which order wae dated February #1, 1923, #hereby 
efendaat ordered frow plaintift 100 taxicabs at * price of 
3.00 per cab; that the order further provided for « 

it on the price of the 190 cabs of said promiesoty note 
$10,000.00, which was computed on the baele of 6 deposit 
$2100.00 on each cab; that the order provided for the dem 
Livery of the eabe during the year 1023 a8 fol) owe? in Mey 
JO, in June 10, in July 5, in August S, in September 10, in 
“Ootover 15, ia November 40, and in December 36. The affidavit 
“eben purports to quote gertain paragraphs of the order, in part 
are as follows: "It is understood thet thie order will be Sup 
“Plomented by © written contract between the two parties, cover 
Ang all details of the purcheee end s41¢. sexveeeree? that this 
| shall not be binding until accepted in writing by 
Cab Hanufacturinag Ce., & cerperation, notwi the tanding 
any deposit vy the undersigned purchased say sav been 
made." The affidavit further sets up that the order wae on 
ene ef plaintiff's printed forms; and that the promiesory 
“Bote wentioned in the order is the note in the euit; thet the 
| order wae not signed by plaintiff ond no contract oF agreement 
wae thereby created; that the order wae signed and delivered 
by the defendant «ith the wnderetanding on defendant's part 
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$hat it would not become eifeotive or binding unless acogpted 
by pitintiff by the execution of a written contract and that 
‘pieintifi's right to retain the note was conditioned upenn 
guch contract. It further sets up thet the note “apportioned 
im acount &t $100.00 per oab, over 100 cabs and constituting 

@ pert of the purchsse price oa each of said 100cabe, and 

‘wee intended by the partie: to be severable in ite awount and 
‘Be to the maturities of the principsl om thereof, ve that oaid 
Rete would sature from tine to time coincident vith the de- 
Liveries of the texicabe", ond that it was undereteed and in- 
tended thet the defendant would not be lisble on the note until 
‘the delivery of the taxicabs sere wade from time to time; that 
“the plsintiff never vound iteelf by 4 «ritten seceptanse of the 
“order and never sceepted the order, but ignored and dioregarded 
(it; thet no contract was ever entered inte betxeen the parties, 
Mexoert that by written agreement aude between the plaintif? 
ena the dufendant bearing date of Fevrusry a7th, A.D. 19483 and 
uly executed and attested by the saue order number *******"** 
EBPs erostoceoneoccens defendant purchased from the plaintiff and 
the plaintiff sold to the defendant five (5) of the Broughes 
“#axicads called for by said order", but at o prise of $1950.00 
ee that the contract of February 27th wae the only contract 
“executed subsequent to the order of February @let, 1923, thet 
* fives taxicabs were thereafter delivered and paid fox in 
“full, imoluding the $100.00 deposit per oub. The affidsevit 
then sets up that eubsequent to the giving of the order for 
‘the 100 cabs, defendant bought from the plaintiff and the piein- 








RIIf sold to defendant and delivered to the defendant fifty-five 
‘Pexioadse of the "type, quality ond character of the taxicabs" 


fied in the order of February 21st, five of «hich taxicabs 
Gelivered pursuant to the sentraet of February 27th; 
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* the o2be were delivered in various lete beglaning in May, 
4923 and ending in February, 1934; ond thet the oredite endorsed 
@& the note in sult which were presumably ondereea by plaintift, 









Without the knowledge of the defendant, relate te the 
iveries wade ond payments by way of depesite of $100.00 per 
that shortly after the order of February Slet wae gives, 
otiff arbitrarily and without racerd te the price etated in 
order, refused te aceept 2nd become bound by it, but inoreang 
price of ite oabe frow $2850.00 per sab as mentioned in the 
to $1950.00 per @ab and the defendant was eonpelled te pure 
as aforesaid at the increased purchase price of $1950.00 
ead. | 
4 The affidavit further sets up thet thewesfter plaintiff 
tified the defendant that en February 1, 1984, 811 further pur- 
made by it frow the plaintiff of taxicabs qoune we £1050.00 
oab, which was $2399.09 mere per cob tham the price wentionsd 
i the order of February Zlat, and thet the price became 60 es~ 
five and "ae out of proportion te the true value of ssid 
abs that defendeat sao compelled to abandon the purchase of 
further cabs from plaintiff", and thot ofterwarde plaintiff 
increaseé the price of ite taxicabs. The affidavit fure 
fF sete up that defendant bee paid in full for the fifty-five 
» *biohk were 411 the oabe 4elivered, ond therefore, de- 
t is not indebted to plaintiff by virtue of said order of 




















1, 1983, or »y virtue of any other purchase or order; 

7 the period for performance of the order of Favruary alet 

bas long Since expired; that plaimtiff bas never dewmaded thet 

: defendant take the reesiging forty-five taxicabs, ond that 

@ plaintiff hae never tendered the forty-five oabe or any of 
hon to the defendant; that on account of plaintiff's disregard 
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ef the order and the terms thereof, and ite refudal to be bound 
thereby, “and ite drastic increases in the price eof the taxi- 


@abs, ond due @lse te the poor and defective quality of work- 
eanship and weateriale in the fifty-five cave soquired by the 
defendant, the defendant was cospgljed,te.ang did abide by 
pleintiif's abandonment of said order beoane and was in fact 
Sbandoned snd terminated*; that by virtue of the failure ef 
the defendant to deliver the remaining forty-five cabs and its 
failure to comply with the termes of the order of February ist, 
the defendant became entitled to the return of the note, and 
thereupon wade verbal and written desends upon plaintiff for 
the return and cancellation of the note; yet the plaintiff 
though asserting no liability om said note, refueed to comply 
with seid demand unless defendant would agree to purchase 
from the plaintiff all ite future equipment, which the defend- 
ant refused and plaintiff retained the note; that the balance 
of $4500.00 remaining due socording to the terme of the note 
Fepresented the initial payment on the forty-five taxicabe, 
which plaintiff never tendered or delivered to the defendant; 
that the price of the cabs hed been oo increaéed by the plain- 
tiff that same is far in excess of the pri¢e sentioned in the 
order on the basis of which the note wee given. Therefore, the 
Sonsideration for the aotes failed. 

The affidavit wade by the president, who executed the 
mote in question, sete uy that he bad read the affidevit filed 
by the secretary and that the aattere therein stated were true, 
It further seta up that the promiesory note in question wes 
executed about the date it bears, Bebruory 25, 1983 by bin ae 
president of the defendent corporation te the plaintiff, with 
and ae part of an order from the defendant to the plaintiff 
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for 100 taxicabs; that the note was delivered by him ae 
president of the defendant ceorperstion to plaintiff with 
the understanding, “understeoed and ageented te by defendant, 
by and through this affiant, ite president, anc vnderetood 
and sesented to by the plaintiff"; that the note was given 
for the taxiosbe mentioned in eaid order, to be held se & 
Gepouit with said order end subject te the terme of aid 
order *****ee*"; ond that said note was to be paid in in- 
etallmente of $100.00 per cab at the time they were delivered; 
that the credits endorsed on the note aggregating $5500.00 
tepresented paywente made by the plaintiff te the defendant 
sonourrent with deliveries; thst pleintiff never demanded 


ppyment of the belence of the note; thet defendant bee paid 
in full for 411 eabse received by it from plaintiff. The 


affidavit further sets up that plaintiff never obsesrved or 
fegerded the order for the cabs; that in January 1954 plsin= 
tiff notified the defendant that effective the following month 
the price of the eabe would be $2050.00 each; that this sae the 
eecend increase «ade by plaintiff subsequent to the order. 
Thereupon the defendant ended its deslinge with the plointirt 
and took no further canbe; thet there were no arrangements oF 
Soumuniocations between the parties after Fobruary, 1994; that 
the order wae repudiated and abandoned by plaintiff and the 
Gefendant assented te such sbandenment and demanded return of 
the proaiesory note. 

From the foregoing it appesre that the ordex of 
Fevruary 21, 1923 for 100 sabe was not to be & binding oblige- 
tion unless and until the parties entered inte 5 sritten con-— 
trect and it ie alleged that ac such contract sas wade, oxooyt 
that in the secretary's affidavit she swears that on February 87, 
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1923 & contract was made for the purchase and sale of five 


gabe for $1950.90 each. In the neat paragraph she aweare 
thet there was a contract aade beteeen the parties fer the 


purchase and sale of 55 taxicabs and this contract for 56 
taxicabs included the five taxicabs in the order of February 
87th. Nowhere is it set out with say degree of certainity 
what the terme of this sontraet were. Further in thie 


_@ffidavit eade by the secretory she swears thet the defendant 





Was Sompelled te abanden the purchase of any further eabe from 
the plaintiff. And on the next page she swenre thet the defend~ 
eat was compelled te abide by plaintiff's abandonwent of the 
erder. 


As sbove stated, it is clear that « resding of this 
affidavit would give no correct oc clear idea of the defense 


Sought te be iaterpesed and unless thie eas done, defendant's 
motion based upon euch affidavit wae properly denied. It is 
also to be cbheerved that the affidavit made by the president 
who signed the note in question nowhere states that be ae net 
Suthorised to execute the note with the warrant of sttorney te 


@onfese judgment, but only does thie by inference where he relere 
te the affidavit by the seeretary, and which be saye be bad reed 


Sand thet the same ie true. ~ 
Furthermore we are of the opinion that the suthority 


of the president te exeoute the note, including the power of 
attorney, is sufficiently shown by the course ef dealings pur- 


sued in the instant case. It is adsitted that the president 
signed the order for the 100 cabs, and it is denied that twe 
days later he signed the note in question; that afterwards 


 ~paeintiff wede delivery of the cabs in eight different inetali- 
Mente one delivery being sade in each month from Muy to December, 
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* @abe being delivered in all. And it is further admitted 
that these cabs were paid for by the defendant in full when 
i" were dclivered. We think the suthority of the president 
to excoute the note sufficiently appears. Chicage Tire Ce. 
‘ye. Ohicage National Bank, 176 T11. 234. 

Since it does not appear from the aliegetions of 
“the affidavit what defense was sought to be interposed, the 
: mt of the Municipal Court overruling the sotion to vacate 
judgment is affirmed, 
AYPFIRMED. 


Jity P. ds AND THOMSON, J. CowcuR. 
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Cord A Se 
MARY QANNOK, 2. ie * n 6 3 1 
Appellee, ) 421.5. 4 
APPEAL FROM 
Ve SUPERIOR GOURT, 


Coor COUNTY, 
JOSEPH FALLBA CHER, 


Appellant, 


Opinion filed June 23, 1926, 


MR, JUETIGE O'CONNOR delivered the opinion of 


the oourt, 


Plaintiff brought avit against the defendant 
to recover damages claimed to have been sustained by her 
by reagon of having been struck and injured by the defendant's 
automobile, which was being driven by the defendant. fhe 
case was tried before a judge and «a jury and there was a 
verdict and judgment in plaintiff's favor for $5,009.00 and 
the defendant appeals, 


The record discloses thet ebout 7:30 o'clock on 
the evening of March 4, 1924, plaintiff was walking east 
across la Salle street on the south erose-walk of Schiller 
street and was struck and injured by defendant's sutonobile 
which the defendant was then driving south in La Galle’ : 
street, Plaintiff was knocked down an‘ was dragged * gon- 
siderable distance und severely injured. The evidenor tends to 
show that prior to the acoident, plaintiff wns enployed $o 
do chembermsid work end wes engaged at that work for nearly. 
2 year; thet her health was good and that she weighed about 
112 — that at the time of the secident the weather wae 
damp end it wae misty ond drigeling rein and snor, Pisine 
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tiff testified that on the evening in question, she was 
walking east on the south sidewalk of Schiller street 

and when she eame to the weet side of im Gglle street, 

a north and south street, she locked up and down that 
strest, but did not notice anything; thet she then started 
across the street and wae struck when she was near the 
middie of the roadway of La Salle street. The evidence 
shows that she was rendered unconscious and teken te 

the Henrotin Hospital; that five or six of her ribs were 
fractured, her body was bruised and that she remained in 
the hospital continuously until June 3nd, following, where 
she was under the care of physicians and surgeons; that she 
returned to the hospital on August 3rd following, and stayed 
there until the 13th of that month; that since the accident 
her eyesight has been rather poor, although before that time 
it was good; that she has had dizziness and has ached all 
over, up to the time of the trial; that she weighed at the 
time of the trial 944 pounds} thet she had not been able to 
work since the accident and before that time her health was 
good and she worked as chambermaid at $9.00 per week and 
received her room end board, On crose-exemination she 
testified that just before she started to cross Lea Salle 
street, there were many cars going north and south in that 
street; that when she stepped off the curb inte the roadway 
of La Salle street, there were no cares near her, On further 
erosawexamination she testified that she did not see any 
other cars in the street; that "it was kind of dark" and 
misty at the time; that she wee about half way across La Salle 
street when she was struck; thet there was one Light on the 
east side of ia Salle street at that time, 
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Hellie Jenkinson, & witness for the plaintiff, 
testified that she lived at No. 1343 worth Le Salle street, 
which was located on the east side of that street about 150 
feet south of Sehiller street ond that at the time in question 
she was standing on the front poreh of the second floor, 
looking up end down is Salle street, which was # closely built 
up residence neighborhood; thatade saw the pleintiff coming 
from the west side of is Salle street and that she was struck 
by defendant's automobile, which was being driven south in 
thet street; that she heard somebody “holler* to defendant 
to stop the oar, that some one was struck and hanging on 
the front fender of the automobile; that the defendant stooped 
his sutomobile about 125 or 150 fret south of Schiller street; 
that she went dorm into the street and they picked up the pleine 
tiff and took her to the hospital; that defondeat then stated 
thet he did not know he had hit anybody until he heard some 
one call on him te stop, Bre further testified "as far as I 
could see there were no lights on that car", fhe following 
dune she went to the Chicago avenue police court and saw the 
defendant there and she testified that the defendunt at that time 
eaid thet he did sot know he had hit any one until he had heard 
the man “yell” and that *he did not have eny lighte on"; that 
the defendant there said, he was driving very slowly twenty to 
twentyofive miles per hour; that there was a light at one corner 
of La Salle street, She further testified that she first saw 
defendant's automobile when it was 75 feet north of Schiller 
street. She then testified "I did not recognize no lighte 
wnti}/T went down in front and then there were no Llights;* 
that she did not pay any particular attention to the automobile 
untiluafter the women wes struck and that et that time several 
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o4e 
automobiles passed by in La Salle street, 


The only other occurrence witnenses were Edward 
Lee Daly and the defendant. Daly, called by the defendant, 
testified that at the time in question he was on the northwest 
camner of La Salle and Schiller streets, walking east; that 
he saw plaintiff; that it was raining and snowing; that there 
was only one automobile on the street at that time and thet 
was defendant's; that he hed eight years experience in driving 
automobiles and that defendant's oar was traveling at fifteen 
to teenty miles per hour; that it was on the right or west 
side of La Salle street; that he was stepping down from the 
ourb into the roadway at the northwest corner of Le Salle 
street shen he saw defendant's car and then he stepped back; 
that the dim lights of the sutomobile were on; that efter 
the machine had passed, he started to crose the street and 
did not notice any one until he saw a slipper rolling in the 
etreet, then he knew that defendant had struck plaintiff and 
I *hollered*, He overtook the automobile about 75 feet south 
of Schiller atreet where the meohine was stopped; that he 
found the bumper wae dragging plaintiff; thet plaintiff was 
then put into another automobile and taken to the hoepitel; 
that the defendant at that time seid that he did not know 
that the sutosobile had struck any one; that the defen ant 
did not say that his lights were not lit; that then he first 
saw plaintiff before the accident, she was facing exzst on the 
south side of Schiller street; that he stepped off the curb 
before she did, and stepped back to let defentent's autoe 
mobile pass end the next thing he saw was plaintiff's slipper 
flying in the air after she was struck and that he saw the 
lights on defendant's automobile when it was about ten or 
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fifteen feet north of hin. 


The defendint testified that at the time in question, 
he was driving his Packard automobile south in Le Salle street 
about a quarter of eight in the evening. The weather woe 
misty, snowing and raining; that bis automobile Lights were 
burning; that he was traveling about fifteen miles per homr; 
that as he approached Sebiller street,he did not see anything; 
thet there were no care iv the street and that when he got 
down to Schiller street, he saw a shadow and thought it was « 
piece of psper flying under his oar; that he then put on his 
brakes; that the car slipped end Daly shouted ‘stop you killed 
somebody"; that his car stopped about fifty to seventy-five 
feet south of Schiller street; that they then picked the plaine 
tiff up and put her into his car and then a policeman took her 
to the hospital. There is ether evidence on behalf of the pidne 
tiff tending to show that sometine in June following the 
accident and at the Ghieago Avenue police court, defendakt 
made the statement to the effect that he did not have bis Lights 
lit at the tiue of the accident. This wae denied by defendant. 


The defendant contende that the judgment should be 
set aside and a new trial awerded because the verdict is aminst 
the aanifest weight of the evidence, The argument seems to 
be that since plaintiff', ritness Jenkinson, who was 150 feet 
south of Schiller street et the time Of the accident, saw the 
automobile when it was north of Schiller street, therefore, if 
plaintiff had been in the exercise of due care for her own 
safety, she would have seen the automobile because she was 
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much nearer toit than was the witnees Jenkinson, and the 
conclusion is that as a setter of lew, os well as a matter 
of fact, plaintiff was guilty of contributory negligence, 
and that the court should have given a directed verdict in 
defendant's favor, as requested, We think this contention 
cannot be sustained. The evidence shows that it was reine 
ing and snowing and thet it wes more or less derk. There 

is evidence tending to show that there were other wechines 
traveling in both directions in Le Sslle street. Pisintiff 
testified that she jooked both north and south before stepping 
into the roadway of La Salle street, and in view of this and 
all other evidence in the reoord, the substance of which we 
have above set forth, we think the question whether plaine 
tiff was in the exercise of due care and caution for her 
own safety, was one of fxct for the jury. They gaw and 
heard the witnesses testify and observed their demeanor 

and found in favor of the plaintiff, We are of the opinion 
thet we would not be justified in disturbing their finding 
on the ground that 1t was againet the manifest weight of 
the evidene, 


The defendant further contends that the verdicts 
is based on incompetent evidence and "should be set aside 
unless there is sufficient competent evidence in the record 
to sustain it" and the argument seems to be that the Keray 
pictures offered by plaintiff were not admissible, the pree 
liminary proof,tending to shor that they correctly represented 
plaintiff's condition, not having been made, We think this 
point is not before us, Or, linnson wee called by the plain= 
tiff and testified that he graduated from the College of 
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Medicine and Surgery in Chiengo, in 1913 and, at the time 

of the trial, was engrged in *Reentgenclogy* and that he 

was aseoociated with the Polyclinic and Henrotin Hospitals, 
Thereupon counsel for the defeniant said: “We admit the 
doctor's qualifications." The doctor then identified certain 
X-ray pictures taken of plaintiff at the Henrotin Hospital 

in 1924 and then in response to a question, told the jury 
what the pictures showed, There was a general objection 

to this which was overraled and the doctor stated that the 
pictures showed thet the sixth, seventh, eighth, ninth and 
tenth ribe were fractured on the left side in the back near 
the spine. The witness then spoke about the pictures being 
duplicates and when one of them was offered in evidence, 
counsel for the defendant objected and the court ineuired: 
“why duplicates?*® To which counsel for the defendant replied; 
"One certainly answers thepurpose.* Other pictures were then 
exhibited to the dootor and identified, sand in response to a 
question by the court, counsel for the defendant said ne had 
no objection to their introduction in evidence. If the 
proper objection hed been made, the pictures could not have been 
introduced in evidence without further preliminary proof. 
Stevens v. Illinois Gentral R. Re Go, 506 1ii, 370. But in 
view of what the record discloses, we are of the opinion thet 
the point urged is not properly before us, 


& further contention is made that the verdict is 
excessive, He think it clear that there is no merit in 
thie contention. The evidence shows that plaintiff wee 
knocked down and dragged some distance by the automobile, 
She was teken to the hospital immediately, March 4th, and ree 
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mained there under the care of the doctor until the followe 
ing dune, Five or six of her ribs were fractured, She 
received other bruises end wounds on her head, face, shoulder, 
arms and chest and has been unable te work since the accident. 
Her health was good prior to that time and she did work ae 

a ochambermaid. There is other evidence as te the nature and 
extent of her injuries, but we think it aufficient to say 
that in our judgment the verdict was not excessive. Counsel 
for plaintif: have cited cases which they contend show that 
the verdiot and judgment are not excessive, fhe opinion in 
the latest of these cases was written more then thirty years 
ago, and we have a number of times held that decisions on 

the question of damages rendered some years ago, are of 
little help to us at the present time, beoause today the 


courts sustain much larger verdicts than a few years ago, 


Roseh v. Ghiosyo Rmilways Co., 221 Ill. App. 241. 


The defendant further contends that the argument of 
counsel to the jury wae of such a oharacter as to prejudice 
the jury ani warrants this court in averding « new trial. 
This argument referred to what took place at the thicsgo 
avenue police station where apparently the defendant had 
been taken after the accident, whet was exid by counsel for 
plaintiff, was in reply tv the matter argued by counsel for 
the defencant, but we think it is unnecessary te discuss the 
matter because we are clearly of the opinion thet the argue 
ment was not prejudicial, 


Complaint isalee mde to instruction 1, given at 
the request of plaintiff, wijich told the jury that while 
plaintiff must prove her case by @ preponderance of the 
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evidence, but that the proof need not be the direct evidence 
of persons who eaw the ocourrence, but the facts might be 
proved by circumstances. We think this was entirely proper, 
It was for the jury to determine from the testimony given, 
what a@l1 of the ciroumstances were surrounding the acoident 
and whether plaintiff had proven her case, ‘The fourth ine 
struction is also @bjected to, because by it the jury rere 
told that plaintiff vas not required to prove her case bee 
yond a reasonable doubt but that the law only required thet ashe 
prove her conse by & preponderance of the evidence, This ine 
struction has been approved in s great many enses and is une 
Objetionable. The seventh instruction is complained of and 
this was on the amount of damages and is entirely unobjecticne 
able. Similar instructions bave been appreved by the Supreme 
Court and this court where the issues were gubstentially the 
sane, There is no merit in the objection te this instruce 
tion. The court gave four instructions for the plaintiff and 
fourteen for the defen‘ant, ond refused eight offered by the 
defeniant. We heve examined 211 the inetructions given and 
refused and are of the opinion that the defendent can claim 


no prejudiciel error in this respect. 


4& further point is wade that the court should have 
sustained defendant*’s motion in arrest of judgment, because 
the deolaration fails to etate a onuse of action, The counts 
remaining in the deolaration when the once went to the jury 
were the first and the fifth. The firet is the ordinary 
count, charging negligence in such cases. Complaint made 
to this is that it alleges that plaintiff was in the exercise 
of due care for her ow safety; that it was the duty of the 
defendant to exercise care for the safety of pedestrians and 


“ts 


Soadbive toorth se¥ 68 doh hook Toeite wily’ Hate Hee LebRSBEKE 


* — E — — tad edaorewoee wilt wae! ete andere to 
 ebolee (rot rete’ aw Asitt Mivhid ow oo YU" heey 
 nevig yrostrest bir” mot? —* ¥ ‘erly 6a? cot whe’ tz 
anobtooe ote gaihavonwe exoe soonuvomrerto ont to Iie Haite 

, oat ‘dca sail 9880 ‘we neverg bed Yt tharkty Belrede’ baa 

. é ssunced ———— dare ef — — — 

— ‘eno ton over: af bortuper dou ttarmalq geay Bee 
ode tany box tupor ‘yind wal ‘old dat "gud tivo" ‘gidanonrer b bkoy 
* olen wonsbive odd Yo ennarebmoc — w — 

















wonrtant ‘elit e# nvtinstde —— a 
a Sta tete ett rot emots eat it. 





bas auvta, aap itoicrtant adt 19 henteane, ovad of, staatneted 
Baio gen Adana te tate actaiag oft 26 —— 


———— —* — tin 





— —— 7 — — — — —⏑— —— ——— 
Teantbre welt st derty ont .AgtiY odd has dened dud Stow 

+) ham tohekowes cose, Mee nheoann ase peat — 

e seintox® off Hh now Wiitalely ted? eegetio oi tadt mts 
ot ORR oan mam te tae zueenen one zp et 


Pa LEP Tae? Tere LW US URANO Te PT oh) RYE ee RR Aap Pn OLEAN SU A a 















10 


_that be failed to do so, We think this count, upon o reading 
of it, alleged all the facts that were required end wae not 
objectionable on the ground that itsetated mere conclusions 

' @Omly. There is some discussion as to whether the fifth or 
sixth count head been withdrawn from the jury, but it is clear 
that the fifth count remained and that the sixth count was 
withdrawn, end counsel for the defendant submitted two ine 
structions on the theory that the fifth count wae in the onse, 
one of which was given and one refused, Thie count was baeed 
on the statute regulating the epeed of automobiles while 

- passing through the residence portions of cities and the 
complaint is that only part of the section of the statute was 
copied in the fifth count, There is ne merit in the contene- 
tion mede, because it is obvious that only part of the seetion 
applied to the facts in the inetant case and the count, theree 
fore, properly eliminated those that were not pertinent. 


The judgment of the Superior Court of Gook County 
is affirmed, 


JUDGMENT AFFIRMED. 


THOMSON, J... AND TAYLOR, P, 7, ON OUR, 
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MR. JUSTION O'CONNOR delivered the opinion of 
the court. 


Plaintiff brought suit against Joseph end Emilie 
Wiszowaty to recover comuissions claimed to be due him in 
effecting the exchange of certain real estate belonging to 
them. He also brought suit against Jan and Wichalina Dome 
inick to recover commissions claimed to be due for effect- 
ing the exchange of real estate belonging to them. The two 
cases were consolidated and tried before a judge and a jury. 
At the close of the case there was a directed verdict for 
the defendants and plaintiff appeals, 


Plaintiff's evidence tended to show that on April 
6, 1924, the defendante in the first mentioned case placed 
their property with him as a real estate broker for sale or 


or 


—V— ah wnat seit 


reeyALs 
— ——— 


paves LAO TEER © 
OoaOtMe to" 


— pe hy Ss 


J— ass ba it . m 
| ee °°" sowathad 2 








Pah (ho — — 





pie gel Bie Be 9 Wo 


“gta fogga 


td 
wi Fe eo Ye Tee Yl it . — 
a | qaotanitod arom ob tna “tae | 
c Fe * 





6 “paoetiogga’ # ———— Shia — 
— — —0— hie ‘omvt DOLLY MolAlqO» ) 6) Hh 8 — eit type 


eee; tan ave Kate inde pad mse Se yhewqame, 9 | 


ce aolmige ost, _DUROTEe OND 19, BIT 
tm 


oiited baa desect temkege tive baile Wivatart 

st with oub St OF Domiely Badtentamon tovooes of auch 

of galgaoled stxtus Inet miutran to egaetoxe ont yaksootte 

00 antiadosi bas nat dentege tive vigor opis of Joie 

“toekts «ot sub od of Dawtato enoteatamon teveoe of Aohat 
ows OfT watt of galgnoied etatee iaex Yo sgaatoxe * gat 
‘rut # ban ogbei, # exo2ed box? * sp et s 


igi : 











—“ anv ci i 


ae * —— — Sat eee 
ay re a RE ee ie 
ee eee a ee ey Mee 6S Oe RG 


{ Bie AA Ge SS iy Rae Sh eo mee ‘ 


EE OS —4 web 





e%e 


exchange for §17,000,00; that on the 22nd of April, 1924, 

the defendants in the second suit placed their property with 
plaintiff for the purpose of having it aold er exchanged at 

a price of $11,000.00; thet two or three days sfter April 
Band, plaintiff brought the defendants in the two cases to- 
gether and showed the properties to each and thet nevotiations 
were carried on by him for a few daye thereafter, While the 
evidence does not show the last date upon which plaintiff 
rendered any services, we think it does appear without dise 
pute that they were rendered during the month of April 1924, 


Plaintiff, undertaking voluntarily to prove that 
he was 4 Licensed broker as alleged in his statement of claim, 
offered in evidence three certificates issued by the State of 
Illinois, certifying that plaintiff was a real estate broker, 
The first of these three certificates ie dated September 15, 
19233 und certifies’ that plaintiff under the aet of the legise 
lature, specifically mentioned, is duly registered and en- 
titled to act as a real estate broker *from the dete hereof 
until February 1, 1924." This shows thet plaintiff wae a 
real estate broker from September 15, 1923, until February 
1, 1924, The next certificate offered by plaintiff certifies 
that plaintiff is a registered real estate broker "from the 
date hereof until February 1, 1925*; that certificate is dated 
May 10, 1924 and from it, it appears that pleintiff wae a regis- 
tered real estate broker May 10, 19234, until February 1, 1935. 
The third certificate is dated January 2, 1926 ahd certifies 
that plaintiff was authorized to act as a registered broker 
from January 2, 1925 until Vebruary 1, 1936, It, therefore, 
appears that: plaintiff was not a registered broker from 
February 1, 1924 until way 10, 1924 and it wae during this 
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period of time that plaintiff performed all of the services 

for which he eeekes to recover in the two cases, And since 

the statute makes it unlawful for one to act as a real estate 
broker without first heaving obtained a certificate, no recovery 
oan be had er claimed broker's fees without first having ob- 
tained a license from the State of Illinois. In the instant 
ease plaintiff having performed all of his services at a time 
when he was not authorized to act as a broker, he cannot ree 
cover and the wurt properly directed a verdict. feed v. Young, 
146 Ill. App. 210; Kirk v. Henry W. Rich @ Go., 156-111. App.483. 


In the case last cited, which was a suit by a 
broker to recover commissions for seouring a tenant for the 
defendant, the court said: (p.484—485) ‘The services of the 
plaintiff in procuring a tenant for the defendant were rendered 
between sometime in September and October 28, 1907, October 
SOth plaintiff obteined from the City of Chicago a license to 
conduct the business of broker * * *,. Ootebder Zlist the lease 
from the defendant to the tenant was executed." The court 
then pointed out that the ordinance made it unlawful for any 
person to engage or sot in the capaci ty of a broker without first 
obtaining a license and continuing said: "That the ordinance 
is valid and thet a broker who conducts business in violation 
of ites provisions cannot receover commissions, must be regard- 
ed as settled by the decisions of the Gupreme Court. Braun 
vV. Ghiongo, 110 Ill, 186; Bante v. Ghicnyo, 172 id. 204; 
Douthart v. Congdon, 197 id, 349, 


"The services of plaintiff wors rendered before he 


obtained a license, It ia immaterial that after the services 
were rendered and before the lease was executed, he took out 
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a license, * * *, 


"The license took effect from the date it was issued 
and cannot be given a retroactive effect so as to make valid 
acts of the plaintiff done between May 1 and October 30, 1907, 


citing oases," 


The judgments of the Municipal Court of chicage 
are affirmed. 


JUDGWENTS AFFIRMED. 


THOMSON, ede &ND TAYLORS de GOK GURe. 
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UANDEL BAOTHERS, &@ corporation, 
Appellanta, APPEAL FROM 
MUMICIPAL COURT 
COOK COUNTY 


Ve 


MAURICE BLOCK, at #1. 





MAYRION BLOCK, 242 I.A. 631 


App@iies. 
Opinion filed June 23, 1936. 


MR. JUSTICE O'CONNOR delivered the opinion of the 
court. 

Plaintif? brought suit agsinet Meuries Bleck ond 
Ginette Reichentabl, to recovur $40.51 claimed to be due 
for weroenindise gold ond delivered. The summons wae returned 
by the bailiff served on Minette Aelchenthsi ead "met feund* 
as te Block, Altervarde the case came on for bearing before 
the court without a jury «nd there waa & finding smd eo judg- 
ment in plaintiff's faver against Reichenthal for $60.51. 
Thereafter & saire fagise wae issued to ashe Block a party 
to the judgeent. The matter came on for bearing Gad piaine 
tif calied Block ae witness under Geo. 35 of the Municipal 
Sourt Act and #Ben 1% appesred free bis testimeny that judge 
ment Could vnct be entered sgeinet hin witheet further evidence, 
@ounsel for plaintiff sevei for & neon-euit. Thie wae be ore 
the court hed given any indiestion ae te what his tlucing 


@ight be. The court denied the «etien and found the Lewues 
 «@gtinet the plaintiff and in fever of Bleck. Juagucrt wee 


entered upon the finding and plaistiff appeals. 
Seo. 30 of the Municipal Court Act, Chap. 37, Par. 


428 Cahill'e Statutes, provides thot "Every person deel rouse 
of suffering 4 nom-sult on trial ohal) be barred therefrom 
 wnless he de so before the jury retire from the bar, oF 
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sf 


sift 


before the court, in case the trial is by the sourt without 
@ jury, states ite finding." SubsetamBioally the game provision — 
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is made in Seo. 70 of the Prectice Act, Oshili's Statutes, 


Ghap. 110, Par. 70. Since the record discloses without dis- 


pute that plaintiff asked for nom-euit before the court in- 
dicated what ite finding might de, plalotiff was entities 
“$e @ nom-suit. Deube v. Kuppenheimer, 872 12. 350. 


The judgesnt of the Municipel Gourt of Chisage 
Sppesied from is reversed aad the eause remanded. 
REVERSED AND ATMARDED 


‘TAYLOR, P. J. aD THOMSON, J. 
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OF GHICAGO. 


ha } 2421.4. 631 
Appellant, 
APPEAL FHROR 
Ve MUNIGLPAL COURT 
) 
) 


PRANK K. REILLY, doing business 
under the name and style of 
Frank K. Reilly & Go., 


Appellee, 
Opinion filed June 23, 1926, 


UR. JUSTICE THOMSON delivered the opinion of 
the court. 


On & previous consideration of the appeal in this 
cage we filed an Opinion on April 20, 1925, reversing the 
judgment of the Municipal Court and entering judgent in 
this court in favor of the plaintiff, in the sus of $6,095. 
The facts and issues presented by the «ppesl were fully set 
forth in that opinion «nd need not be repeated here. Follow- 
ing that action by this court the Supreme Court awarded e writ 
of certiorari on petition of the defendant, and the reoord 
was certified to that court for review. 


On April 833, 1926, the Supreme Court reversed 
the judgment of this court and remanded the enuse with 
directions to recite in the judgment here the faete found 
by this court if the judgment of the Municipal Court of 
Chicagp is reversed without remanding the cause. (3271 Ill. 
432). 


In the opinion filed by the Supreme Court, that 
eGurt points out that *the appeliste Gourt made no finding 
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of fact as to the value of the bonds and it was therefore 
erroneous to enter judgment ageinst the appellee for the 
amount of the face of the bonds,” 


For the reasons set forth in the opinion previously 

filed in this court, we bold that the trial court should 
have found as a fact that the bonds converted had a value, 
at the time of the conversion, equel to their face value. 
The judgment of the Manicipal Court is, therefore, reversed 
with a finding of aet and judgment ia entered in this court 
in favor of the plaintiff for $6300, with interest from the 
date of the conversion, amounting in all to $6,401.22. 


JUDGMENT REVERSED WITH A FINDING OF FACT 
AND JUDGMENT YOR THE PLAINTIFF IN THIS COURT. 


THOMSON, P. J. AMD O'CONNOR, J. CONGUR. 


FINDING OF FACT: - 
We find as a fact that the bonds which were converted 


by the defemdant hed « value of $5300, at the time of the 
conversions . 
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INDIANA HARBOR BELT RAILSOAD ) 
COMPANY, ® corporation, 2 4 D { A. 6 3 1 
Appellant, APPEAL FROM 
BUBICIPAL COURT 
Vo 
OF GHICAGO, 
J. FP. BOWLES, } 
Appellee, 


Opinion filed June 83, 1926, 


‘ . MR. JUSTICE THOMBON delivered the 


Opinion of the court. 


This was an action of the first class, brought 
in the Municipal Court of Chicago, by the Indiana Harbor 
Belt Railroad Company against the defenceant Bowles, as 
surety on a bond given by the Chicago Feed & Fertilizer Company 
as principal and J. FP. Bowles as aurety, in the sum of $5,000, 
conditioned upon the prineipal and surety eaving the Railroad 
Company harmless from al1 lose and demage which might be 
ocensioned by reason of delivering to the principal, on its 
order, shipments of freight without first requiring the | 
surrender of origins! bills of leading, "at any time during 
the continuance of this obligation." The bond was dated 
December 20, 1920. in its stetenent of claim the plaintiff? 
alleged that on or ebout December 15, 1920, & consignor de~ 
livered a oar of tankage to the Cleveland, Cincinnati, Chicago 
& St. Louis Railway Gompeny, «t Indianapolis, Indiana, and that 
said Railroad Company iseued an order bill of iading showing 
said consignor as the shipper of the oar consigned to the 
order of said consigner at Osborn, Indiana, notify Chicago, 
Feed & Fertilizer Company at that point; that the shipment 
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came into the possession of the plaintiff and on December 24, 
1920, at the request of the Chicago Feed & Fertilizer Jompany, 
the plaintiff, in reliance upon the bond, delivered thie car to 
the Fertiliser Company; thet subsequently the coneignor filed 
\equclaim against the initiel carrier for the sum of $4215.16, 
and produced the origins] bill of lading which wes not obtained 
by the plaintiff et the time the car was delivered to the 
Chicago Feed & Fertilizer Qompany; that the initisl orrier 
paid the claim for which it was liable, and was reimburded 
by the plaintiff for the sum so paid; that the plaintiff then 
made demand upon the Chicago Feed é Fertilizer Company for 
the amount so paid by the plaintiff, but that the Fertilizer 
Company refused to pay the claim; that the Fertilizer Gompany 
was later adjudionted a bankrupt, without the payment of any 
dividend upon the plaintiff's claim which hed been filed in 
the bankruptcy proceedings; that demend bad then been made 
upon the defendant Bowles, as surety on the bond, who slse 
declined to make payment. By his affidevit of merits the 
defendant set up several defenses, Ip, the course of thie 
affidavit it was alleged thet the defendant did not sign the 
bond on December 20, 1920, nor prior to the delivery of the 
icar) in question, but signed the bond subsequent thereto, 
and further, that he hed signed it with « specific understand- 
ing that he was not to be linble for any defaults which might 
have oceurred upon the bond prior te such signing. The defende 
ant also alleged in hie affidavit thet the plaintiff had not 
accepted the bond, ae to the mrety, until after the delivery 
of the car in question, and that its acceptance was not rithout 
the express understanding that the surety wee not to be Liable 
for any obligations then existing under the bond. Wo motion 
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wae made to strike the affidavit of merits, but the parties 
went to trial on the issues formed by the foregoing statement 
of claim and affidavit of merits. Trial by a jury wee waived, 
although originally demanded by the defendant, and the cause 
was submitted to the trial court without a jury. After the 
evidence had been presented the court held thet the execution 
of the bond by the defendent as surety must be considered 

as having oceurred on the gate appearing on the face of the 
bond = December 20, 1920; that although the defendant may have 
signed the bond after that date, "when it wae so signed it ree 
lates te December 20, 1920, and is @® good bond from that date, 
binding the principal end the surety." The court further 
held, however, that the bond provided epecifieslly that no 
shipments in excess of more than 50 per cent of the bond were 
to be made and that although the bond was in the amount of 
$5,000, the shipment involved here amounted to in excess of 
$4,000 and that, therefore, it was not within the express 
provisions of the bond, “and for that reason”® the court found 
the issues for the defendant, and entered judguent accordingly. 
To reverse that judgment the plaintiff has perfected this appeal. 


In support of its appeal the plaintiff contends that 
the provisions as to the value of shipments to be covered by 
the bond, not exceeding 5 per cent of the amount of the bond, 
was to be found in # recital clause and not in the condition 
of the bond, and therefore, it could not be considered ae one 
of the elementsentering into the undertaking of the parties 
to the bond. The defendant urges the contrary and further cone 
tends that he may not be held liable in this action because he 
did not sign the bond as surety until after the delivery of 
the car referred to in the statement of claim, which was on 


December 24, 1920, 
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We are of the opinion that the record shows con- 
Clusively that the defendant did not execute the bond involved, 
as surety, wntil after the loes sued for had occurred. The 
record shows that in December 1920, the Vertiliser Company 
was “badly in debt." fhe plaintiff hed been anking delivery 
of shipments consigned to the Fertilizer Company prior te the 
surrender of bills of lading by it, beosuse of their being 
delayed in the mails or lost, Sut in December, the plaintarf 
demanded some protectiog in the way of a bond, Accordingly, 
the bond here sued upon was executed by the Fertilizer Company, 
"by J. P. Bowles, president," at or about its date, December 
20, 1920, and as #0 executed it wae sent to the plaintiff. The 
undisputed evidence is that about January 10, 1931, a represente 
ative of the treasurer of the plaintiff company called at the 
office of the Fertilizer Company and talked with cone Voorhees, 
who was then the manager of the Fertilizer Company, and stated 
that this bond had been rejected by the railroad Gompeny, and 
the suggestion was made that Voorhees get in touch with the 
general manager of the railroad, ur. Hanauer, It appears that 
at thie time there was no signature attached to the bond by 
anyone as surety and this was the reason for the rejection of 
the bond by the railrosd company, At the time the representae 
tive of the treasurer's office, of the Sailroad Company returned 
the bond to Voorhees, be further requested that Mr. Bowles 
sign the bond as surety or that they have it executed by « 
surety company, Voorhees testified that after this conversa- 
tion he went to see Hanauer, and the letter suggested thet 
Voorhees go on the bond as surety. Voorhees told him that he 
did not consider himself financielly responsible, whereupon, 
Hanauer suggested that Bowles go on the bond as surety, ststing 
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that the plaintiff hed rejected the bond as "it was not 
any g00d without Mr. Bowles or some surety company on the 
bond as surety." 


Following this talk with Hanauer, Voorhees went 
to see Bowles with the bond and he testified thet Bowles 
"handed the bond back to me ond refused to sign as surety." 
Thereupon, Voorhees again saw Hanover, He tertified ae te 
this conversation with lanauer, in substance, that they dise 
cussed a number of cases then pending between the parties, 
involving moneys due for freight, primarily, and thet Han~ 
auer seid that if the defendant would sign the bond age 
surety they would not consider him liable for anpomettere 
that had come up prior to the time he hed signed the bend 
in that capacity. Opjection was made to this letter testi- 
mony end the court reserved the ruling upon it. Voorhees 
testified that after thie second ov1l on Hanauer he returned 
te the defendant Borles with the bond, and thet Bowles then 
signed it as surety. This vas about Jenuary 11 or 12, Agnin 
the bond was sent to the plaintifi end under date of January 
14, the treasurer of the latter company wrote the Fertiliser 
Company to the effect that the bond had been received *and 
accepted by me as treasurer of the Indians Harbor Belt Raile 
road Gompany." Voorhees further testified that the car of 
tankage involved in thie case had been delivered to the Fere 
tiliser Gompany prior te the time the defendant signed the 
bond as surety. It is not disputed that this delivery was on 
December 24, 1920. On cross-examination Voorhees again stated 
that the reason given for the rejection and return of the 
bond the firat time it was sent to the railroad company was 
“because there wes no surety on the bond,” On redirect exam 


a that 2598 rod teil sastbat ott 0 rower? be on we 





gon sew tf” aa Sod od¢ Detoster bad Wittalal; ode tadé 
vahretbescrepetongwrntmmncnntteanin singer 
» a — — — 


—* 14 * 
“teow aeedrecl «rowenta aa de ifag alae aaroliot 
Sin ad 


as Iwoe tady beltitant out bas haod ee ate sive —* oe 
tT ie ke 


*yeexue ae agta oF boau?er bas aa of oad aod oat 


rae 
ar *. ettisase ot ronan: wae alee aoodtroot $163 
oy eo. Pata ighis- ie Bas “aydty 
oni year tants — edie as otewaaal att nolts 
‘ Buy 


——— at aort od gatbaeq nett goes ‘ko ‘rodawa a 
reser Phas “ wae 

ani tadt ba — —— stig tox? xot ou oroaoa gatv. * 
as baod ais mia biuvow ¢ anda st ab ont th tate bis ewe 


eretian ye x0 efdait mts Tebtawen tom biuow r⸗n⸗ gp 


— 










scan ak 





bod ade Boma bad od ents oat of rong qv émco dad 900 
ations — anit ae shan sw 0 ate otoo — —— — 
* — — at ogy pat vt odd bowrseee ye) — 
bontutor od xomenst no ii broves ast ** tas Mey —1 
acas v9 fwou, tadt bne baad ait Atte eo toos —————— 


— ——— 





mheya off te i Yeast tuods asw — 2* v an 


Bs A ib fey Fier uate 
rane to — nabaw baa We lvasalg ote * tna * —* 
Phat Slee ee ae 
Sosifienel ods ov one Wtsamo9 rottat mt to totwased os abl 
44 RE Beh i itt a ee 
baa beviecst a⸗vo bed bitod ot vad tostte od? of af yacgned 






pa 


8 nae i, 


‘Se tan dd sade bertisast xedeuwt asadeoo¥ "ow 
Wht —V oe 
oxo ot of botwvited need bad vaao eldd ot heviowal sgadaag 
4 * 29 EA ast? 
ome beng te — ode sais one “at x0 wo lrg Utoqied wont 
Pes her, e 
no Baw Teovd lop ondt bast botugelb ton * tt a eum ¥ on hued 


ES ig ROE SAI \ « Oe — 
— botate ainge seodrooy molveaisexe-aeora 20 "dhs 4 — veaueeee 
4* —* —V—— tootes ote 1% 40 ahi Hae —* pp tha 
(Hines COMER, 99 pee Pon, Bas 
— Sa tata * 
‘handy * i 6 — NE Tada 
<nane Gourtnet ‘Vantd Onb ee sa aetaicratrnalbvenol ey’ es sued 


aA we J ae Ls Wee 








oh 


inatiom he testified that between December 80, 19270 and the 
time at which the defeni#nt signed the bond as surety and 
the bond was delivered to the plaintiff thesecond time, "the 
Chicago Feed & Fertilizer Gompany ras refused shipments by the 
Indiana Harbor Belt Hnilrond Company * * * That is why I was 
sO anxious to get this bond signed and aecepted,* snd that 
after the defendant hnd signed the bond as surety and it had 
then been returned to the plaintiff company, the Fertiliser 
Company received shipments, 


One Weeks testified that he was the secretary of 
the Fertilizer Gompany. He identified his signature as. 
seoretary as & part of the exeoution of the bond by the 
| Fertilizer Gompany, ond he teetified that when he signed it 
\ an that capaoity, the signature of J. P. Bowles as surety 
\ was not on the bond, Thie was about December 20, 1920, He 
further testified that about three weeks later, - around the 
16th of January - he saw the defendant Bowles sign the bond 


aa avurety. 


Inrconnection with the announcement of the deeision 
in thie ease the trial court mentioned as the princips] pointes 
of contention, "First, thet this bond was net executed until 
about from the 16th to the 13th of January; and second, that 
there was a specific understanding or agreenent that Mr. Bowles 
should not be liable for any deliveries thet had been made 
prior to that date." The court then said; "The court holds 
that evidence is not in the record, and sot competent in this 
ease." The plaigptiff contends that by this remark the court 
was in effeot striking out all the evidence in the record have 
ing to do wit both the points of contention which the court 
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had just referred to, In our opinion, that contention is — 
not tenable. The trial court, was clearly referring to the 
evidence on the last point referred to, te which objection 
had been mace as it was offered from time to time, on which 
objections the court bad reserved tte ruling. It could not 
be considered that the trial court was referring to evidence 
whioh had been introduced on the first point referred to, 
namely, that the defendent head not signed the bond as surety 
until sometime in January, for much of that teatimony hed 
not even been objected to by the plaintif?, 


We are further of the opinion that on the evidence 
to which we have referred, the bond here sued upon did not 
take effect, as far as any obligation by the defendant Bowles 
as surety eas concerned, until it was signed by him as surety, 
and as 60 signed, delivered to the plaintiff sometime in 
Jenuary, which was several weeks after the delivery of the 
ear of tankage head been made and the loss in connection with 
that delivery had been occasioned, A deed or bond becomes 
effectivefrom the date of ites actual delivery and acceptanve, 
regardless of the date it bears, While delivery is presumed 
to have .been made at the date euch a deed or bond bears, that 
is only a presumption and perole evidence may be introduced 
to show the actual date of delivery, when that question bee 
comes important, Abrams v. Pomeroy, e+ 21 15 Til. 135; Jordan 
Vv. DPevis, 108 111. 336; Biederman v. O'Connor, 117 Ill. 493; 
Rielly v. Dodge, 42 tun, 646; Vaughan v. Porker, 112 N.C, 96; 
Veruont Marble Co. v. Eastman, et 21, 91 Vt, 425; Moore v. 
Smead, 89 Wie. 558; Davidson v. Poague, 265 Fed. 876; District 
of Columbia v. Gamden iron Works, 18) U.S. 453; U.S. v. LeBaron 
19 How. (U.8,) 736 
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Counsel for pleimti ft contends that the case of 
Bistrict of Volumbia v. Gomden iron “Jorks, supra, is to be 
distinguished from the case at bar on the facts. In that 
case a contract hed been made providing that the work conten 
plated by the contract was to be completed witoin a specified 
time "after the date of the execution of the contract." It we 
contended that it was not competent in that case for the 
plaintiff to show by parole that the contract was finally 
exeouted and delivered at ® date subsequent to the date 
named in the contract. The Supreme Court held the sonten- 
tion wae without merit, ssying "It is well settled that, 
in such circumstances, it mey be averred and shown thet 
a deed, bond or other instrument was in fact made, executed 
and delivered at a date subsequent to that atated on its 
face." In ovr opinion that case is in point. There, the 
date of the actual execution of the contract beo.me important 
because of the provision in the contract to the effect that 
the work contemplated was to be completed within the time 
specified, after the execution of the contract. But the ques- 
tion of the actual date of the execution of an instrument may 
become important for other reasons. The parties te a bond are 
mot liable for losses occasioned the obligee in the bond prior 
to the time the bond is exeouted and delivered. The bond by 
ite terus was limited in its application to losses resulting 
from deliveries, ‘at any time during the continuance of this 
Obligation." It, therefore, becomes important to ascertain 
the limits of “the continuance* of this bond. The question 
of when this bond became #2 binding obligation on the defendant is 
thus raised and in such case parole evidence is admissible tende 
ing to show when,in fact, the bond was executed and delivered, 
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In United States v. Leteron, supra, the court said 


“the delivery of a deed is presumed to have been made on the 
day of its date but this presumption mey be removed by svie 
dence that it was delivered on some subsequmt date; and when 
a delivery on some subsequent date is shown, the deed speaks on 
that subsequent day and not on the day of its date," 


In State w. Nellis, S7 Ark. 64, it was held that 
parole evidence was sdmissible in s suit upon a bond, te shor 
that certain sureties who signed it did so upon condition 
that. before it should become effective it should be signed 
by certain other sureties, or, in other words, that it might 
be shown that the bond never came into existence as s binding 


obligation, unless so signed by others as sureties. 


ip 5 Wigmore on Evidence, section 416, the authea 
egys that "the date of a document's execution amy be estabe 
lished by proving the actual tine of the conduct, regardless 
of any statement of date contained in the writing.* 


Tore, of course, might be circumstances showing 
the execution of a bond by a principal on the date appearing 
on the Bace of the bond, and its execution at a later date 
by someone as surety, under which ciroumstances the execution 
by the surety would teke effect a@ of the date of the execution 
by the principal, but no such circumstances appear in the conse 
at bar, on the contrary, the ciroumsteances dieclosed by the 
evidence are such, in our opinion, ae to show that the liability 
on this bond, on the part of the surety, did not take effect 
until it was delivered to the plaintiff reilroad company after 
the defendent signed the bond as surety in January, When the 
bond was first delivered to the railroad company on or about 
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the date it bore, the company declined to accept it and returned 
it with the announcement that it *rejected* the bond because 
it did not include an obligntion of a surety. Under those 
Circumstances and while the bond remained in the possession 
of the fertilizer Company and until it had been executed by 

a surety ami was again delivered to the railroad company, 
there was no bond go far as the railroad company was cone 
cerned, In ire te Sure v. Sohillinger Bros., 
167 Ill. App. 638, the evidence showed that a bond had been 
signed by the principal and a eurety onmpany as surety, and 
the principal tendered it on severs! occasions to the obliges 
named in the bond, and upon each occasion the obligee refused 
to accept it. The action there involved was by the surety 
company agpinst the principsl] to recover a premium claimed 

to be due on the bond, The court ssid in the course of its 
opinion that "it is too clear to require argument or citation 
of authorities that by the contimed refusal of the BoscheRyan 
Grain Go., (obligee) for whose benefit the bond was executed, 
the bond in question had no validity, and the Surety Company 
never became lisble thereon," In our opiniog the principle 
involved in that csse is applicable here, The defendant 
surety became liable on the bond involwed in this case when 
it was delivered to the obligee after it had been signed by 
the surety, and the obligee accepted it in that form, ond not 
until then. 


We are further of the opinion that the trial ssourt 
properly held that the item of loss here sued upon wasnot 
within the provisions ofthe bond, In contending the contrary, 
counsel for the plaintiff refer to a number of cases holding 
in substance that a recital in s bond will be given no obliga= 


| hearutes bas #1 tqs0as of hastioed ynaquoe alt ered tt etah ode 
susned baod ett “begoetet" ti fads tannoonvonas att div th. 
weott rebel .Yeorue# ————— — 
Soinapaaoy att a2 bankawes bnod ang elida has eo 
» RS ketunaxe good hat sh Litay bas Yneqmed teatl t is 0. 
Magn Beocllee odd of botavi lad tan. 00m, fen, Nomen 
nea cm ra⸗eoo beort Lex ode ae tet o@ hued on saw axed? 
rf td te axionif edt at .beares 
‘goed bad bmod & fant bewone sonshive ‘ade (tea Joga Ur he ar 
bina swome ae ‘Youenen woro⸗ —1 Bas ‘tng ton tng “ode ud beagle 
seg tfaa ode of anctsasee fareves ao $i bexebass ‘feqivaiza ott 
poewter seytido edt gotenee ‘tose aegis Bais” wrest ‘bened 
— ——— we ‘eaw beviewal ore ‘gottes od? tt ‘tese08 oF 
bamielo sutasrq a TeveOst of ‘Loqionbeq ‘edt 5 —E 
ati to surge odd mt bier twreo et? <havd en? me sub od oF 
nol¢etin 10 Swoeugts erdudet of Teale oot as #2 tame wolatgo 
neyiednugl et tq tower bauattaoy edt wd gadd aattigodiua Yo 
ebotunoxe way beod odd t)Ieand ends tod. (o0n4.6e) 4000 4080 
ra⸗ auno Worse ett baa eWeihi Lav on had goiteesp ai baod ad? 
ehqtonize oe betsiao ‘#0 9 * ndere dt otdatt ‘siusood ‘cover 
a ‘saebasted om worse 8100 Laat ef ease jadd ai Bovtotai 
Cd ‘ouso até? at beviownt haod sdy ‘ne asdait Subose qoute 
— nved baw’ +t ite sugtice * ‘Boxvovntes Rae #2 
' — bate verot dads at * ——— ‘ong tide one —— oxee ole 


Th GRE INTE Eee Bye nosh 78 thea 


gain 5. ame mat emecaiee ty dt mantle: mie RD. siti, i. 
“ eanceehedet ade eds. AE BORA HEF Ws 96 0h bye 
. temonm noqu Deve onat. enol ihe. wets oat dade bind vEsecoza 
.oxtaao elt yalbarsace ai .daod ptto asotevorg ed? midgte 
“gathlor ves Yo xednun @ ot. sehen. ae atolg: 6a, WeR, Comm ve 
~eqtide on movin od Iftw bund «nt Letiown 6 test, ops ; 





















“lle 


tory force unless referred to in the operative oleuse or 
condition clause of the bond. But these same cases hold 
that whereas tee legel obligetion undertaken by the parties 
ie determined by the operstive clause of the bond, nevere 
theless, the reciteale in prior clauses wil) be looked to for 
the purpose of ascertaining the situation of the parties 

and to identify the subject-matter about which they were cone 
tracting. artin v- HothwelJ, 81 ¥. V. 681 is such s case, 
The recital clause may sls0 be looked to for the purpose of 
explaining any doubt of the meaning of the parties to be 


found in the operative clause, 


in Bell v. Bruen, 1 How. (U.%.) 168, the Supreme 
Court anid; "The general rule is well settled in controe 
verties srising on the construction of bonds with conditions 
for the performance of duties preceded by recitale; that 
where the undertaking is general it hell be restrained and 
its obligetory portion ia limited within the recital s.* , 
In Our opinion, that is precisely the situation presented 
by the bond here sued upon. The condition cleuse of this 
bond vas to the effect that if the principal would save 
harmless and indemnify the obligee, from 211 losses that 
might arise at any time thereafter ty reason of delivering 
to the principal “shipments of freight® without requiring 
surrender of the bills oflading, then the obligation fas 
to be void, otherwise, to rewain in full force and effect. 
The preceding recital clause of the bond was sore specific, 
however, for it recited that the obligee was willing to 
deliver shipments without dairrender of the bills of lading, 
“go long as the value of such shipment or shipments, in the 
opinion of the treasurer of the obligee, does not exceed 
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a sum equel to fifty per centum of the principal sum men- 
tioned herein, * * * upon being fully idemnified from 

any loss that might arise therefrom." Thus the words of 
this recital clause clearly limited the general words, 
“shipments of freight," found in the condition clause and 
shoved that the intention of the parties was to protect 

the railroad egainst lossesvon any shinments, with the 
understanding that the shipmehts which would be surrendered 
to the Fertilizer Company without the delivery of bille 

of lading, would not exceed in value ® sum equal to fifty 
per cent of the amount of the bond. We are of the opinion 
that anyone asked to become » surety on such a bond as this 
would properly understand from the language used thet such 
was the intention and that such would be his obligation 

if he exeouted the bond as surety. 


For the reasons we have given the judgment of 
the Manicipal dourt of Chiergo isafftrmed. 


JUDGMENT AFFIRMED. 


TAYLOR, Pod. AND O'CONNOR, (J. GONGUR, 
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in connection therewith." Apparently nothing was done under 
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ve SUPERIOR COURT, 


GOoK COUNTY. 
BOARD OF EDUCATION OF aI GERO 
STICKNEY HIGH SCHOOL TOWNSHIP 
DISTRICT, : 


Appellant. 


Opinion filed June 23, 1926, 


iy A be MRe JUSTICE THOMSON delivered the 
Opinion of the court, 


By this appeel the defendant, Board of Adqucation, 
seeks to reverse 4 judgnent for $22,082.00, recovered against 


‘it by the pleintiff in the Superior Court of Cook County. 


The plaintiff's olaim was for services as an architect for 
the defondafit,in oonneetion with the making of certain draw 
ings and specificsetions covering the remodeling and repoiring 
of a high school building. 


In June 1919, the defendent Board of Educetion 
held a meeting at which "the matter of remodeling the old 
building came up for further discussion, and after a lengthy 
deliberation," it eas moved and secogded that plaintiff “be 
engeged by the Board of Hquceetion as architect ond instructed 
to draw up plans andepecificstionse for remodeling of 014 
building, scoeptable to the Board; his fee to be eight per 
cent (8%) of the cost of evch alterations as are approved; 
this including supervision of the work and #11 of his charges 
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this resolution, and in April 1920, et a meeting of the 
Board, & notion was passed reopening the matter for dise 
cussion and action, and at ‘this meeting the Hoard adopted 
another resolution reading ae follorsa; “*Whereas, certain 
portions of the present sohool buildings have become une 
suitable, inconvenient and unnecessary for school purposes, 
it 4s the opinion of this Board that the same should be ree 
paired and improved in such manner as will meke it sore 
suitable for present day neede and requirements; therefore, 
be it resolved that on architect be selected and reteined 
for the purpose of saking plane and specifications to obe 
tain the desired imprevenents." The ieard then adopted 

@ resolution to the effect that plaintiff "be appointed 
architect for and during the period of improvements author- 
ised by this Board at a fee of eight per cent (8%) on all 
work approved end let, which hall inelude his supervision 
of such work, provided, further, that this Board ehall have 
the right to discontinue any and 211 partes of this work at 
any time the school interests so require, in which case the 
services of the architect shall be recompensed as recomnende 
ed and established by the schedule of The American Institute 
of Architects, and that a contract be entered inte with the 
enid Mr. J, 0, Liewellyn, embodying the substance of this 
resolution,* 


In June 1920, the Board sedopted a resolution 
authorizing the plaintiff "to prepare three working drawings 
and specifications to be submitted to the Board in the order 
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"lst- To cover changes to be made in the 
girl's gymnasium. 
8d- To cover remodeling of south building. 
3d- To cover addition on east end of south 
building." 

In Beptember the Board adopted another resolution, 
to the effect thet *the architect be authorized to make come 
plete working drawings for the addition on the east side of 
the building, and for the alteration ond remodeling of the 
old building on the south, together with the connection of 
the main building to the weet addition.” The minutes of 
a meeting of the Board, held in Oetober 1920, recited that 
the plaintiff? “came before the Board with plans for the 
addition to be built on the east, end the remodeling of the 
south end of the building, Mr. Church had gone over the 
Plans with the teachers, who are interested, and after the 
Board had studied the plans, and recommended a few minor 
changes, the plans were approved and the architects instructed 
to go on with the work of preparing detailed drawings.“ 


Ho formal contract was entered into by the defende 
ant Board of Eauceation and the plaintiff, as contemplated oy 
the resolution of April 1920, ut the plaintiff proceeded 
with the execution of the work edled for by that resolution 
and the one of June, 1920, and September, 1920, It apoeers 
from the record that after the preperation of the drawings 
and specifications covered by the foregoing resolutions, bids 
were taken for a part of the work contemplated and at that 
stage the Board concluded to abandon all the work, and cone 
sequently, no part of it ws let to any contractor, 
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In suppert of its appeal the defendant contends 
that the plaintiff is not in « position to recover anything 
for the work done pursuant to the resolutions, because none 
of the work was ever let under the plans and specifications 
he prepared, This question must be determined according 
to the meaning of the resolution of April, 1980, as that 
set forth the terms under whioh the plaintiff performed his 
services, It is the defendant's contention that whereas, 
under the resolution of June, 1919, the plaintiff was te 
receive elght per cent of the cost of the alterations cone 
templated, provided such alterations were “approved", the 
resolution of April, 1920, the setter having bem reopened for 
disoussion and action, changed the terms of exployment, so 
as to provide that his fees were to be sight per cent “on 211 
work approved and let,* and that inasmuch ag none of the work 
covered by the drawings ond specifications which were prepared 


was ever let, the plaintiff cannot recover. 


In our opinion, the language of the resolution of 
April, 1920, may not reasonably be given this interpretation. 
The words of a contract will be given a reasonable construction, 
where that is possible. And, in considering this resolution, 
which constituted, in effect, the contract between the parties, 
guch a construction will be adopted as will give a meaning to 
@ll the language employed. After providing thet the plaintiff 
shall be employed at a fee of eight per cent of all work ap=- 
proved end let, and thet that fee "shell inolude his supere 
Vision of that work," which supervision would not be salled 
for unless the work was let, the resolution continued with 
the provise to the effect thatvthe Board should have the right 
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to discontinue «ny or #11 parte of the work, “at any time the 
school interests so require ,* and in that event it was proe 
vided timt the plaintiff's services should be meompensed according 
te the schedule of The Ameriosn Institute of Architects, In 
our opinion, if the defendant Board of Education intended to 
reserve the right to discontinue the rork only after it had 
been let, they would have said eo, This they did not @, and, 
under the provisions of the resolution, they had the right to 
discontinue the work *at any time", either before or after 

it was let, and when so abendoned, "at any time the Board 
felt the school interests so require," the resolution pro— 
vided that the architect would be paid according to the 
schedule of The American Inetitute of Architects, When that 
schedule is examined, it vill be seen that it supports this 
construction of the words found in this resolution, This 
Case wae submitted to the trial court without = jury under 

a stipulation of facts, and thet stipulation includes parse 
graphs § and 9 of the schedule referred to, which read as 


follows; 


"8. Should the execution ofany work designed or 
specified by the architect, or any part of such 
work be abandoned or suspended, the architect is 
to be peid in eceordance with or in propertion 
te the terms of Article 9 of this schedule fr 
the services rendered on account of it up to the 
time of such abendonment or suspension, 

9. Whether the work be executed, or whether ite 
execution be suspended or abandoned in part or 
in whole, pa ts to the architect of his fee 
are to be et to the provisions of Article 
8, mede as follows: Wpon the completion of 
the preliminary studies, » sum equal to Twenty 
Per Gent (20%) of the basis rate computed upon 
& reasonable estimated cost, mn oompletion 
of specifications, general work drawings 
(exclusive of details) a sum sufficient to in- 
eresse payments on the feetto Gixty Per Cent 
(60%) of the rate or retes of commissiog agreed 
upon, computed upon a reasonable cost estimated 
upon such completed specifications and drawings, 
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or if bids have been received, then computed 
upon the lowest bona fide bid or bids.* 
It will be seen that according to this schedule, 

the architect has earned, and in oase/of abandonment of the 
work would be entitled to deesave, more than one-half his 
total fee, before that stage of the work in reached which 
contemplates the letting of contracte. It would be moat 
unreasonable, in our opinion, to construe the language of 
the resolution of April 1920, to mean that if the Beard saw 
fit to abandon the work and cancel the contracts, after they 
had been let, tut before any of the work had been executed, 
or the architect hed been celled upon to perform any super- 
Vision, he might receive sixty per scent of the commission 
agreed upon, but if it chose to abandon the work after ell 
drawings and specifications had been prepared ond bide were 
in but before the work ras let, then the architect should 
receive nothing. Such an unreasonable construction should not 
be placed upon a contract unless the lenguage used is so clear 
as to make any other alternative impossible, , 


The defendant next contends thet the plaintiff is 
not in a position to recover because his contract with the 
Board, as expressed in the language of the resolution of 
April, 1920, is void, for the reason that the work contemplated 
by that resolution was for building purposes other than oraine 
ary repairs and improvenents to buildings and grounds and other 
than improvements to be paid for by spevial sesessuent or 
special taxation, and that therefore, such work a ee 
done without being approved by 2 wote of the majority/voters 
of the district. It was stipulated that no vote was everhad 
by the voters of the district on the quesgion of the rork here 
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involved, Section 127 of Chapter 122 of the Illinois Stetutes, 
(Gahill's Tllineis Statutes ch. 122 p. 137) providee that * The 
Board of Equocation ehall have ail the powers of school directors, 
be subject to the same limitations, and in addition therete, 
they shall have, and it shall be their duty: * * *. 

Beoond. fo repair and improve echool houses and furnish them 
with the necessary fixtures, furniture, apoaratus, Libraries 
and fuel; “ * * 

Fifth. To buy or lease one or more sites for achool houses 
with necessary ground, snd to purchase, build ar move a school 
house, but it shall not be lewful for such Board of E4ucation 
 %@ purchase or locate # achool house site, or to purchase, build 
or move # school house, unless authoriged by a majority of all 
votes cast on this propesition at an eleotion called fer such 
purpose, in pursuance of ® petition signed by not fewer than 
three hundred legal voters of such district or by one-fifth 

of “11 the legal voters of such district * * *." 


The school law of this State has been frequently 
revised. In O'Day v. [he People, 171 Ill. 293, our Supreme 
Court referred to a number of these revisions. By the general 
revision ofthe law in 1872, it was provided in section 43, 
(Laws of 187161872, page 718) that “for the purpose of estabe 
lishing and supporting free schools * * * and defraying #11 the 
expences of the same of every desoription; for the purpose of 
repairing and improving sehool houses; of procuring furniture, 
fuel, libraries und apparatus, und for ail other necessary in- 
Cidantal expenses, the direstors of each district shall be 
authorized to levy a tax annually * * * not to exceed tro per 
cent for educational and three per cent for building purposes." 
This provision of the law was left substantially in the same 
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form by the amendment of 1969, In the O'Day cage, decided in 
1898, the Supreme Court, after referring to these various 
revisions of the School Act, sid: "In view of the previous 
legislation, and of the public polioy of this State as ine 
dicated thereby, we have no doubt it was the intention ef this 
statute that all of the current ordinary expenses of the 
schools, including ordinary repaire, were to be covered by the 
taxes to be levied within the two per cent for etucational 
purposes, end thet the additional taxes to be levied within 
the additionel three per cent for building purposes, were ine 
tended only to provide the means necessary to meet the special 
oceansion of the building of « school house, fhe proper cone 
struction of thie statute is, that the words ‘for building 
purposes’ are apecial, and apply solely to the building of 
gohool houses and mantters incident thereto, while the words 
‘for educational purposes’ are general, and apply toe all 
matters for which a board of directors gay Levy achool taxes," 
The foregoing language was cuoted with approval by the Supreme 
Gourt in The Fabash Reilroad Go. v. The People, 187 11). 289, 
The latter case apparently srose prior to the enactment of the 
amendment of April 21, 1899, although the decision of the 
Supreme Court was not handed down until after that amendment 
went into effect. The »mendment did not change the section 
quoted above materially, except to alter the rate of taxes 
for Educational and Building purposes, This section was 
section 1 of Article VIII of the Act of 1889 (Hurd's Revised 
Statutes, oh, 122, section 202) and the amendment of 1899 
refers to this section as 202, 


It was stipulated by the parties that “the contem- 
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plated work of remodeling amiaddition was not for ordinary 
repairs and improvements to buildings end grounds," ond further, 
that "the defendant was never «uthorized by a vote of the legal 
voters of the said High School Township District te do or pere 
form any of the said work." it is the contention of the defende 
ant that inasmuch as the work contemplated and covered by the 
drawings and speci fi ontions prepared by the plaintiff, eas not 
inoluded within ordinary repairs, it wan not euch an expense 

as could be sovered by taxes to be levied for educational 
purposes, as defined in the foregoing decisions, but vas 

one which had always been payable exclusively out of taxes to 
be levied for building purposes, and further, that inasmuch 

as the fifth clause of section 127 of chapter 122, quoted 
above, provides that it shall not be lawful for a board of 
education to purchase or locate # school house site, or to 
purchase, build or move a school house, unless authorized 

by a mjority of all the votes caat an on election called 

for such purpose, ani inasmuch as it is stipulated that the 
defendant was never authorized by such procedure to engage 

in the work covered by these plans and apecifications, the 


plaintiff cannot recover. 


In our opinion, the foregoing argument ic not 

| tenable for the reagon thet it disregards further amendments 
which were made to the school law following the decisions of 
the Supreme Court ebove referred to, In 1907 the legislature 
again amended Section 202 by adding & proviso after re-enacting 
the first part of the section substantially as we have quoted 
it above, which provise was to the effect thet in mnicipali- 
ties of lees then 100,000 inhabitants, *the term incidental 
expenses, as herein used, shall not include any sum expended 
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or obligation incurred for the improvement, repair or benefit 
of the school buildings or property, but 211 such sums and 
 @bligetions shall be paid from that portion of the tax levied 
for building purposes, And provided further, that no election 
Oripetition shall be necessary to authorise the levy of a tax 
for ordinary repair and improvements of school buildings or 
grounds, * * ** In the revision of the School Law in 1909, 
this section came to be section 169. im The People v. Ghivago, 
Be. & G, Be Re Go., 256 111. 476, decided in 1912, the Supreme 
Court called attention to the fact that "section 169 of the 
Schoc] Law new provides that sums expended for the improvement, 
repair or benefit of school buildings shell be paid from the 
tex levied for building purposes." Apparently, in that ease, 
the directors of s school district had levied a tax of #1100 
for educational purposes and $7500 for building purroses,. 
Ovjection was raised to the latter because no election had 
been held for the building of « new school house, and it was 
stipulated that this was true. The court said; "We cannot 
take judicial notice that the sum levied by the school 
directors was not needed for the ordinary repairs end improvee 
ment of echool buildings or grounds, for which section 189 
expressly says no petition shall be necessary, but wae for the 
purpose of accumulating a fund for building 4 new school 
house, and no evidence ras introduced on this question, The 
obj ction to the school tax should have been overruled.* 


Im The People ¥. Ghicngo & Alton Reilroad o,, 257 
Tll, 208, decided in 1913, objection rss made to a tax levied 
by a sohool district for building purposes, the contention 
being that this tax was a mere subterfuge, the evidence shore 
ing that no school building had been erected or mea contemplat- 
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ed for the year for which the tax was levied, and it was argued 
that by means of this tax for building purposes, the trustees 
of the district wers seeking to exceed the limit fixed by the 
statute on the tax which might be levied for educstional pure 
poses. In the course of its opinion the Supreme Court referred 
to the proviso added to section 189, in 1907, permitting 
"obligations incurred or expenditures made ‘for the improvee 
ment, repeir or benefit of the school buildings and property* 

to be paid out of taxes levied ‘for building purposes’ * * *, 
Prior to this amendment this court held that taxes levied for 
‘building purposes’ could only be used to pay for the builde 
ing of a schoo] house or to neé@t bonds issued for that pure 
pose, (O'Day v. Jhe People, 171 111, 295; Wabash R. Rs Go. ve 
The People, 187 I11. 289.) Pricer to the amendmentof 1907 
under the statute as construed by this court, repairs and other 
expenses fér the upkeep of school property were payable only 
out of the educationnl fund, The amendment sliowing expenses, 
‘for the improvement, repair or benefit of the school builde 
ings and property’ to be paid out of the building fund, has the 
effect of transferring these items of expense from the educae 
tional fund to the building fund, and authorizes the levy of a 
building tax for the pruposes mentioned in the omenflatory proviso 
of the eaid section of the statute. * * * School boards are 
expressly authorized by the statute to levy a building tax, out 
of which they may pay for the improvement and repair of the 
buildings and property of the district and expenses for their 
general benefit. * * * While no new buildings were to be cone 
strucedor under contemplation in these districts, there were 
legitimate expenses for which a building tax might be levied, * *' 
The decisions of this court under the etatute as it existed prior 
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to the améndment of 1907, which hold thet a building tex is 
Allegal where there is no building under construction or 
contemplation, cannot control the decision under the present 
statute, which expressly authorizes the levy of a building 
tax for purposes other than the construction of new buildings." 
While the opinion in the foregoing osse doce not state what 
the "legitimate expenses for which a building tax may be 
levied," which were there involved, were, and while nothing 
is said in the course of the opinion as to whether or not 

an election had been held, approving the levy, the oase is 
cited by the Supreme Court in fhe People v. Bell, 309 111. 
387, in support of the proposition there laid down, to the 
effect thet "no election is required to be held to suthorize 
thd levy of a tax for building purposes to be expended for 
the repair, improvement and benefit of school buildings ona 
property." 


In 1919, the legislature again amended section 189, 
of the School Act, (Laws of 1919 p. 852) The first part of 
the section was not materially chenged but theproviso, to which 
reference bas already been made, was so changed as to read 
as follows; 

* Provided, that any sum expended or obligstion in- 
curred for the improvement, repnir or benefit of 
school buildi end property, shall be paid from 
that portion of the tax levied for building pure 
poses, Wo election or petition shall be necessary 

te auiligxtes the levy of a tax for the repair and 
improvement of school buildings or grounds, or for the 
pret wy of any special tax or special osceasment 
evied upon such property." 

It will be noted that in the last sentence of this latest 


amendment to the proviso of section 189, thelegislature 
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omitted the word *ordinary", Wo significance my therefore 
be attached to the fect that the stipulation in the case at 
bar ia to the effect thet the work contemplated by the Board 
and included within the drawings and specifications, which 
are the basis of the pleintiff's claim, wae not for "ordinary 
repairs and improvements to buildings ond grounds." fhis 
section is nov par, 313 of chapter 122, Onhill's Revised 
Statutes, 


The resolutions of April and June, 1920, show clearly 
thet this work was, fhe former resolution recited that * certain 
portions of the present school buildings have become unsuitable, 
inconvenient and umnecessary for school purposes,* and thet it 
was the opinion of the Board "that the seme sibuld be repaired 
and improved in such a manner as will make it (them) more suite 
able for present day needs and requirements," and therefore, 
it was resolved to retain an architect *for the purpose of 
making plans and specifications to obtein the desired improvee 
ments." In the resclution of June, 1920, three specific changes 
are covered, namely, “changes to be made in the girl's gymnasium, 
* * © vemodeling of the south building, * * * and an addition 
on the east end of the south building.” Another resolution 
appears in the record, dated September 24, 1920, by which the 
plaintiff wes authorized to make working drawings for “the 
addition on the enst side of the building, and for the altere 
ation and remodeling of the old building on the south, together 
with the connection of the main building to the west addition," 


In our opinion, it is entirely clear that, while by 


the provisions of the fifth clause of section 127 of the Sohocl 
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Act, it is unlewful for a board of education to build a school 
house unless authorized by a vote of the people, they may, under 
the law as it now is, levy « tax "for the repsir and improvement 
of school buildings* without such a vote of approval, al though 
all the expenses incurred *for the improvement, repair or 
benefit of school buildings* must be peid from the tex levied 
for building purposes, And, in our opinion, it is equally clear 
thet a11 the work contemplated by the Board of Education in 

the case at bar, which wes to be included in the work which 

the plaintiff hae done, and for which he ia now olsiming com- 
pensation, is within those proviaions of the present law, 


The defendant makes the further contention, in 
support of ite apperl, that the contrnet here sued upon by 
the plaintiff is invalid beonuse the work contewplated was 
not intended to meet the needs of the school district for 
the then ensuing year, but that, according to.the stipula- 
tion entered imto by the parties, the ssid "alterations and 
remodeling wes to be made and the additions te the east end 
of the buildings were to be erected from time to time, both 
at that time and at other times in the future, as the future 
growth and needs of the said school might require." This cone 
tention is based on the fact that the tax levying powers of 
the Board of Educstion are limited to those granted by the 
legislature in section 199, of chapter 122, of the statutes 
wherein such boards are empowered to levy the tax therein speci- 
fied “annuslly"; for the purpose of establishing andsupporting 
schools for a specific period “in each year.* in sypport of 
its contention the defendant relies upon Qleveland, Cincinnati , 
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Ghicagd and St. Louis Ry. Coe v. The People, 208 11. 9, 


wherein the oourt, referring to this section, said that 

*the seotion of the statute under which the levy for builde 
ing purposes was made, designates the levy az an ‘annual 

tax levy’ and the section as a whole, clearly indicates 

that the levy made by virtue thereof is intended to provide 
for the wants of the School District for the enguing school 
year only, and not for its further future needs,” In that 
case it appeared that the proceeds of a tax levy which had 
been ma. de by a board of directors of a school district, for 
building purposes, were not, in fact, to be used for such 
purposes, "but that it wae their intention to use the fund 
thus raised to erect 2 school house, the erection of which 
they then had in contemplation but the erection of which 

they had not fully agreed upon." The court held that it 

was clear that the board of directors of s school district 
could not levy a tax for “building purposes*® with a view 

to accumulate a fund to be used at some time in the future, 
with which to build o school house, the ereotion of which they 
had in contemplation but which they had not decided to buidd 
at the time the tax levy is made, and which has an existence 
only in the minds of the several members of the board of 
directors." In our opinion, that decision is not in point. 
The stipulation on which the issues in the case at bar was 
submitted to the trial court, is to the effect that while 

the work called for in the drawings and specifications prepared 
by the plaintiff wea not intended to provide for the needs of 
the district, for the then ensuring year *only", such work was 
to be done from tine to time, “both at that time and at other 
times in the future’ as the growth and needs of the school 
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might require. in other words, the stipulation is to 

the effect that these drawings and specifications covered 
repairs, alterations and additions, some of which were 
intended to provide for the needs of the district for the 
then ensuing year ond were to beerected “at that time*, and 
that these drawings and specifications »lso sovered further 
repeirs, alterations snd additions to be erected at other 
times in the future, as the growth and needs of the school 
required, Such a program would appeal te anyone as both 
wise and economical, It would, in our opinion, be an un- 
reasonable construction of the statute to hold that the 
Board of Education could not contract to pay for archie 
tectural services for the preparation of drawings and 
specifications covering reprire, improvements and additions 
or the work of remodeling an existing school building or 
buildings out af the proceeda of a tax levy for building 
purposes, unless it were shown thet all thework contemplated 
by such plane and epecifications wae to be done within the 
next ensuing year. In cur opinion, the provisions of the 
Act are such as to permit ® board of education to legally 
contract fer such plans and specifications covering « pro- 
grem of alterations, repaire and additions to existing builde 
ings, although the execution of the work which they cover may 
not alk be done within the next ensuing year. It clearly 
appears from the stipulation of the parties in the case at 
bar that at least a part of the work contemplated by the plane 
and specifications in question, was intended to meet the needs 
of the next ensuing school year ond was intended to be done 
within that time, In The People v. Bell, 309 111. 387, the 
court pointed out that “it has been decided that a board of 
educetion cannot levy = tax for building purposes with a view 
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to accumulating a fund to be used for that purpose at some 
future time, but which had not been deoided upon at the 


time when the levy woe made. (Cleveland, Sincinnati, Ghioago 


and St. Louis Ry. So. ¥. The People, 208 111. 9). The author- 
ity to levy a tax for building purposes is intended to provide 


for the needs of the district for building, repairing and im 
proving the school houses and property for the ensuing year 
and not to previde a fund for possible future needs, * * * 

A Building tax cannot be lawfully levied when no part of it 
is intended for the ensuing year ond where the levy is mace 
for the purpose of raising e fund for pessible future needs," 
The sourt then pointed out thet in that case the record 
showed that no part of the building tax there involved was 
néeded for the ensuing year nor woe the expenditure of any 
of the proceeds of the tax” contemplated for that purpose, but 
only for the purpose of seeting possible future needs, Ag 
above pointed out, the contrary is the case here, 


The judgment of the Superior Gourt of dook County 
is affirmed, 


JUNGHENT AFFIRMED, 


TAYLOR, PoJo AND O'CONNOR, Js GONGUR, 
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WALGREEN COMPANY, a corporation, > 
y OA f 3 
Appellee, 4 2 bette (UO 63 hed 
APPEAL FROM 
Ve 
MUHICIPAL GOURT 
MARK F. WADDEN and BICHAEL 5, OF CHICAGO, 
MADDEN, co-partners, doing ) 
business as Madden Brothers, ) 
) 
Appellants, ) 


Opinion filed June 23, 1936, 


MR.) JUSTICE THOMSON delivered the opinion 
of the court. 


By thie appeal the defendants, Madden Brothers, 
geek to reverse a judgnent for $5,587.83, yeewvered against 
them in the Municipsl Court of Chicago by the plaintiff, 

The plaintiff's statement of claim alleged that the defendants, 
as agents for the plaintiff had negotiated a lease with one 
Shapiro, as lessees, and sneother lease with Shapire and one 
Pavlos, a8 lessees, both leases involving business property; 
that the defendants had received a deposit of $5,000 on one 
lease and $1,000 on the other, as security for the payment 

of the rentals reserved in the leases; thet although it was 
the defendants’ duty to account for this money and turn it 
over to the plaintiff, less = reasonable and proper commission 
due the defendants, and although they had frequently been 
requested #0 to do, they bad refused to account for or pay 
said aume or any part of them) to the plaintiff, but had 
wrongfully ond freuduently converted the money so collected 
to their own use; that the fair and reasonable commissions 
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due the defendents on theee leases did not exceed $1278.00, 
which amount the plaintiff hed tendered them but which they 
had declined and that on account of the failure of the dee 
fendants to account, and by reason of their fraudulent con- 
version of the amounts they had eolleated, they had forfeited 
their right to any commission, end there was, therefore, due 
from them to the plaintiff the seid sum of $6,000 with inter- 
est. To this statement of claim the defendants filed an affi- 
davit of merits alleging that they had a defense as to plain- 
tiff's entire demand, which was that they had been employed 

by plaintiff to negotiate certain leases for the slaintiff 

as lessor, and that they had negotiated the leases already 
referred to, on which they had collected from the lessees, the 
eum of $6,060; that they were entitled to the reasonable and 
usual commiagions for said leases and to reasonable commissions 
for their services in and about the leasing of seid premises; 
that they had not refused to account to the plaintiff for the 
moneys regttved, but that the plaintiff, vy reason of its agree- 
ment with them understood the amount defendants were claiming 
as comuissions; that they had not wrongfully or fraudulently 
converted the moneys collected, to their own use, but that the 
commissions for leases which had been made upon the premises, 
and also on leases, "to be made and for which negotiations were 
then pending, upon the building to be thereafter erected in cone 
nection with the premises to be lensed in the building then 
completed,* had been earned by the defendants, and that @ 
reasonable commission for all of the services so rendered, 
pursuant to the rules of the Ghicago Real Estate Board then 

in effect. under which, by agreement of the parties, the 
operations were being had, amounted to $6,192.00, which was 
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more than the amount of the plaintiff's claim, Apparently 
the affidavit was intended to cover the commissions claimed on 
the Shapiro lease and the Shapire snd Paulos lease and also 
other leases on which negotiations were pending when those 
leases were executed, Fursusnt to a rule entered on motion 
of the plaintiff, the defen ants later filed a bill of pare 
ticulars, which, in substence, set up that the comnissions 
Glaimed by them consisted of $639.00, on the ‘Shapiro lease, 
two items of $228, and $2625.00 on the Shapiro and Paulos lease; 
end as to the third item claimed, the bill of particulars set 
forth that “the two upper floors, including new building, 
were held at $18,000 per year rental; the defendents had 
procured a tenant therefore, Maurice 2. Ualey, who wae able 
and willing to pay said rental upon the completion of said 
building, and was ready ond willing to enter into a lease 
therefor, when relations with the defendente were terminated 
and discontinued by the plaintiff. That defendants had pere 
formed all necessary services on their behalf, and obtained 
gaid tenant and thereby became end are entitled to commission 
on said $18,000 at 15%, amounting to $2700.00." The aggregate 
of the items set up in the bill of particulars was $6192.00, 
which was the amount alleged in the affidavit of merits, 


The property involved in this case is located at the 
northeast corner of Broadway and Larrence avenue, in the city 
of Chicago with a frontage of 50 feet on Broadway and 100 feet 
on Lawrence avenpe, It is improved with a three story brick 
building, covering the entire Sroadway frontage and extending 
65 feet along Lawrence avenue from the corner, leaving the 
@est 35 feet vacant. fhe plaintiff sequired this property 
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on a 99 year lease, through the efforts of the defendante, 
the latter then representing the former owner. In connec= 
tion with the negotiations which resulted in the 99 year 
lease, Wadden Brothers made various representations to the 
Plaintiff as to the possible inoome that might be derived 
from the property, over and above that which the previous 
owner had been receiving. At the time the plaintiff ace 
quired the property, it contained two stores, the north 
hald of the first floor being occupied as a grocery and 
the south hal@ as a drug store. 


Walgreen, president of the plaintiff company, 
testified that he told the defensnt, Michael &, Madden, 
that “if he would get an acceptable tenant for the proe 
perty we would be very glad to get it;" that he knew in 
& general way what was being done in that direction, and 
that he had probebly seen certain circulars which the de- 
fendants were using in that convection, Wichmel S, Madden 
testified that when he and Ynlgreen were looking over the 
prope rty prior to the sequisition of the 99 year lease by 
the plaintiff, Walgreen asked what he could rent the groe 
cery store for, It was thn under lease until the followe 
ing May at «2 rental of $125 a month, Madden stated that 
they could get at least $250 2 month and possibly $300, 
and Walgreen replied that if he ould rent it for $200 
a month he would buy the property and would pay, “the biggest 
commission you ever made in your life for renting = store of 
this kind," and that he replied that all they wanted was 
* the wogular Real Egtate Board commicsion.* Madden further 
testified that on this occasion he told Walgreen he febt 
sure that they could rent the space that was then vacant 
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and get the same rental for a store in thet space as they 
could get on the grocery store, but Walgreen said be hed 

no intention of improving the vacant part of the premises; 
that Madden told him he thought he would deeide he could 

not afford to keep it vacant when he saw the rents that could 
be procured, whereupon, Walgreen told him to see whet he 
could do, A few days iater the 99 year lease was executed 
and plaintiff made a deposit on it, and Madden testified that 
at that time he told Walgreen thet Shapiro hed been interested 
in the property and he thought he gould be interested in 

the store to be erected on the vacant part of the premises 
fronting on Lawrence avenue, as well ae the existing store in 
the north half of the existing building fronting on Sroadway, 
bf Yalgreen would build it for him, whereupon, the letter 
said: "Work 1% owt and see what is the best you ean do," 
Madden testified that he said to Walgreen that if he would 
build a three story building on the vacant part of the proe 
perty and thus extend the existing building from 65 feet to 
100 feet, *We oan rent the other tro upper floors and get a 
big rent out of it, between $10,000 and $12,000 a year," 

and thet Walgreen replied, “See what you can do.” Madden 
testified further thet the defendants thereupon got out a letter 
and ciroular, copies of which he sent to "algreen for suggest- 
ions but shich Walgreen said he could not improve upon, This 
circular was to the effect that the defendants had for rent 

at the northeast corner of Broadway and Lawrence avenue * The 
second and third floors (building to be remodeled) 50X65 or 50 x 
100 feet, giving 3,250 or 5,000 feet on each floor." 


Madden's testimony was further to the effect that 
he told Walgreen he hoped by the time the plaintiff had title, 
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the defendants would have a good deal of the property rented, 
and that Walgreen told him hehoped they might "work it out 
nearly as well as you think you oenj* that at the time they 
sent out the circulars sbove referred to, the defendants rere 
negotiating with Ghapiro; thet at the time he told Walgreen 
that if he woud put up @ three story building on the vacant 
part of the property he wes setisfied they could rent the 
upper floors for at least #10, 060 or $12,000 a year, Walgreen 
replied All right, if you ean get that, we will build on it," 
whereupon Madden said they would go ahead and see what they 
could work out and thet they would know pretty definitely by 


the time the 99 year lease was concluded. 


The defendants procured Ghapire and Paulos as 
lessees for the Broadway store, for a term of ten years, 
at an aggregate rental of $42,600, That lease was executed 
and the lessees peid the defendants $1,000 on thet lease. The 
defendants also procured Shapiro as & lessee of “the store 
room on the first floor of 2 building to be erected on the 
lot fromting” on Lawrence avenue, et on aggregate rental of 
$39,000, also for a term of ten years, on which this lessee 
paid the defendants a deposit of $5,009. Hone of thie testie 
mony Of Wadden wee denied by Walgreen, 


There is no controversy between the parties as to 
the commission to which the defendants are entitled for their 
successful negotiation of the lease of the troadway store, te 
Shapiro and Paulos, which smount ia 9639.00, In putting in 
ite case and as tending to show the amount due from the plain- 
tiff to the defendants as to that item, the plaintiff intro- 
duced in evidence Rules 1 to 4 inclusive, of the Ohicago 
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Real Estate Board, which state how commissions shall be 
computed in ‘negotiating Leases for business and residence 
property.* Ryle 4 provides that "Where = term exeseds one 
year, use ae 2 basis of charge, 6% and add for each six 
months or fraction thereof over one year, one half of 14, 
which rate shall be figured on one average year's rental 
ef the entire term," 


It is the plaintiff's contention that the comnlesion 
to which the defendants are entitled for their services in 
negotiating the Shapire lease on the Lawrence avenue store, 
which was to be included in the building to be erected, should 
be based upon the same rule. On the other hand, the defendante 
contend that the commiasion due them on that item should be 
computed under the terms of another rule of the Chicago Real 
Estate Hoard, known as Fule 10, In support of that conten- 
tion the defendmahte offered thet rule in evidence but the trial 
eourt sustained an objection interposed te that offer, by 
counsel for the plaintiff. Rule 10 reade as follows: * The 
charge for negotiating leasee which contemplate the erection 
of a building for # tenant shall be 34 on the value of the 
lend as calowlated in the making of the lease, and 3% on the 
proposed building and appurtenances.” As ealoulated under the 
terms of that rule, the commission due the defenionts for the 
negotiation of that lease as they sllege, would saount to 
$2853,00, while their comsiesion would ve only $639 on the 
lease for the Brondway store, although both leases were for 
the game period of time and the lease on the Lawrence avenue 
store called for an aggregate rental which was less than thet 
called for by the lense on the roadway store. 
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In our opinion, the trial court did not err in 
sustaining plaintiff's objection to the introduction of 
Rule 10, If the contention of the defendants as to this 
rule sho.ld be upheld, they would be entitled to a commission 
of $8853.00 if they negotiated a lease for the store rented 
to Shapiro for one year only. Ae the rule reads, it does 
not seem to us to be applicable to such a situation as that 
presented by the facts relating to the plaintiff's premises 
and the Shapiro lease. If it could be said to be applicable 
at all, to such & lease, it could only be considered admiss- 
ible after a proper foundatiog for such admission hed been 
laid by competent testimony. According to the testimony 
submitted in behalf of the defendants, their agreement with 
the plaintiff as to their compensation for services rendered 
in connection with all these leasés, was that it was to be 
*the reguler Real Estate Board comnission,* To make Rule 10 
admissible, it was incumbent upon the defendants to show that 
the reguler Real Estate Board comnisston for negotiating @ lease 
ef a store room, to be locsted in a building or addition toe 
an existing building to be erected under all the circumstances 
surrounding this property, was one based upon Rule 10. Wo 
such evidence is in the record and no testimony to that effect 


was offered, 


In support of their appesl the defendants contend 
that the trial court erred in rejecting testimony which was 
offered by them, with reference to their efforts to procure 
a tenant for the second end third floors of the olaintiff's 
building, as it wee to be altered by the erection of the proe 
posed improvenent in connection with the vacant part of the 
property, The defendants offered to show that they procured 
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one Daley, who wae ready, willing and able to lease those 
floors for s period of ten years at a rental of $18,000 

per year, but thet the plaintiff declined to enter into « 
lease with Deley and announced thet it had concluded not te 
put up any structure on the vacant part of the property; 

and thet therefore, the Daley lease was not consummated. The 
trial court rejected all offers of testimony on that question, 
apparently on the ground that the defendants had not set that 
matter up as one of their defenses, In this, we are of the 
Opinion the trial caurt erred. fhe affidavit of merits 

filed by the defendants not only slleged that their services 
had resulted in the negotiation of the Shavire and the ghepire 
and Paulos leases, but alse that they were entitled to com- 
missions on leases “to be mede and for which negotiations 
were then pending,* end that the aggregate of the commissions 
Claimed was $6,192, Later, rhen the defendants filed their 
bill of particulars, it enumerated commissions claimed by 

the defendants aggregating the «mount which had been ses 
forth by them in their affidavit of merits, one of which was 
the comnission Claimed for services rendered in procuring 
Daley aa a tenant for the tro upper floors of the renodeled 
building. Plaintiff mede no motion to strike that bili of 
particulars, as being without the allegations whioh the defend= 
ants had made in their effideavit of merits, but the parties 
proceeded to trial on the issues made by the pleadings, as 
filed, 


The plaintiff contends thet the action of the 
trial court in sustsining the motion to exclude the Deley 
transiction from the jury was proper: (1) Because an agent 
who collects money belonging to his principal hee no right 
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te set off against it an antecedent debt due him from the 
Plaintiff without firet showing on agreement on the part 

of the principsl that this micht be done; (2) RBeeause the 
plaintiff's action is for conversion, snd therefore a con- 
trary demand based upon contract is not a proper subject 

for recoupment or counter claim; and (3) Because the claim 
of the defendants, besed on the Daley transaction, was for 
unliquidated damages not arising out of the cause of action 
involved in the plaintiff's suit. In our opinion, none of 
the points thus raised in sup ort of the ruling referred to 
is sound. That the Daley transaction did not involve an 
antecedent debt claimed by the defendents from the plaintiff, 
ie, in our opiniog, clear from the evidence, We are further 
of the opinion that it ie equally clear thet no conversion 
was involved in this case. At 10 time, even on the plaine 
tiff's own theory of the case, as disclosed by the testimony 
submitted by it, did the defendants refus¢ to account to 

the plaintiff for the deposits it had received on tke two 
leases which were executed, or to eredit the plaintiff with 
the amount of those deposits in connection with their account. 
The only dispute between the parties had to do with the itens 
which might properly be charged ageinst those deposits as 
commissions due the defendants, We ere further of the opinion 
that this entire matter mede up one and only one trensaction, 
The evidence submitted by the defendants, which is not @m 
tradicted in the record, is to the effect that Michael 9, Madde 
told the plaintiff's president that if the plaintiff iuproved 
the vacant part of the prenises he could secure a tenant for 
the store room in that part of the property, on ® rental 
approximately equal to the rental which eoulé be secured for 
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the store room the plaintiff wanted to rent on the Broadway 

side of the existing Duilding, snd that if the new part were 
built up three stories and joined to the existing building, 

he felt he could get a tenant for the two upper floors in 

both buildings, who would pay $10,000 or $12,900 a year, and 
that Walgreen replied, “If you oxn get those rente I will 

build it,* and further, in substence, that he hoped Madden 
vould “work it out” ae he had outlined it. From that testi- 
mony it will be seen that the securing of 2 tenant, at the 
rentels suggested for the tro upper floors of the old and new 
Duildings, had something to do -ith the question of whether the 
pleintiff was going to erect the new building. Sefore a tenant 
had been found for the two upper floors, however, the evidence 
shows that a lease was concluded forthe store room in thenew 
building. If the defendents later found Onley who wae ready 
and willing to pay $18,000 a year for ten years for 2 lease 

on the two upper floors of the old and new building, that, in 
our opinion, Was in no sense a separate transaction, as bee 
tween the defendente and the plaintiff, out wae one of the 

items involved in the single transaction which was created when 
Walgreen told the defendants to go shead and see what they could 
do in the way of finding tenants for the property, it clearly 
appearing that that direction contemplated not only a lease 

for the Broadway store and a lesse for the store in the new builé 
ing, but also a lease for the two upper floors of both builde 
ings. The fact thet the defendants were to be paid a commission 
for ench lesse they negotiated does not affect thie situation, 
If the defendents secured tenants for the respective portions 

of the old and new buildings involved, they would, of course, 

be paid on the basia of each lease, mit therewould not be as 
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many transactions as leases, so far as the defendants and 
the plaintiff were concerned, although there would be, so 
far as the tenante and the plaintiff were concerned, In 
the brief én this court in behalf of the plaintiff, it is 
stated that Walgreen told the defendants "to go ahead and see 
what tenants they could get." Walgreen himself admite that 
he knew what the defendants were doing in thie connection, 
indluding the efforte to rent the two floors, The latter 
item was without doubt part of the single transaction between 
these parties, and the defendants should have been permitted 
to show what they did in that connection, If their proof on 
this point had followed the offer of teatimony which they 
made, it would of course not be denied that they were entitled 
to the usual commission due real estate brokers for such 
services, Although the counter claim of the defendants on 
this item originated in contract, it aay properly be made in 
an action which the plaintiff chooses to institute as a torg 
action, inasmuch se the counter claim arises, as we hold, out 
of the same transaction as does the plaintiff's claim, stow 
v. Yarwood, 14 111. 424; Brigham v. Hawley, 17 I11. 38; 
Streator v. streetor, 43 11. 155; Spurgin v. Kruse, 125 111. 
App. 507; 34 Gye. 687, The franesaction between these parties 
involved the plaintiff's engagement of the defendsnts' sere 
vices, to find tenante for thie property. In bringing this 
action the plaintiff had oecasion to mention only those items 
affecting the Broadway store lease end the Lawrence avenue stor 
lease as those happened to be the ones on which the defendants 
Teobived deposits, But that dees not alter the fact that the 
plaintiffs action in based on its transaction with the defende 
ants, involving ite employment of the defendants to seoure 
tenants for 211 of the premises, if possible, 
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if, upon the retrial of this case a balance 
is found to be due from the defendants to the plaintiff, 
after allowing the defendants to deduct commissions from 
the deposits received by it, on the basis outlined in 
thie decision, we are further of the opinion that interest 


‘\. on that balance should not be inoluded in such judguent as 


‘ may be entered in favor of the plaintiff. Interest was 
allowed on the amount found te be due the plaintiff end 

was included in the judgnent here appealed from, appterently 

on the theory that there had been en unreasonable and vera- 
tious delay in payment. Im our opinion, the record does 

not support thet position. The leases on which the defende 
ants received the deposits here sued for were exeouted after 
the middle of August. At that time the plaintiff's agent — 
asked the defendents for the depasits and the latter suge 
gested that the matter of thelr commissions be determined and 
settled at the same time. The defendents claimed thet they were 
not able to determine the amount of the comuissiogs until they 
knew what the cost ofthe new building was going to be, (this 
being & necesenry element of the calculetion under Rule 10,) 
and the plaintiff's agent promised to furnieh the defeniants 
that information. Early in September, counsel for the plaintiff 
sent the defendants a letter demanding the deposits. A month 
later counsel for the plaintiff wrote the defendmts, giving 
them the estimated cost of the new building ond asking them 

to send him at their earliest convenience a statement of what 
they were claiming for commissions on the Shapiro and Paulos 
leases, One week after that letter was sent, this law suit was 
instituted, It is difficult to comprehend how such & situa- 
tion can be construed as in any way involving sn unreasonable 
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14 
Or vexatious delay. 


In support ef its contention that interest should 
be sllowed, plaintiff bas called ovr attention to a number 
of decisions which in our opinion are not in point, for they 
involved situations wherein the agent, on its own accounting, 
showed a balance due from it to the slaintiff, but nevertheless 
refused to turn it over bu? rather used it as & means of attempt- 
ing to compel the plaintiff to settle the controversy between 
them on the agent's terus. in the gase at bar it does not 
appear that the defen’ ants at any time admitted there was 
any balance due from then to the plaintiff, but they elaimed 
there were commissions due them equal to the amount 4m defende 
ants’ hands and more. As already stated, we are unable to agree 
with the contentions of the defendants, on the evidence in this 
record, #0 far as their attempt to apply Rule 10 to the Lawrence 
avenue lease is concerned, but we find nothing in the record 
to indicate that their contention to the contrary was not 
a bona fide one, and if they made thet contention in good 
faith, and chose to endeavor to meet the action brought by the 
plaintiff on that theory, their doing #0 may not reasonably 
be construed as an unreasonable and vexatious delay in the 
settlement of thie aatter. Jpylor v. Graig, 205 Ili. App. 334. 


It appears from the record that when the plaintiff's 
agent first demanded that these deposits be turned over and 
the defendants requested information ae to the estimated cost 
of thenew building, so as to enable them to figure their com 
missions, 2nd suggested that the commissions be settled and 
adjusted in connection with the tarning over of the deposits, 
the parties went to the roome of the Ghicago Real Egtate Board 
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and consulted with some one there, apparently on the question 
of the applicability of Rule 10, Defendants sought to show 
what took place on that ocoasion, and they contend that the 
trial court erred in sustaining plaintiff's objections to such 
offer of proof, In our opinion, the trial court did not err 
he sustaining theese objections, se far as anything we have been 
le to find in the record would indicate, 


For the reasons we have given, the judgment of 
the Hunicipel dourt is reversed and the cause is remanded 


to that court for a new triel. 


JUDGMENT REVERSDD AND GAUSE AEWANDEDes 





TAYLOR, ;: P.°d.4ND O'CONNOR, J. CONCURe 
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, MR. JUSTIG! THOMSON delivered the 


Opinion of the court, 


By this appeal the defeniant, City of Chicago, 
secks to reverse a judgnent for $1500, recovered against 
it in the Cireuit Court of Cook County by the plaintiff, 
Mae Laughlin, in en action for personal injuries. fy her 
declaration the plaintiff alleged thet while walking slong 
@ publio sidewalk on 47th street in the City of Chicago, 
she was ceused to fail, when her foot went into a hole or 


broken spot in the sidewalk, 


The evidence submitted to the jury by the olain- 
tiff tended to support the allegstinns of her declaration, 
and counsel for the defendant concedes that on the issue 
of liability 1t amy not reneonably be contended that the vere 
dict and judgment appealed from ere ayainat the manifest weight 
of the evidence, But it is contended on behalf of the dee 
fendant that the verdict and judgment are against the manifest 
weight of the evidence, on the queetion of damages; that all 
the plaintiff is shown to have suffered was 2 sprained ankle, 
and that damages to the extent of $1500, is more than the 
plaintiff is shown to have suffered, In our opinion, the 
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evidence was such ss to warrant the jury in finding that the 
plaintiff suffered more than a sprained ankle ae 2 proxi wate 
result of her fall. On this question, the plaintiff herself 
testified, not only as to her ankle injury but also that after 
this fall she experienced what she referred to as *female 
trouble," and that she hed had nothing of thie sort previously, 
that whereas she had always been very regular oa to her mene 
etrual periods, since her fall she rever knew when that would 
COMe, The physician who attended her testified about the 
ankle injury end also that the plaintiff complained of pain 
in her abdomen when he firet celled to treat her, and eaid 
that she was having some vaginal hemorrhage. He desoribed 
his treatment of the anklé and added that he olso treated 
her for her "female conditions” that sole days later he made 
an examiyation and found that the womb wae lower than it 
should be, @ that it “apparently hed been torn from its 
moorings snd was tilted back @ little, sort of twisted on 
itself, seemed to be 2 little larger than normal, and seggy;" 
thet he found this condition *a Little improved" sbout a 
month later; thet he oslled to see theplaintiff daily for 
about three weeks and then onoe or twice a week for a time; 
that the last time he eaxmmined her was ebout four months 
prior to the trial, and ae a result of the examination he 
made then he found that "the uterus wes down and she was 
having some trouble and she needed some surgical attention," 
He further teatified that he had had oocagion to trent the 
plaantiff professionally prior to her fell but never for any 
trouble in the abdominal region. He stated that in his 
opinion a fall could produce the condition he found upon 
examination of the plaintiff immediately after the socident 
involved in this case, and thet he believed her condition 
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would not permanently improve unlese she was esiven some 
surgical treatment. On the other hand, a dootor testify- 
ing in behalf of the defeniant, stated that in his opinion 
the conditions described by the plaintiff's dector, would 
not result from euch a fall as was described in the hypo- 
thetical question put to hia, 


On that conflicting testimony, we are of the 
Opinion this court would not be ®erranted in disturbing 
the judgzent appealed from, by reason of the amount of 
the damages fixed by the jury. 


In support of its appeal the defendant makes 
the further contention that the trisl esurt erred in 
refusing to give an instruction tendered by it, in which 
it wes sought to tell the jury that plaintiff's deoclarae 
tion was merely an unsworn statement of what the plain- 
tiff claimed, and that it neither proved nor tended to 
prove any xllegetion conteined in it relating to the case, 


In cur opinion, the action of the court with 
reference to this instruction is not such se to warrant 
this court in disturbing the judgnent., As an abstract proe 
position of law, the statement contgined in the instruction 
was correct, However, the trial court instrueted the jury 
that both the questions of liability and damages were matters 
te be determined by them, solely from the evidence, and under 
the instructions of the court, snd that it wae their duty to 
decide the conse from the evidence, given on the witness stand, 
in the light of the instructions of the court as to the law 
covering the case, = *You are not allowed to consider anythang 
not shown by the evidence end must must confine yourself to 
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the ectual damage shown by the evidence, ond nothing else,” . 
Moreover, there is nothing in the record to show that the 
jury ever sew the declaration, The court should not permit 
the pleadings in civil actions to go to the jury and we must 
aeaume the court did ite duty in that regard. Larette v. 


Director General, 306 111. 346. 


 gnother contentinn made by the defendant is thet 
it appears from the record that two of the jurors signing 
the verdict which was returned, were not among those sworn 
to try the issues, Among the jurors sworn to try the issues 
were two whose names are shown by the record to have been 
*John J. Reynolds," end *Milford B. weetfal." Among the 
jurors who signed the verdict, as atom by the record, the 
foregoing names do not appear but instead of them we find 
*John J. Reyneloh* ond Wilfred 8. wenfall." Ae to this 
matter it is sufficient to say that nothing appears from the 
record showing that any objection to these diserepanctes in 
the names of these jurors, was called to the attention of the 
trial court or made the besis of any ehjection there, The 
defendant may not raise the question in this court for the first 
v. Hermann, 187 iil. 40. 





For the foregoing reasons, the judgnent of the 


| Girouit Court is affirmed, 
/ JUDGMENT AFFIRMED. 


TAYLOR, P.d. AND O'CONNOR, J. CONGUR. 
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Opinion filed June 23, 1926, 


UR, JUSTICE TiOMSOM delivered the opinion ef the 


By this appeal the plaintiff administrator 
seeks to reverse a judgment é@¢ntered in favor of the defendant 
in the Gity Court of Chicago Heights. The judgment was based 
upon the verdict of a jury finding the issues in favor of the 
defendant. The action brought by the pleintiff was an action 
on the oase in which he, as administrator, sought to recover 
damages resulting from the alleged negligence of the defende 
ant, in driving his automobile so aa to cause the death of 
the deceased, Patricia i. Small, a little girl five and one — 
half years old, who wae the deughter of the plaintiff. In 
support of hie appeal the plaintiff contends first, that the 
verdict and judgnent are against the manifest weight of» 
the evidence, and second, that the trial court erred in giving 
certain of the instructions, 


The sccident involved in this case ecourred at the f 
northwest corner of Chicago Road and MoEldowney Place in 
the City of Chicago Heights, Chicago Road runs at a slight | 
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angle bearing just a little to the east as it goes south. 
It contains « double street oar track, At the time in 
question this etreet car line waa not much used, the 
testimony showing that there wes only one oar operated 
over ite tracks in the sorning ond another one in the 
evening. Chicsgo Road in 45 feet wide from curb to curb 
and the weet rail of the south bound street car track 

is located 15 feet east of the west curb line, Molldowney 
Plece somes into Chicago Road from the weet but dees not 
extend esat from Chicago Road, It is 24 feet wide from 
curb to curd, and just inside the north ourbthere is a grass 
plot 5 feet 6 inches in width and inside of that there is a 
6 foot concrete sidewalk. Along the west side of Chicage 
Road there is aleo a conerete sidewalk which is 14 feet 

6 inches wide at the point where it joins the six foot 
sidewalk on Mokldowney Place, At the northwest corner 

of these two streets there is a frame store, which at the 
time of this occurrence was cccupied as a delicatessen or 
grocery store. That atore is 24 feet 3 inches wide and ites 
entrance door is loonted at the middle of the front of the 
store, A little leas then 100 feet north of the point 
where Mokldowney Place runs into Chicego Koad from the 
west, there is another street extending east from Chicage 
Road, known as MeEldowney Street. About 400 feet north of 
MoEldowney Place, 15th street interseets Thiengo Road rune 
ning east and west. 


The cocurrence in question happened at abot a 
quarter of one om an afternoon lete in March, 1924. The 
Little girl whose death eas ocensioned by the injuries she 
received at the time of this ocourrence, ap orosched Chicago 


Road from the west, coming along the sidewalk on the north 
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side of Mokldowney Piace. ‘She wee on her way to a sohool 
she attended, located on the east side of Ghiongo Road 

at 15th street. As she reached Chicago Road she procecded 
over the crosewalk opposite the north sidewalk of Woefldowncy 
Place and as she was going over that crosewalk she was 
struck by a Lincoln sedan whi gh was being driven south in 
Chicago Road by the defendant. A Ward Baking Company auto- 
mobile truck was standing in front of the store ah the 
northwest corner of Ghicago Road and Meildowney Place. 

The truck wes in the west roadway of Chicago Koad and was 
drayn up to the curbstone, facing south. 


One, Macklu, testifying for the plaintiff eaid 
that he was 21 years of age and was a student at St. Agnes 
Gollege at the time in question. ie wes walking north on 
the exst side of Chicago Road and returning to school at 
15th street, When he was 15 or 20 feet from the crogeswalk 
over Chicago Road at the north side of Mofldowney Place, 
he eaid, he noticed the defendant's car swaying, “the oar 
skiddedy that is whet attracted my attention.” He turned 
around and caw the iittle girl's books flying through the 
abr and he then ran over and picked her up. He testified 
the defendent's car skidded "twenty five or thirty feet from 
the north crosswalk." At another point in his testimony 
thie witness stated that frow the time he first noticed the 
defendant's oar until it came to a stop, he would say it 
moved south about 50 or 6O feet, and when he saw the suto- 
mobile swaying ond skidding it was straddling the weet rail 
ef the south bound track in Chicego foad, and in his opinion 
was going 10 or 15 miles an hour, On cross~examination he , 
testified that the defendant's car skidded about 40 feet 
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from the time he first saw it until it stoppedé He then 

said he did not know whether it skidded that far but he knew 
it skidded thirty feet, © *the front end of the oar started 
to away as it hit the north end of the store." <A plat which 
ie in evidence shows that the north end of the store is about 
24 feet from MeFldowney Place. This vitnese wae interrogated 
on cross-exsmination about oa written statement he bed signed 
the morning after the occurrence, in which @ statement 
appeared to the effeot that "the first time I saw the 


Lincoln sedan it waa stopped and the tires were skidding, 
the skidding attracted my attention; it skidded about 8 


or 10 feet." He testified that when he signed this state- 
ment he was “rattled”; thet he had been called to the 
oftice of the school and that he wes afraid that he “was 

a bit scared* because he didn't know what it was all about. 
He said the statement was all true except as to the ei cit 
or ten feet. He textified further that the father of the 
aeceased used to take her to ediool in his car; that he had 
not seen her walking te school on any previous ocession 
but there was always comeone with her except the day she was 
killed, He testified that the plaintiff was a friend of 
his father. 


There is little or no conflict in the testimony 
about the point at which the defendant's car came to & stop 
after striking the deceased. The vitnesses testified that 
the oar was headed a Little southeast with the front end 
at. about the middle of both Mokldowney Place and Ghicago 
Road and the rear end of the car about opposite the north 
curb line of weRldowney Place, ~ some of them say it was 
several feet north of there. 
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Another Witness for the plaintiff, Rogelle 
Gull, & girl 13 years of age, testified that she was 
also on her way back to sohool at the time in question 
and that she was walking exst om the north side of 
MeSldowney Place about 75 feet behind the deceased when 
the latter was sbout 25 feet from the crosswalk extending 
ever Chiongo Hoad. She testified thet when she saw the 
deceased at that point she was walking; thet she (the witness) 
thought she heard someone calling her from the west and she 
turned sround to look, ~ "J looked for quite a while, When 
I turned the other way I saw the car knook her down * * * 
she was «bout to the truck * * * The next thing I saw she 
Was under the car, about the middle of it * * * the front 
part of the oar hit her." On crogs-examination she said 
there was a Ford truck ‘about in front of Skelton's grocery 
store * * * This truck was about ten feet north of that 
crosewalk where pedestrians cross over * * “ From the time 
I turned away until she was stmuck I do not know by seeing 
whether she was walking or running, but when she was ahead 


of me she was walking." 


Sedik was the proprietor of a garage locstedon 

the west side of Ghieago Road, the center of which was 100 
feet north of MoEldowney Place. He testified for the plaine 
¢iff that he was in front of his garage when the defendant's 
car passed that point going south on Chicago Koad and that 
his beet judgment was thet it was traveling about 25 miles 
an hour; that he noticed the defendant wae driving the oar 
and as he passed the point where the witness was stunding he 
looked over toward the west, This witness also testified tot 
there was a truck standing on the right side of Chicago Road 
fabout 10 or 15 feet from the corner." and thet it *had a bie 
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body on it*. 


Skelton was the proprietor of the store at the 
northwest corner of Chicugo Road and MeFrldowney Place, 
He did not witness the accident but heard of it as soon ae 
it happened. He testified that the front end of the truck 
standing in Chicago Road was “even with the north edge of the 
front door of the store, - it was & Ward Baking Company's 
truck with an enclosed body.* 


A Mre. Baily testified for the plaintiff that she 
was a friend of theparents of the deceased; that the latter 
was a very bright little girl and had the intellect of a 
child nine years or ten years old; that she had heard her 
parentea give her instructions about crossing the street, 
telling her “to be very, very careful"; that she seemed to 
appreciate the instruétions and responded to them intelligently; 
that the witness had crossed over se street with her and before 
they went socress the little girl would look beth ways. 


The plaintiff testified that he was the father of 
the deceased and that she had started going to school « few 
days after the holidays; that for a period of a month he took 
her to school but that he did not take her in his automobile 
but walked with her; that later, when the weather was bad, 
he took her to school in his automobile. He further testified 
that he taught his little girl to cross the street at this 
crosswalk where she wae injured; that he took her and showed 
her where to stand and instructed her to walk out and léok 
in both directions and proceed across the street slowly; and 
that he did this every day during the period he took her to 
school, After about a sonth, he testified, he ellowed the 
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deceased to go to school herself, but that he followed ber, 
without her knowing it, keeping on the opposite side of 

the street and a Little behind her, and that he watched her 
as she came to the crossing end observed how she conducted 
herself; and that he kept this up for about a week. After 
that she wae allowes te go to school and return alone. 
Sometimes there rere other children with her and somtimes 
not. He teatified that the deceased was a very intelligent 

. child with a mind of a child of about 11 years. Referring 
to the instructions he had given her he testified that he had 
told her to stop and look both ways and make sure there 

were nO machines coming from either direction, as the machines 
could go faster than she could and therefore she must not 
run into the street but proceed very slowly. On crosseexeminae 
tion he testified that when he begon taking the little girl 
to achool he took her in the morning and at noon, and in the 
evening her mother arranged to be up town doing her shopping 
about the time school was out so she could walk home with 
her, but that did not happen every day, tut that he would 
take her home in the morning and arrange if possible to take 
her back in the afternoon, He testified that the traffic 
along Chicago Road in the early months of the year was very 
light. He aleo testified that Ghicago Road was a part of 
voth the Dixie Highway and the Lincoln Highway. The fore 
going was the substance of all the evidence submitted in 
behalf of the plaintif?f,. 


For the defendant, one Jurgenson testified that he 
was a retired farmer and at the time in question he, accom 
panied by bis wife, was driving in an automobile north on 
the enst side of Chicago Road and approaching Mei ldowney 
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Place, intanding to turn west in that street; that when he 
was about half a blook away from Ncfidowney Place, he saw 
the defendant's car ap rosnching from the north, also about 
half a block away from Mokidowney Place; that he was driving 
his own car about 8 or 10 miles an hour and his judgment rae 
that the defendant's car was coming south about 10 or 12 
miles an hour; that he, the witness, slowed down to about 
five miles #0 that the defendant's car would pass in time 
for him to turn into Meiidowney Place behind it; and that 
when the defendant's car had resehed the McZldowmney Place 
Crosswalk where the accident happened, the witness had reached 
a point 50 or 75 feet away. He further testified that his 
best judgment as to the speed of the defendant's car when 

it approached the place of the accident, was that it was 
going about 8 or 10 miles an hour; thet he did not observe 
any vehicle on the strest except the truck in front of 
Skelton’s store, facing south; that the little girl * oume 
running out to cross the street end ran right in front of 
the automobile, — from lokidowney Place on the walk - she 
was running east crossing Ghiosgo Road * * * she passed in 
front of the truck *" * about 6 feet from it - when she 

got by the front end of the truck se that she was clear of 
it, she sutomobile was right there. When she got past the 
front end of thetruck so that she was in view of the on- 
coming Linebimthe bumper hit her and knocked her down, The 
automobile stopped * * * It turned just as quick as she 
come in front of it; turned east to the left. From the 

time it strua& this youngster until it came to « stop, it 
ran 8 to 10 feet. When it came to # stop it was in a diagonal 
direction. When the Lincoln car got alongside of that truck 
it was 4 to 6 feet from it." On cross~-examination this wit- 
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nese testified that the streets were wet and the pavements 

“ gkiddy and slippery;* that he kept his eye on the defend» 
ant's car because he was expecting to turn into Melldowey 
Place; that the truck was directly in front of the store 

and not north of the doorway of the store, e "it was about 

6 or & feet from Mokldowney Plece." In the course of his 
orosseexamination this witness wae asked hew close the 
defendant's car was to the crossing when he saw the deceased 
rumning on the west ai dewalt, He answered thet he covld not 
gay exactly, and counsel for the plaintiff then asked him 

to give his *notion’ about it and he anewered: *Oh, 4 to 6 
feet, I should say.” The next question was; *And she was 
over on the sidewalk, running?* and the witness answered, 
*Oh, Ho." Gounsel then seid: "You told us you saw that 
child on the sidewalk running over," end then he again asked; 
“How close was his cer to the crossing st that time?*® The 
witness answered: "I couldn't easy; oh, maybe 4 to 6 fest." 
We have quoted this part of the testimony of thie witness 
because the contention is made that the witness is not to be 
believed because he testified to things that were impossible, 
as the deceased could not run from the sidewalk to the point 
where she was struck, while the defendant's car was only going 
4 to 6 feet. In our opinion this contention is not war ranted, 
In te first place, from the quotations made it will be seen 
that the witness was only asked for, and was making merely 
an approximation, If the crosswalk wes as wide ae the sidee 
walk it had a width of 6 feet. There is nothing to show 
whethor the deceased was on the north side of that crosswalk 
or on the south side of it, or in the middle of it when she 
was struck, Moreover, there is nothing to show jusg how far 
she was from the west curb when she was struck, Presumably, 





ataeueveg wit bas vor oor uteorte de, $ sit Ras yir': daha * 20m, 
shaoteb edt no ove eid tex od tad *yyesage fe: bas ybbtda" 
yaw obl iin otat uaur ot gattoaqxe ew od sevaned —J attas 
erote od? te saoxt ak wtoorth eaw tourt one sede i ans 
tuods ean ay * —9 9 at te xerrood ods * stton ton toa on ban. 
eid to earteo oa? ak —8 won · dd lon ‘ort test 8 zo 8 
edt onolo vod ‘beias ace aasut tw alae, apt? An agneeneenp 


Bites Poe 


peaseoot add waa od node gaiseoro edt ot sae 320 o'tashas n 








70a biwoo od ait berewans on -ifaweh te tase odd, a0 mith 
mid hoses ands ‘ueatalg ods z0t fonnvoo aaa aXitoaxe ta * 

8 ot a, fo" theraweus ae bas zh tueds “oison* aid sree ot. 
ase ode baa’ ze⸗y aottneup: txon oct x⸗⸗a bivoda 2 , ee, 
poroens coast ty eae bas “Nyainawe itawebte, 9 os 4s mo noo 
onde wae WON ay biot wer" wont f J 0, 08, «A 
tbedas Algae od mse bas ‘7990 Stianre ALeweb ie of, ** 
oat "Toul? tad? te yatesero eft of tap ald eae spolo, wan". 
"sane? 8 of & advem «so ;yan ?tabivoe 1* iboxevsne paoatity 


enoatiy gidt Yo ynomitesd of to tue ald? betoup oved of 
od of fon eh eaeat te one peat. od an at gil 257 








— 


tatoq eas * —2* * — wt #00 spe Cie Sie oe fa 
gaicg vine eae te0 o! tush pe tob ed ottde spurte Cee bs i, 
boomer “a soa et melemezaco andy aoiatae — Fh, cane $9" 2, 
aess €6 Ihte 2 ob a ‘enoitatoup act mor wens 2 ,voata * stot al, 
qioven pation aoe bas ome Dotnet Paden ESS, int, 
cabin ad? mé obiw a2 au iLensaoxn edt 21 molten 9 
wor ot gation et ered? | 2* arty, a ba, th Stew 
ASawagoze fad? 2p sabia Aizen ed? mp wae beeagos 9. VE, | 

» nee ney th To ofbbia ad? = ne att te odie Need Bay, ap — 
— — 10 i 
















olGe 


she must have been approximately 10 feet east of the west 
curb, © possibly 12 feet. If the defendant's car was pro- 
ceeding at the speed testified to by 2 number of witnesses 
and the decensed was running as some of the witnesses testie 
fied, and as this one put it, "as fast as she could," it 
seems to us that the testimony of this witness is not such 
as to warrant the argument referred to. This witness testie 
fied further that the truck at the corner was 6 or 8 feet 
north of the crossing and that as the defendant's car passed 
the truck its left wheels were close to the street oar rail, 
He further testified that when the bumper of the defendent'’s 
car struck the deceased it knocked” her flerward about two 
feet and the defendant's gar went about half way over the 
MeEldowney Place crossing, running 8 or 10 feet after the 
front wheel passed over the body of the deceased, and that 
when it came to a stop the deceased was lying back of the 
middle of the car. The witness admitted that at the coroner's 
inquest he testified that the oar went 10 or 12 feet after 
striking the deceased, 


One, Boyens, was walkigg south on the west side 
of Ohicego Road #2 little south of the corner of Ne¥ldowney 
Place when he heard the defendant's brakes grate and as 
he turned his head he saw the books and het of the deceased 
in the air, and he then terned away again #0 as not to witness 
the accident. His testimony had chiefly to do with the 
position of the defendant's ear after the accident. ie testie 
fied that there were a lot of children about at the time, His 
impressiog was that when he turned and saw the deceased she 
was south of the crosswalk and sough of the north ourbd line 
of ck) downey Pince, 
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Two high school teachers, both young men, were 
Walking south on the weet side of Ghicago Road between 15th 
Street and MoEkldowney place. They both testified for the 
defendant to the effect that they noticed the defendant's 
car as it passed them and that it was not going to exceed 
10 wiles an hour, as one put it, or 16 te 12 miles an hour 
as the other one put it. There is an Episcopal Church on 
the west side of Chim go Rond between 15th Street end NeEldowney 
Place, and these witnesses ssid they were about in front of 
that durch as the defendent went by them. They 428 not see the 
secident happen, reaching the corner just a moment or two 
after the occurrence, These witnesses were asked, on crosse 
examination, whether they made any comments on the slow speed 
at which the defendent's car wos moving, and they both stated 
thet they did, 


Another witness for the defendant was one Hub. He 
had been driving east in Mofldowney Place and left his car 
at the southwest corner of that street and Chicago Road, 
headed east. fie proceeded to walk north across Mcofldowney 
Place intending to enter the store at the northwest corner. 
He testified that as he walked sorose the sidewalk on the 
north side of Kokldowney Place, thie little girl came running 
down the sidewalk from the west and nearly ran into him, but 
he "kind of side stepped her - she passed in back of me to 
the south," He testified that just after she had passed him 
and as he had reached the steps leading into the store, he 
heard the brakes of the defendent's oar, He corroborated the 
other wit eases as to the position of that car when it had 
come to a standstill. He testified that he had noticed the 
defendant's car coming from the north about 100 feet away, 
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as he was walking scrose Molldowney Place, and his judgment 

was it was coming 10 or 14 miles an hour, He said he saw 

the truck standing in front of the grocery store, up against 

the sidewalk “about a foot or two from the Molldowney crossing - 
that steel plate where you walk across, the front wheels 

were about a foot or twomay * * * when that youngster ran 

by we met on the sidewalk there, right on the crossing." 

On crosseexauination thie witness was asked whether he 

had not told the plaintiff that when he saw the little gir). 

she wae "skipping,*® and he answered that he had told him 

"she was running and I told him she was kind of skipping, 

to be exact, it wes maybe both." He asid he did not remember 
seeing any children on the atreet; thet he noticed the deceased 
because she nearly ran into him and that he didn’t see her until 
she got right on the crossing. 


The defendsnt testified that he had lived in 
Chicago Heights 19 years and had formerly been mayor of the 
city, © about twelve years prior to this occurrence. in 
describing the accident the defendant stated that as he 
reached Ghieago road, driving west in 15th street, he came to 
a stop as Chicago Road was a through street; thet the accie 
dent happened at s time when the children were returning to 
school; that he turned south on Ghicago Road, and when he was 
near the Episcopal Church he stopped to let some children 
pase across in front of him; thet by the time he reached the 
corner he had not returned "into high"; that as he passed 
Sidek's Garage there were several cars parked along the west 
side of the street; that when the deceased, “darted out from 
behind either a sedan or « truck, I don't know which, on 
MoKldowney Place, right in front of my car, | applied the 
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brakes and turned toward the east to avoid her if possible, * * * 
she oame right from behind the truck ond stepped or run right 
in front of the oar, I don't know whether she stepped or ran, 
I could not tell;" thet as he passed the vehicle standing 

at the corner he was 3 or 4 feet from it, and that in the 

100 feet before reaching the crossing he hed not traveled over 
5 or 6 miles an hour; thet he did not see the deceased "at 
any time before she got on to the strevt from behind that 
vehicle." He denied that he was going 25 wiles an hour as 

he passed Sidek's Garage, but atated hat at thet point he was 
traveling about 6 miles and hour, and that as he passed the 
garage he looked “towards the front and to the side. I 
watohed for any more children passing over. Was looking 

to the side, to the west, shead. The pavement wae very 
slippery." He testified that the wheel of his car did not 
pase over the deceased; that when his car came to 2 stop 

it was facing ® little to the east, and that the rear end of 
-the car had just abmt cleared the north crosswalk of UcEldowmey 
Place; that from the first time he saw the decensed until he 
came to a stop, he ran about half the length of the car, which 
would be about 6 or 7 feet; that the deceased was struck the 
minute he saw her and that from the time she first came out 
where he saw her, until she was struck, she went 2 or 3 feet. 
On cross-exanination the defendent testified that he was 
going 5 or 6 miles an hour at the crossing; that at that 
speed he could stop bis car in 5 or 6 feet. He testified 
again that he did not see the decessed “until she darted 
right in front of the car;* that he could not tell whether 

ghe was walking; that he did not see hertake nore than one 

or two steps; that he noticed a vehicle at the corner but 
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did not remember whether it waa a touring oar or & truck, 
He admitted that he testified et the coroner's inquest 

that he could not say as to his speed but he usually drove 
between 6 end 15 miles an hour, = “usually § miles when I 
get in the neighborhood of « achool or a place of that kind; 
I can't say whether I was 6 miles, 10 miles or 12 miles be- 
tween the place I stopped and the corner of MeEldowney,.* 

Me testified his car was 16 or 17 feet long. He admitted 
that at the time of this oocurrence there were a lot of 
school children about on their way to school. He testi- 
fied that when he passed the Episcopal Ghureh he was not 
going more then 7 or 6 miles an hour; that he stopped in 
front ofthe church to let some children pass across the 
strect, and that when he got down to the crossing, in antici- 
pation of people coming out, he slowed down to five or aix 
miles an hour, and that he was keeping « careful look out 
shead and had his oar under control, 


On that evidence we are of the opinion that the 
verdict osnnot be disturbed. The very decided preponderance 
of the evidence is to the effect that the defendant was travel- 
ing very slowly. The only direct evidence to the contrary is 
that of Sidek, to the effect that he was going about 25 miles 
an hour 90 or 100 feet north of the intersection. It is cone 
tended that the fact that the defendant's car did not stop 
until the rear wheels were opposite the north curb line of 
MoEldowney Place, or about at thet point, tends to show he 
must have been going much faster than he and ‘is witnesses 


testified he was, for he admitted he could stop hie car, 
going 5 or 6 miles an hour, in 5 or 6 feet, but instead of 
that he went the width of the Mefldowney Pisce sidewalk - 
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six feet - plue the width of the grasseplot on the north 
side of Meij downey Place e five feet - plus half the width 
of the strect - 12 feet e- 4 distance of 23 feet. That 
argument fails to take into consideration the element of 
just where the deceased ras when she was struck, (whether 
on the south or the north side of the crosswalk) and also 
the element of the slippery condition of the pavement. 
There was a brick pavement on Chicage Road. There is 
nothing in the record to indicate whether it was smooth, 
However, there are several statements in the course of the 


evidence, to the effect that the street was very slippery. 


it is the province of thejuries who see the witnesses 
and are in a position to observe their demeanor and appearauce 
while testifying, to weigh conflicting evidence and especially 
where there is some conflict, either in the direct testimony 
or in the inferences which aay be drawn from the conflicting 
circumstances shown by the evidence, to determine on which 
side the preponderance of the evidence lies. No one who has 
had experience in the trial of suits for damages, would doubt 
the fact that this case, involving euch « distressing accident, 
resulting in the death of a bright little girl, would, to say 
the least, be one in which a jury would be inclined to give the 
plaintiff all the benefit possible, under the evidence. When 
the jury, notwithstanding that element in thecase, upon weigh- 
ing all the ciroumstences shown by the testiaony of the various 
witnesses, nevertheless, found the iesues in favor of the dte 
fendant, we are of the opinion their conclusion aust be pere 
mitted to stand, unless we aay say, from ovr consideration of 
all the evidence, that it is clearly against the manifest weight 
of that evidence. That, we cannot say in this case, Indeed, 
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as we read the record we are impressed with the fact that 
the conclusion of the jury was fully justified by the 
evidence. 


Ae to the instructions, plaintiff contends in 
support of his appesl thst the triel court erred in giving 
the following instruction: 

*If you believe from the evidence, under the 

instructions of the court, that deceased's parents 

were lty of negligence in permitting the de- 

ceased to go upon the street, or in not exercising 

ordinary oare for her own aatety while she was 

upon the street; and if you further believe from 

the evidence, under the instructions of the court 

that the negligence of either of them — if you find 

that either of them was negligent in that regard -- 

was the proximate csuse of or proximately contributed 

to onuse the death of the deceased, then you must 

find your verdict in favor of the defendant and 

agpinst the plaintiff.* 
The contention is that the instruction assumes that deceased, 
because of berinmmaturity was incapable of and did not, as a 
matter of faét, exercise any care for her own safety, and 
tells the jury thet it see therefore negligence per se for 
her parents to permit her to go upon the streets; and if there 
was any tesis for instructing the jury to find for the defend- 
ant, on account of the slleged negligence of the parents, it 
could only be upon the theory that they were negligent in 
permitting her to go to school sione antl across the street 
in question unattended, snd that they were not negligent in 
merely permitting her to go upon the street. And further, 


4t is contended that under the wording of the instruction, 
unless the parents were actually present and exercising 


ordinary care for the safety of the deceased, the jury was 
required to find the defendant not guilty. In our opinion 
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this instruction is net open to these objections. The 
deceased wes under the ave of seven and therefore ine 
capable of contributory negligences Wegligence on the 
pert of the parents of such a deceased child, would defeat 
recovery in an action brought in their behalf ofor the 
wrongful death of the child, if euch negligence directly 
or proximtely contributed to the injuries causing the 


death, Hagel_v. Hoopeston, 310 111. 47; Klassens, Admx. 


¥. Ghicsgo City Railway Goo, 230 111. App. 615, It ie 
not assumed in the instruction here complained of that the 


parents of this child were so negligent, nor is the jury 
told that it is negligence per ge for parents to permit 
their children to be upon the street, but it is left to the 
jury to determine from the evidence under the instructions 
of the court, whether the perents of this child were guilty 
of negligence, end further, whether such negligence *if 
you find that either of them was hegligent in that regard," 
was the proximate cause of the injuries the child received. 
This aqyestion was one for the jury to determine under the 


evidence. Ghiongo Street Ry. Go. Ve Lideman, 187 Ill. 463; 
Q'Gonnel v. Yellow Gab Go., 222 111. App. 118, 


By another instruction the court told the jury that 
"While the deceased was not chargeable with contributory 
negligence wo with failure to exercise reasonable care for 
her own safety, if she was under seven years of age at the 
time of the accident in question,still*® if they believed 
from the evidence that the accident was caused solely by 
the mannerin which she attempted to cross the street and not 
to negligence on the part of the defeniant, then they should 
find the defendent not guilty. In our opgmion that instruce 
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tion did not in effect present the question of the age of 
the child to the jury as an issue for them to determine, as 
the plaintiff contends. There was no question raised during 
the trial about this child's age. The language used in the 
instruction may not reasonably be considered as tending to 
lead the jury to believe that it was a matter of dispute. 
The plaintiff contends further that this instruction intimates 
- that it was the belief of the trial oourt that the accident 
to the deceased was caused solely by the manner in which 
she attempted to cross the street. In our opinion there is 
likewise no basis for that contention, 


Another instruction which the court gave the 
jury read as follows: 
"fhe jury are not required to believe any 

statement to be a fact simply because any witness 

or witnesses has or have sworn it to be a fact, 

if you believe from the evid' nce that such wite 

ness or witnesses has or have wilfully and know- 

ingly sworn falsely to such alleged fact, even 

if such witness or witnesses be not directly con- 

tradicted with respect to such matter by some 

other testimony.* 
As to the foregoing paragraph plaintiff contends that it 
authorized the jury to disregard the testimony of a witness 
who had sworn falsely, although corroborated by credible 
evidence. We aré unable to agree with the contention made, 
The instruction given the jury in the foregoing paragraph 
does not purport to state the conditions under which the 
jury way disregard the entire testimony of # witness but it 
refers to conditions under which the jury may disregard some 
fact to which a witnese testified, and says, in effect, that 
if the jury believe the witness ie mistaken as to the parti- 


cular fect, or hee stated it falsely, the jury are not ree 
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quired to believe it even though the witness may not have 
been directly contradicted about it. Guch an instruction 


is proper. Devaney ve ‘Otis Elevator co., 251 Ill. 38%; 
Seebree v. Thomas, 166 I11. App. 427; Wiesgchoweki, Admr., v. 
Chicago & Joliet Electri® Ry. Go., Illinois Appellate Court, 
First District, couse No. 30225; opinion filed November 23, 
1925,not yet reported, jy the instruction last referred to, 
the first paragraph of which ia quoted sbove, the trial 

court further told the jury that if, after their considere 
ation of all the evidence, in the light of their own observa- 
tion and experience in the ordinary affaire of Life, and 
under the instructions of the court, they were unable to say 
that theplaintiff had proven by a preponderance of the evie 
dence that the defendant wae guilty of some negligence, 
charged in some count of the plaintiff’ declaration, “which . 
caused or proximately contributed to cause the injury te 

the plaintiff, "then their verdict should be for the defende 
ent. it is apparent that the last reference in this instruce 
tion to the plaintiff wae inadvertently made and that it 

was intended to refer to the deceased. The plaintiff contends 
that the giving of this instruction wae error, as it muss 
have led the jury, to believe thet in some evant of the dte 
Claration the defendent was charged with some kind of neglie 
gence which injured the sdministrator, and as there was ne 
evidence of negligence which caused injury to him, the jury, 
under the instructions were charged to find the defendent not 
guilty, We sre unable to see how the jury could have been 
misled by thie instruction in any such manner. Gounsel would 
not have us assume thet the jury were without some degree of 
common sense. In the entire trial of the case there had been 
nothing whatever said by anybody to the effect that any mese 
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tion was involved about the defendant having negligently 
injured the plaintiff administrator, who was the father of 
the injured child. The jury of course knew that he was not 
even present at the time of the occurrence involved in 

this case. Our attention hes been called to the case of 
Loftus, Admr, v. Chicago Railways 0o., 293 I11. 475. In 
that osese the court held it eas error to instruct the jury 
to the effect that ordinary care as referred toe in the ige 
structions,was the degree of ore wich an ordinarily prudent 
person "situated as the plaintiff was, as shown by the evie 
dence, before and at the time of the injury, would usually 
exercise for his own safety." There also, the reference 

to the pleintiff was a mistake, for it ie clear that the 
intention was to make referenceto the deceased, However, 
there is nothing in the decision of the Loftus case to ine 
G@ieate that the court regarded the giving of the inatruction 
involved there ac error sufficient to warrant the reversal 
of the judgment. There were other seriscus errors in the 
reoord in that onse which the court commented upon in the 


course of its opiniones 


Moreover, the instruction invoived in the Lofjus 
gase end the situation created by the giving of it, may 
readily be distinguished from the instruction given and ths 
situation thus created in the case at bar, In the hoftus 
gase the instruction complained of wae on the subject of 
ordinary oare and the ordinary care there involved wae that 
of the deceased, - not the plaintiff. tut by saying *plain- 
tiff" instead of “deceased,” the court defined “ordinary care 
as used in these inetructions*, which wae the care exercised 
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by the deceased, by telling the jury it was that degree 

of care which ean ordinarily prudent person wovld ususlly 
exercise for his own safety,when situated as the *pleintifr 
was, before end at the time of the injury. The misuse of the 
word "plaintiff" for“deceased® in the instruction involved 
here, waa not involved in a definition. The court was here 
referring to negligence on the part of the defendant which 
caused the injury complained of. There was only one injury 
complained of and only one which had been mentioned or ree 
ferred to anywhere throughout the trial of the case, and that 
was the injury to the little girl, and when the inatruction 
inadvertently used the word "plaintiff we are of the opine 
ion euch inadvertence must heave been very apparent to the 
jury and that it could not have confused them, Such was and the 
situation in the Loftus case, 


By anotherinstruction the court told the jury 
that if they believed the defendant was operating his autoe 
mobile, with ordinary cere, and aad all he could to avoid 
the accident as goon se it was apparent or ascertainable to 
him, in the exercise of ordinary care, “that the deceased 
was crossing the etreet or getting upon or near the automobile 
in @ position of danger," then the plaintiff could not ree 
cover. It is contended that the giving of this igstruction 
was error because it told the jury thet « certsin rule applied 
if a certain fact existed, when, in truth, there was no evi- 
dence of any such fact, This contention refers to that part 
of the instruction concerning the deceased “getting upon" 
the automobile. Of course those words should not have been 
used but we failte see how the plaintiff could have been 
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prejudiced by their presence in this instruction. We feel 
the jury must neceestrily have understood the instruction 
to advise them if they believed the defendant's automobile 
was being operated with ordinary care as it approached the 
place of the accident, and that the defendant did all he 
could to avoid the sccident, as soon as it was apparent 
Or ascertainable to him, that the deceased was in a place 
of danger, then he was not responsible in damages as a 


result of the secident. 


In the course of the instructions the trial court 
told the jury that they were * the sole judges of the quese 
tions of fact in this case and they should deteruine the 
game from the evidence in this case. The court does not 
mean by any instructions given to the jury to tell them 
how they shell find any fact in the case, the finding of 
facts being exclusively within the province of the jury." 
The fault found with thie inetruction is that it failed 
to tell the jury that they were the sole judges of questions 
of fact in the case, “under the instructions of the court.® 
In support of this contention we are referred to the case of 
Shicogo Union Traction Oo, v. Straud, 114 111. App. 479. 

The instruction there criticised was materially differant 
from the one involwed here, in that it failed to confine 

the jury to the evidence before them but told them that they 
were the sole judges of questions of fact, as this court 
pointed ovt, "without reference to the proof before them 

and without reference to the law of the case.* The ine 
struction here igvolved would have been in better form if 

it had included the phrase contended for, In another instruee 
tion the court did tell the jury that it *was solely and 
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exclusively for the jury to find and determine the fects, and 
this they must do from the evidence, and, heaving done so, then 
apply to them the law as stated in thesé instructions," 


The plaintiff makes the further contention that 

the instrketions submitted by the defendant and given to 
the jury by the trial court, considered as a whole, were 
greatly prejudicial. it is pointed out thet of the 16 ine 
structions given, which were submitted by the defendant, 
@ight concluded with the direction to find the defendant 
not guilty, provided their finding was as set forth in 
the instructions, We have carefully exemined all these 
instructions, and in our opinion they are not open to the 
objection made, Each of the eight concluding with the 
direction to find the defendant not guilty, dealt with 
the different facts of the case and covered a subject which 
was proper, and used Lenguage which in our opinion was une 
Objectionable. Garson, Pirie, Seott . hicngo Rys. Go., 
309 Ill. 346. ‘The plaintiff submitted 10 inetructions all of 
which were given. One of the latter told the jury that "the 
fact that some of the propositions of lew contained in these 
instructions are repexted in several different instructions 
is not to be taken by the jury as om intimation by the court 
that they are more important than others that sre etated only 
once. All the propositions of kew in the several instructions 
are eqyslly entitled to the consideration of the jury, whether 
they are stated only once or more than once.” In our opinion 
there wee no error on the part of the trial court in the giving 
of the instructions. 

RPO, og @ judguent ofthe City Court of Chicago Heights is 
aie rs) Tee —9 
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HELEN TEXNEY, | 
pe 4 DA Gai 
APPRAL PROM ie 
” ormcurt count 
REINBOLD E, DINSE, 
COOK COUNTY, 
appellant Opifion filed June 23, 1926. 


Mh, JUSTICE THOMSON deiivered the opinion 
ef the court, 


By thic appeal the defendant seeka to reverae 
a judguent for $1486,40, recovered againet him in the 
Cirevit Court of Cowk Gounty by the plaiatiff, 

, The evidence shows thet the plaintiff, Helens 
Tenney, is the daughter of the defendant, Reinhold E, Dinee, 
by a forwer wife, The plaintiff's grandfather died intestate, 
leaving surviving twe sons; and the plaintiff end her 
brother, children of « sister of the deceased, Certain 
real property wae invelved im that satate, of which the 
Pinintiff wae entitied te a one-aiath interset, ead her 
brother to a like interest, When that property wae sold, 
the defendant received 71,000, representing the plaintiff's 
interest, and another $1,000, representing the interest 
of hie som, the plaintiff's brether, Ho had also received 
the interest thiech his children had in oertalin rente 
derived from the property, The plaintiff brought thia 


actién ageinet her father, seeking te recover these anounte 


with interest, and the aum ef the various iteme aggregate the 


he bree 


i 


berit re be, 
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amount of the verdiot returned by the jury. 

In atPpert of bis appeal the defendant contends 
that the verdict and judgvest ore against the manifsat 
weight of the evidence, The defendant admitted thet the 
Plaintiff wie antitied te the share of the renta for 
®hieh she was ening but he contended that the plaintiff's 
interest in tie preeseda ef the dale of the real estate wan 


turned over te him for her in the fora of « oheek for $1,000, 
whieh cheek he then turned over te her, and that she hed 
emioraet 1% and received the money om it, and then had 

given bin 6746, from the proceeds of the ohack, for the 
Purpose of reiwoureiag iin to thabextent for the expences 

he hat inourted at the time of the lawt dlinews of hin 

firet wifs, who ese thea plainsif{'sa wether, This the plein 
tiff denied, contending that she hed never received any part 
ef the $1,000 and had repeatedly asked the defendant for 

it, end he, aa frequently hud put her off, 

The evidence om thie lasue of facet war cone 
flicting. The pleiatiff “aa 14 years of age when her 
mother died, Teo er thrat years later her feather married 
again, the name of hia eecon! wife being Barthe Winnihaa, 
About five yeera after the death of the plaintiff's» mether, 
the property in which the plaintiff ond her vrother aach had @ 
one-sixth interest wos seld and the defendant vecaived the 
Proceeds representing the interests of his children, The 
pisineiff woe asked if it waen't a fact thet she had re- 
eaived a check for $1,000 representing her iuterest in 
the sale of that property and if she 4ida't endorse it and 
go down tc the Northern Trust Company with her stepmother 
ané eash it, She sald she was pretty gure she had never 
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endorsed any check, She vas sacked 40 1¢ wasn't « fact 
that a oheok for $1,000 wae made owt to her order, and che 
enewered: "Yee air, I don’t know about the check, I don't 
knoe whether it was a check or that it was,* She thon 
testified that she hat net signed her name on the back of 
any check nor had she gone to the Northern Trust Company 
with her otep-ucther; that she had never received any 
money fepresenting her intereat in the property of her 
grandfather, he denied further turning over any money 
to hex father to help pay the expenses of her mother's 
leet illness, 

Réwaryd Dinse, the plaintif?’'» brother, testified 
that his share in the grandfather's estate hud been paid 


to hie father ot the enwe time hie sieter'a shate rae paid 
over, and that he hed latier reesived hie ehare from his 
father, “hen he became of uge, ot which time he was 


represented by an attorney, He testified further that on 
ene occasion he had sume conversation «ith his father about 
bis sister's Bhare in the propertyj that thie was after the 
Plaintif? hed brought thie euit egeinst her father, The 
witness testified that on that eeoteicn his father teld 
him he did not "Like the idea of Helen bringing up this ease 


ageinet him; that ¢he bed never given him @ ehance to pay 
back thie woney, I told him he bad lots of chanee, and that 
wae ail there was to it, te pay 4% baek,* 

The defendant testified that he received a cheek 
fur $1,000, payable te the plaintiff, at the time the grand- 
father's estate was settled, and he brought 4% home and 
g@uve it te her and she endorsed 14%, and that it ras oashed 
by the plaintiff or her step-mother, the —— rife. 
Be further testified that on the evening of the day the 
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eheck wae oaghed the plaintiff eame to hia and sald: "How 

I wili 40 wy share teownrds what I said about helping you 
eut on your @ebte,* and they thereupon “figured up what 

the expenses vere, about $750," and she paid him that amount 
from the proceeds of the check anid retained the balance, Be 


denied thas hie daughior had ever demanded that he pay her 
beck the eeney ond said that the firet demand made apen 

him was about & your after she bed warried, chen he had 

a letter from her attorney, Be said there wan some friction 
between his and his daughter's huchand, The defendant alao 
denied the teatimony of hia son and said he never told hin 
that the plaintiff had not given him a ¢hanee te poy her, 

or werda to that affect, A check for $1,000, dram te tha 
plaintiff's order, wae intredeced in evidenss, the defendant 
identifying hie doughter’s signature on the back of it amd 
éleo the signature of bie wife, "Merthe Minnihan,” It 
appears from the evidence that the letter had beoome the sesond 
Mra, Dinee somtine pricr te the date of this check, On erose~ 
examination the defendant teatified thet he hat a $2,600 
wortgage on bis home at the time the aettlesent of the grand- 
father's estete wae made ani that he had later sold the heme 
fox appreximtely $13,860 ani invested the proveeds in a 

flat building under contract, 

An auat of the plaintiff testified for the 
defendont thet on one csoasion ahe ssked the plaintiff what 
she did with the money che reeeived from the estate of her 
grandfather ont the plaintiff thereupon showed her a wrist 
wateh, saying that her methor had told her to tuy something 
for ® remembrance of herj sat that the witness said to the 
Plaintiff: "Where is the reat ef your money?" ond the plaintiff 
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replied that she head given mest cf it te her father 

“to pay hie bilis ant his debtea," On crose-cxenination she 
was asked whether she had net once remarked to the plaintiff's 
husband, in the plaintiff's presence, that the plaintiff 

had told her she head spent thie money for « mortgage, and 

ahe said that she had not, A daughter of the last «itness 
testified that she waa present ant heard the conversation 
beteeen her wothar and the plaintiff to whie¢h her mother 

hed testified, 

In rebuttal, the plaintiff was sheen her 
endorsement on the cheek in evidence ond whe said the 
signature on the bask of it looked like herte, but thet 
she never got any money on that check aml that she never 
gave hex father any money nor did she give him the check, 

She denied ever talling her aunt thet ehe hed given meat 

of her money te her father te psy bis billie, The said 

ahe had some conversation with her aunt about that subject 
eix or seven months sfter che wae married, Mer aunt had 
fixed the conversation esha testified te se oqeurring before 
the plaintiff «ao werried, The plaintiff's version of the 
conversation wan that her aunt atated that ahe, the plaintiff, 
had told her that “he invested thie money to pay off the 
mortgage," The plaintiff testified that her goutin waa not 
present on the ecousion of that conversation, She further 
testified that she never bought A wrist wateh ae « remembrance 
of her mother, and that the only «riot wateh sha had was 

the one she had om and that her father had bought that wateh 
and given it to her, In further rebuttal, the plaintiff's 
brother testified that when his father returned home after 
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receiving the money for hie children's interestea from 


the preeveds of the sale of the grandfather's preperty, 
he aaked hia father to let him aoe hie ohare of it, ae 
"I wanted to aes what it leoked like, I was told that he 
hed 4% and that i¢ wae in the form of a cheek, I did not 
eee it, though, ****He said he hed it in hie pocket," He 
further testified he reosived hie share when he became of 
age, and added! "Helen did not at that time get any money 
or any check, to my knowledge, nor did she afterwards 
eet any money or cheek to my knowledge," 

It me for the juryto weigh) the conflicting 
testimony qubmitted in this cave, and 1% would be quite 
impossible for thin court to esy thet thelr finding was 


egainet the manifest weight of the evidence, There vere 
some apparent inaceuracies in the plaintiff'» testimony, 


It would seem that she did endorse the cheek for $1,000 
whigh wae ieeued in her name, The important iseue vas 
whether che had ever received the money, That there ia 


sharp conflict in tha testimony is apparent from ite re 
eital, There was sous corroboration for the defentant and 
ether sorroberation for the plaingiff, As already stated, 
we are of the opinion that “e would not be warranted ia 
disturbing the judgment on the facte, 
The defendant further contends that the trial 
court erred in giving an inatruction reading as follows: 
"Your aré inetrueted that if the defendant 
eecks to defeat plaintiff's cause of action 
on agcount of plaintiff'« delay in bringing 
thie eudt for a number of yeare after the cause 
of action aserved, if it did scerue, it wuld 
be necessary for the defendant to file o plea 


aetting up such defense, which is commonly 
ealied a oo" of the Statute ef Limitatione, 
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but in thie caee the dafendant bas filed 

ad such plea and is not entities to rely 

p+ pling delay in bringing auat a@ & 

That inetrvetion, in our opinion, should act 
have been given, The Statute of Limitationa would 
met properly be the aubject of « plea usleas the period 
ef the statute had fuliy run, which wan not the couse 
here, But as there hat been o long delay in 
the bringing of the suit, counsel for the defendant 
might properly’ Shat te the attention of the jury 
and urge them to take that fact into consideration 
in paselag upen the genuinenens of the plaintiff's 
elain, Tha instruction dows not seneiat ef on 
abstract propesition of law, ac the defamdnant gontends, 
por would it be error te give it, if it were, While 
4t ie not error to refuse an inetruction which is 
sorely an abstract promesition of law, 4% fa not error 
te give one if it is applicable te the isaues inveived, 

But we think 4% olear that the giving of thin 

instruction could not heave been prejudicial, In our 
opinion no jury vould find on thie evidence that the 
Pleinsiff, whe wae o child of 14 yeare, when her mother 
died, five yosrea before this eettienent wan made, gave 


her father @early 21 her inheritenmes, to help Ain 
pay Gebts he het ineurred during hic wife's Last dliness, 
when ths evidenite ahows he was then living in a 
home, the equity in which he valued at over, 
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$20,000, 


For the retsene stated, the judgment of the 
Cireouit Court is affirmed, 


Ferien, PJ. and O'Connor, J, 
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Corporation, shies T 4 33 
Appellant 2421. ° 6 
* MUNICIPAL COURT 
SAMUKL FRIEDWAN, et ai., or wee. 
Appellece, 


un, suericr THosoRPHAh Ts Zhhed, sume 2.1086. 


the sourt, 


Thie was an agtion ef replevin brought in the 
Municipal Geovrt of Chisage by the plaintiff Company 
against the defenisant Friedwan and John Doe, wherein 
the plaintiff’ acught to recover pesseseton of certain 
office furniture whieh the plaintiff cleiwed it had 
eold to Friedman on 4 conditional sale, and on shich 
he owed & balange which was past due, The care waa 
oubsitted to the triol court without « jury, and at 
the conelusgicn of the testimony the court fount the 
fagues for the defendants and entered judgment seeordingly, 
to reverse which the plaintiff hae verfeetsd thin appeal, 

The plaintiff introduced in evidence on order 
wade out om one of ita order blanks, which waa signed, 
"Samuel Friedman," in which the purchaser agreed te re- 
ceive the goods mentioned in the order upen condition 


that title was to remain in the plaintiff until they 
were fully paid for, The order contsined « list of 
certain articles ef office fumni ture, with the price of 
each, the total ef which prices waa $219,08, There vas 
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then noted a payment of $50, leaving a belanee of 
$69,038, The order was dated January 14, 1925 and 
Contained @ notation reading: "Balances 16-86-90 days," 

The record shows thet Friedman was 4 lawyer and 
that he rented an office in a suite ef law offices 
eocupied by McBride 4 Brenner, whe were attorneys 
representing defendants in the trial court, and they 
alee represent them in thie court, The affidavit of 
Teplevin vac filed May %, 1925, The replevin writ 
Was gexved myi the fursiture teken under the writ, by 
the baliff of the Municipal Court on the firat dey of 
June, At the time the writ wae served ani the furniture 
wee taken, MoBride claiwed that bie firm wade the owner 
of the furniture, having purchased it ant received a 
bill of sule therefor, on May 29, When he made that claim 
the teiliff served the writ upon him as John Doe, 

In support of ite appeal the plaintiff contends 
that under the Unifore Saiesa Act the validity of o 
conditional sale is reeogniszed, ani that where there ia 
auch & @sle, the purchaser is net ia & position 66 page 
any better titie on to another than he hac himself, unless 
the originel owner of the goede hae by some gonduct of 
his precluded hiwaelf from denying the esller's esuthority 


to pase complete titie, The defandants goentend that thie 


Point haa not properly been preserved for review by this 
sourt, inacmich ae no propositions of law were submitted 
to be held by the ceurt, This court is net precluded : 
from sonsidering the merite of « suit at law, tried without 
& jury, serely because no propositions of law were eubui tte 
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te the trial court, . . City 
Re, Go., 80) Ili, 163, 


In cur opinion the decision of cur Supreme —* 
in The . Leng, 116 Til, 453, ie deoinive 
ef the iseves presented in the ooee at bar, ¢¢ the ef’ect 
that Friedman had only «a condi¢ional title and pase no 
better title to HcBride & Brenner, ani that the plaintiff 
was not shown to have done anything which gowld hava the 
effeet of an esteppeid againet ite assertion of Priedean's 
oetnditional title, The office furniture sold te Priedwan 
by the plaintiff, had been delivered to Priedwan's office 
and there weed by his for seme weeka, The same oitwation was 
presented in the case cited, 

But the cententiecn of the defendants ie that the 
plaintiff must resever on the strength of ite om title 
amd thet ite proof felled te make cut either that the sale 
4s Gonditional er if it wes, that the condition hed not 
been fulfilled and that the furniture had not been paid for 
ia full. In our opinion the plaintiff msde out ite cause 
on Both those isaues, The order for the furniture, signed 
by Friedwan, ven offered in evidences and received without 
objection, I% shewed on ite face o conditionel sele of the 
furniture, The defendants contend that thie exhibit was 
received scaly «a a sorreet dat of the goote delivered, 
We euch limitation appears in either the abstract er the 
reoord, That exhibit alee indicated o balanes due, In 
addition te that, one Gibbs teatified that he wae an employee 
of the atterney for the plaintiff in thie esse; that on 
Moy 27, two days before these replevin prececdiags wore 
instituted, Friedman oame to the office of the witness in 
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reeponse to a oard the ilk had left at Friedman's 
effice, and he represented that he had been having « goed 
deal of trouble end said, among ether things, "if you 

let me held thie furniture one week, I have got a party that 
Wants to lease thie roow and I will then try to eel] the 
furniture te this party, aud if he will take it, all well 
and good," Thia vitmers then testified that on the eovasion 
referred to he guve Friedman "thie contract," referring 

te the order whieh was in evidence, and "he vent over it 
and he emia, ‘That's right.'* This svidence wae sufficient 
to show that there wae « balance of $69.08 dque the plaintiff, 


on thia furniture and thet thie faet was admitted by 
Friedman, Ths finding of the trisl court tor the defendante 
wae based on the fact that ao showing had been made to the 
effeet that the plaintiff had made « demand on the defendante 
prior to the dnetitution of the replevin preesedings, It 
is very apparent from the evidence in the reeord that if the 
demand had been mide it would have beon futile, Under such 
ciroumetances, no demand ia necessary, Nptional Bond & 
Investment Go, v. Zakez, 830 Ill, App, 608, 

In our opinion, the trial eourt should heve found 
the isgues for the plaintiff, on the evidence submitted, 
For the reasons atated the judgment of the Aumicipal Court 
is reversed and judgment for the plaintiff, finding the 
property in question in it, is entered in thie court, 


— Reversed and Judgment for 
atifft Bare, 


Taylor, P.J, and O'Sonner, J, 
ooneour, 
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BOYDA DAIRY oo., 942 1.A. 688 
Appelice, 
APPEAL ¥POM 
* WUNICLPAL COURT 
JAMRE YALSH, 
oF mIcane, 
Appellant, 


Opinion filed June 23, 1926, 


MR. JUSTICE THOMSON delivered the orinion 
ef the sourt, 


The plaintiff Daisy Company brought thie 
aotion againet the defendant Polen, in the Municipal Court 
of Chisege, to reoover damage alleged tp have rewulted 
fTom the negligence of the defendant in running his 
automobile inte « milk wagon belonging to the plaintiff 
sud overeturning the «agen, The iseues vere oubaitted 
$o the tricl court without « jury end after hearing the 
evidence the court found the iesues for the plaintiff 
and aeseased ite damages at the eum ef $197.16, Judgment 
for thet amount was entered ageinet the defeniant, oat he 
hae perfected thie appeal, 

The defendant contendie that the finding 
and judgment are aguinet the manifest weight of the 
ovidenge, Hic poshtion iu that the preof shows that he waa 
not negligent and thet the driver of the milk wagon 
was guilty of contributory negligence, 

The geliision ovourred at the intersection 
of Chicage Avenue and Gakley Boulevard in the oity of 
Chicago, between two and three e*elsek on the moxning 





oie 


of November %, 1924, The plaintiff's employee wae driving 
@ miik wagon, with one hores, «ast on Chicago Aveme, 

The defeniant wae driving his Cadillee limousine north 

in Oakley Boulevard, Thore «2 « « double track otraet 

Gat line in Chisago Avenue and the milk wagon was being 


ariven in the eant bound track, The driver of the wagon 
teatified that he atepped on the weat side of the 


boulevard and he sav the defeniunt's oar ceowing from 
the south about 200,feet away, He then otarted serees the 
boulevard and he testified that when hie horse was just 
Past the east curb the automobile oullided with the rear 
wheel of the wagon and tipred it over, He had been proe 
eeeding acrese the boulevard at « walk, On ¢rose-examination 
he testified thas be could not say at what apeed the de- 
fendent waa approaching, but at the ties be started sorese 
the boulevard he "saw the car wan pretty far away from me 
so IT started and kept on going, I didn't look sgmin vetil 
it struck me¢,* 

A man naned Runge, testifying for the plaintiff, 


Stated that he wae driving hie automobile east in Chicage 
Avenue a little to the right of the milk wagon ond behind 
it. He stopped on the west aide of the boulevard and 
saw the wagen atop and then etext acroan with the herve 
at & walk, Se then testified that "he noticed « noise 
and the firat thing I knew somebody camcalong the boulevard 
end hit thie milk wagon, When I first saw the automobile 
the milk wagon was alwost at the conter of the «treet, I 
aaw the automobile about 30 er 40 feet from the right 
hand aide of the sealiine I ont in, It was on the right 
hand eide of Oakley Boulevard going north." He then 





Sele I se 


; seen —“ ——— — — mae 





 jentew ase seuagre — — — nat hunk oe novel Yo 
+ te 


i ~ * a, no *55* saad 


| tn whet nes ren 
: ay aioaoe Betsnte nade Of , yams bsg tele ne Ot 
a ——— 














naires Bot alt — — 
* — — 





i as soto soe an OA 
— — —— 
— 
oie oie —— en ——— CPA 








=e 


testified that in hia judgment the automobiiv approached at 
& opeed of 36 wiles an hour, ani the right front wheel 

ef the automobile struck the reer of the wdlk wagon, averving 
elightiy te the left just befere the eeliision, and when 

At osme to a step the frent of the gutomeblic had crovsed 

the north stress car track in Chicage Avenue, 

Or Jaoobu, was standiag on the northwest eenner 
of the intersestion, We teatéfied for the plaintiff that 
the first tice he saw the milk wagon it stopped om the 
weet side cf the boulevard and that he then ea the dew 
fendent's aateuebile about 300 feet from Chicago Avenue 


eeming north, in bin opinicn, about 3° or 5 miles an 


hour, He tevsified that the wagon creased the interseetian 
&% about three miles an hour, and the corner of the bumper 

on the right Hand side ef the eutomebdile bit the rear wheel 

ef the miik wagon, On cross-examination he testified thet 
the horse “ae just past the east curb at the time of the 
Collinion, ani that the automobile after the o¢llision stepped 
on the westbound strest sar track, 

The driver of the wagon was réenlled te the stand 
ami testified tothe damage cecesiened te the wagen when it 
turned over, He also suid he had a) lantern with a red 
glass in it, which wae hanging underneath the wagon at shout 
the center, und that he had lighted thio lantern when he 
etarted out but after the collision it wes breken and wae 
not burning, 

A bookkeeper for the plaintiff identified twe bille 
it hat paid, one for certain items of repair te the wagon, 
aggregating $154,90, sn¢ one for some relettering and peinting, 





~ 
for $28,066, A man in the repair business teatified that on 
theacrning of Neveaber 10, he tovk the wagon from the 
Business place of the plaintiff, over to hie repair shop 
end that he bad done the repairea noted on the bill in evie 
dance, He stated that he examined the wagon when he got 
te the plaintiff's place of buainees, and he testified to 
the Various parte that sore oreken ond damaged, He said 
he hod been in the wagon business for ten yeara, "building 
ond repairing milk wagens,* snd thet he charged for his 
werk aecording to the time, and the fair and reasonable 
charge for the repaire he made wae $154,20, Objection — 
eae wade te the ¢videnee submittai én the ground that « 
showing had mot boon mute thet the reapira were necesuary, 
ae & Yenvlt ef the collision, Another item of the damages 
Glaiwed wae for the loxs ef the bettlies of milk ond oream 
that vere broken ae a rewit of the coliieion, The driver 
teatified aa te the quantity ef theve aad gave the price 
at whieh they were t¢ be sold, There were 74 quarte of 
milk which eo14 at 14 oewntaj 12 pint botties of milk whigh 
6old at @ conte; 12 bottles of cream whteh sold at 16 centa; 
one bottle of whipping orear which seld ot 71 conta; two 
bettles ef buttermiik which sold at 10 cents; ant one bottle 
Of certified wilk which sold at 15 conta, The tefendant 
interposed an objection te this teetimeny, olaiwing that the 
Proper meaaure of damages waa net shat the anterial would 


#@l1 for but “hat it would cont for the plaintiff to replace 
at. He alao olsimed that no dosages should be allowed for 


the miik in any event, a no such loew hed been specified 
in the statement of ciaim, Both objections were overruled 
and the evidense vea silewed te stand, 

The defencent testified that ae he approached 
Chicage Avenue he was driving between 15 and 7 miles an 
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heur and thet when he firet cae the milk wagon 44 «ae about 
BO feet shead of hing that he then put on hie brakes ae 
Guickly ae he could and turned to the weet and hie bumper 
hit the back “heel of the wagon, He said there wae no light 
on the wagon that he could see and that after hitting the 
wagen he “stepped right there," hie car going four or five 
feet after hitting the wagon, He seid at the time he hit 
the agen he theught he wes going 8 er 16 miles en hour, He 
Slee eaid that it was rather aiety and foggy. 

At the time of the ecllision one Rehde, a business 
aeaceiate cf the defendant, with hie wife andi ber sister, 
were in the éefendunt's ear{ He testified that just before 
resohing Chinage Avenve ha thought they were going about 
20 miles an hour, cmt that he saw no traffie peasing in either 
éirection, We firet saw the milk wagon when they were about 
2G fest from 1¢, and he eaw neo lighte on it, He eaid the 
ear went shout two feet after the collicion, On orosa-examina- 
tien he teatified that the defendant we. ariving on the gant 
wide of Oakley Bowlevard near the center; that the defendant 
averved to the left te avoid the weliision ond that when the 
Vehicles anmetegether the right side ef the bumper wae breken 
off, He «aid the front of the car wae otill in the eastbound 
eax track after the collision, 

The defendant testified that when he first saw 
the silke wagon it sue just passing the red Light in the 
middle of Oakley Boulevard on the scuth side of Chicago 
Avenue, ani that there was alee a red light on the north 
side of Ohicage Avenue, Rohde testified that there were 
me red lights in the center of the street, He further 
testified on croga-examination that the eooupante of the 
defendant's car had left Rehte's house carly in the evening 
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and thet between that time and twe o'slovk in the morning, 
when the eoliision eceurred, they hei driven “all around the 
weet «ide, through Cicero and different places," Be eas 
asked if they had hed anything te drink that night and 

he anewered, "Yea, wa hai «a few drinks *** out in Ciaere *** 
suppeced to be beer,” and thet they had kad these drinks 
two or three hours before the aeeident, 

Gu this testimony, the questions ef feet involving 
the alleged negligence ef the defendant and the contributory 
negligence of the plaintiff's driver, «ere for the trial 
judge to determine, ond, in cur opinion, thie court would 
mot be justified in «saying that hie finding was againet the 
sanifest weight of the evidenes on either ef these igeues, 
The defentent claiwe that the plaintiff's wagon wan not 
carrying the lights required by the City ordinance, The 
defendant relies wpon oa ordinance requiring every horse 
dram vehicle to curry one lighved lamp at night, showing 
& white light vieible «& leaat 90C fest in the dirsetion 
tevard which the vehicle is preceeding, and aleo « leap 
eG lighted aa te threw « red light vieible in the reverse 
direction, Aseuming thie ordinange to be applicable and that 
the plaintiff eas not complying with ite requiresents, it ia 
apparent that wuch vielation could net hove contributed te 
the cause ¢f this goliieion, as the defenctant did act 
appreach the wagon from either the front or the rear but at 
an angle of 9 degrees to the acurce in hich the wagon wae 
procesding, VFurthermere, we are of the opinion that there 
was sufficient svidenes in the record to warrant the trial 
eourt in eeneluding that there wae q red lantern lighted 
emi hahging under the bedy of the sagen at the time of the 


; paint nat a oote ey Uie heed only Bade snus te Ha 
ete baited Lka* wov'ad tint Wedd roles aata Eke ose J 
‘oan oe — Santo TEie Bae onbeAd Hpewed yetihe weuw 
age Sahn ae acl ic ae a uae NE li 
-— * uot * ‘eo tne ak — sect poco 


4 er ve —— ben ate gs ” 
Dod — *—— * ton —— © sonbatony dou 0 d 





ote 


@eliision, 


In gounnection with the queation ef negligence, 
the 4ofendent tnvekod the ordinunes on the wubjest of 
tight of wy, previding that ali vehieles shali give the 
right of way te theae appreaching along Llntersecting 
highways from the right, In Salmon v, Wiioon, #97 Thi, 
app, 866, the state statute to the vome affeot wae relied 
upon, In that esee thie wourt saidt 

"While the etatute gives the right of way 

$® vehicles approaching along interseoting 

highways free the right over these approsehing from 

the left, it manifestly doce not intend to oonfar 

that right segertiess of the distance the 

appreaching vare way be Prom the point of 

intersection, iy deew set eonte ta that 

the right may be invoked “hen the ear from the 

Fight is eo far fxop the intexveoution at the 

times the ear from the left sntere upon it, that, 

with both ruating vithin the ree rod Limite 

of epeed, the latter will rench tha line of 

SPousing safors the forex will roach the inter 

aeetion,* 
This court held toe the came effect in Darling & Co, ¥. 
Yelies Cab Co., 3368 Til, App. 928, We further heM in these 
enges that under the facts presented, the question whether 
the defendant bad the right of way was for the detoraination 
ef the trial ccurt, The facts in evideoge are such aa, in 
our cpinicn, to orevent the same eituation in the case at 
bar, 

On the question of damages, ao far sa the repaire 
to the plaintiff's wagon ore concerned, “e a¥e of the opinion 
thet the evidence iv eufficient to show that the repairs which 
vere made were oogastioned by the damage to the wagon at the 
time of the collision, Tho amounts paid t¢ the repair wan 
and to the ene she did the relettering on the panels vere 
presumptive evidence of the reasonable value of the vork 


inveived. 
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Gloyes v._ Plagtie, #11 il, App, 189; Darling & Co. v. 
Yelior Ca» Co,, 256 I1i, Apo, 536; Gold v. Rougeg, 28 Ill, 
App. 487, ‘The same principle «as applied by the Supreme 
Ceurt in Wigke +. Synee-Honngbersy Oo., S19 Tll, 444, where 
it was held that "the paywent of the bill of « phyoieian 

4a pebm@agie evidence that it is reasonnhle." Moreover, 
in the case at bar, 90 far me the Gout of the vepedra te 
the wagon is» concerned, the repair som tertified that the 
emount of his bill represented the fair ond reseanable charges 
for the work involved, 

So fax as the damagee represented by the lees of 
the milk brceoncernead, wo aro cf the pinion Shat the eourt 
properly included that element ¢f daenge, ao it wee withia 
the allegations of the statement of glain, Ordinarily, vhere 
goede have been destroyed and lcot to « plaintarg?, his damage 
therefor vill be represented by the amount wiown to be 
necsanary t© replace them, but in view of the ciroumawances 
presented hora, »o ore of the ¢sinien thet the trial did not 
@rr in admitting evidenge of the seliing price of the milk, 
At the time ef the celligion the plaintiff's driver wae on 
hie *ay to make his morning J¢ deliveries t the plaingiff's 
eustowers, The natural lone of ‘the milk wae the lose of 
the benefit ef these deliveries, The witiante replacement 
of the milk cowld 46 the plaiatiff no good, for if it wae 
to have the benefit of the deliveries for «hick the milk 
was intended, the ywould hawe to be mole within ate heures 
after the e@liiaion tovk place, Even if the rule Anveked by 
the defeniant aq to the dagages vscnnionet by the lead of 
the milk, was properly applicable here, wa would not feed 
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Yatranated in disturbing the judgaent, aa the difference 
in the amount ilnavoived would be vory Little, 

Fox the foregeing reasone the Judgment 
of the Municipal Corret is affireed, 


FUDGMENT AFFIRMED, 


Taylor, Pid, and o* Conner, 7, 
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NEW NETHERLANDS BANK OF NEW YORK, 
& corporation, 


2421.4. 683 


APPEAL FROM 


Appellee, 


Ve MUNICIPAL OOURT 


OF CHICAGO, 
ALBERT HARRIS and ISAAC GOHEN, 


re, doing businese as 


) 
) 
) 
) 
) 
) 
) 
) 
co-partne ) 
ALBERT HARRIS & COHEN, ) 


Appel lants. 


Opinion filed June 23, 1926, 
WR, JUSTICE THOMSON delivered the opinion of 


court. 


The statement of claim filed by the plaintiff 
in the Municipal Court of Chicsgo, slieged that in Mey, 
1921, a petition in bankruptoy was filed against the de- 
fendants, and in thet connection the defendents in June 
1931 made an offer of composition with their creditors, 
said offer being an offer to pay 20 per cent of the claims 
due the creditors, ten per cent in onsh ond ten per cent 
in notes payable in six months; that said offer of composi- 
tion was accepted by a majority of iefendents’ creditors, 
and on August 4, 1921, the offer of composition was cone 
firmed by the United States District Court, and the defende 
ants ordered to pay their creditors 20 per cent of their 
Claims. it was further alleged in the statement of claim 
that in January 1922, the defenients filed an amendment 
to their bankruptcy schedules, by which they named the 
plaintiff herein as ⸗ creditor on certain trade acceptances; 
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that thereafter the plaintiff deuanded ita percentage 

of the claim sdmitted to be due from the defendants as 

set forth in the amendment to their bankruptey schedules, 
as provided in the composition, but that the defendants 
refused to pay said demand. It was further alleged that 
the plaintiff had also demanded/ the Clerk of the Federal 
Court the amount due it from the defendants accerding to 
the terms of the composition dbut that the clerk had informed 
the plaintiff that there was no money on d¢ posit with him 
to pay the percentage due them under the composition; the 
defendants having withdrawn from said clerk, on August 28, 
1982, the balance remaining in his hands of the amount vhicn 
had been on deposit with him for the purpose of paying the 
defendants’ creditors their respective sheres under the 
oomposition. The plaintiff alleged its elsia to be 20 

per cent of the amount admitted to be due the plaintiff by 
the defendants in their smendéd benkruptcy schedules, with 
interest from January 27, 1922, the date of the amendment 
filed by the defendente to their bankruptey schedules, in 
which they named the plaintiff as one of their ereditors, in 
the sum of 69448, 46, 


By their affidevit of merits the defendants set up 
that they amendedtheir benkruptoy schedule in time for the 
plaintiff to file ite oleim in the bankruptcy proceedings 
and receive ite distributive chare of the composition, but 
that the plaintiff filed a petition in those proceedings, to 
vaonte the composition, which petition was dismissed, fhe 
defendants further set up thet the pleintiff brought suit 
against them in the Superior Court of Gook Gounty, upon the 
trade neceptance which had therefofore been issued by the 
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defendants, and which had come to be the property of the 

plaintiff, and that in that suit the plaintiff claimed that 
it was not bound by the compesition comfirmed in the banke 
ruptey proceedings, but wes entitled to the full amount due 


‘\\on the trade acceptances; that the suit in the Superior 


court was duly tried and judgment entered against the plain= 
tiff, which judgment was thereafter affirmed by this court; 


and that said judgment is reg adjudioata of the subgectemtter 
of the suit at bar. 


The issues thus formed were submitted to the trial 
court without a jury, on a stipulation of facts which ine 
Cluded all the pleadings in the Superior Court oase as well 
as the opinion filed by thie court affirming the judgment of 
that court. The latter judgment was rendered tay 12, 192%, and 
the opinion of thia court, affirming thet judgment, was filed 
June 25, 1924, The trial sourt in the case at bar found the 
issues for the plaintiff and entered judgment in its favor 
for $311.27. By the pleadings and the stipulation of facts 
entered into by the parties, the correctness of the amount 
involved, is admitted. To reverse that judgment the defende 
ants have perfected this appeal. 


In ovr opinion the judgment of the Superior Court did 


not adjudicate the issue presented in the case at bar. The 
action of the plaintiff aguinst the defendants in the Superior 
Court was based upon the trade acceptances which the defendant 
had issued to one Dernberg, *nd which later had been discounted 
by him with the plaintiff benk. Im that case it was held that 
the defendant bankrupte had duly complied with all the requiree 
ments of the bankruptcy lew, by scheduling Dernberg ee their 
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creditor on these trade acceptances, they having had no 
knowledge that such creditor had negotiated the trade 
acceptances, and that therefore, the confirmation of the 
composition offered by the bankrupts in the bankruptey 

court, was a bar to an action brought to recowr the amount of 
the trade acceptances by the plaintiff holder. That action 
hed nothing to de with the question of whether the holder 

of the trade acceptances’ was entitled to participate in the 
composition. 


Defendants rely on sec, 55 of the Practice Act 
(Qghill*s Ill. Sts. och. 110, sec. 55) ond contend that 
plaintiff could have had judgment for the undisputed portion 
of its claim, represented by the 36 per cent, and proceeded 
to trial with the disputed portion of the claim, By ite 
very terme the part of sec. 55 relied upon, applies only 
when "the affidavit of defense is to only # portion of the 
Plaintiff's demand.* In the affidavit of defense, filed by 
the defendnts in the Superior Gourt case, it is stated that 
"the defendents * * * have a good defense to this suit upon 
the merits ® the whole of the plaintiff's demand,” in that 
they had been discharged from the pxyment of the trade sceept- 
ances there being sued upon by the confirmation of composi- 
tion in benkruptoy entered in the District Court of the 
United states, and that there was on deposit with the Clerk 
of that court, the amount due the plaintiff under the composi- 
tion. That the section of the practice act now invoked, has 
no application to that case ond that the Superior Court had 
no jurisdiction, whatever, as to the question of plaintiff's 
Claim, presented in the case at bar, is quite clear. 
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The plaintiff had a right to litigate the 
questton of whether the defendants were discharged from 
their obligation on the trade acceptances by the confirmae 
tion of their composition, claiming thet they had not 
been originally echeduled as creditors and had no notice 
of the bankruptoy proceedings until after the composi tiog 
had been confirmed. fhe plaintiff could not well have 
continued ite litigetion of that question if it had parti- 
cipated in the @mposition, prior to the determination of 
that case. The question so litigated by the plaintiff 
was not determined by this court until June, 1974, 


When the question involved in the Superior Court 

had been finally determined, the bankruptoy proceedings 

had been concluded and the clerk of the bankruptey court 
had paid back to these defendants the balance remaining 

in hie hands after paying the 20 per cent represented by the 
composition, to 211 defendants’ creditors except this plein- 
tiff. Having received that balance back from the clerk, and 
the plaintiff never having received its percentage under the 
@mposition, equity and good conecience, as well as the 

law, entitle the plaintiff to the judgnent appenled from, 


For the reasons stated the judgment of the Municipal 
Court is affirmed. 
JUDGMENT APFIRWED. 


TAYLOR, Ped. AND O'GONFOR, J, GONCUR, 
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MINER T. AMES, } 
Appellee, APPRAL FRO 
SUPERIOR COURT, 


Ve 
COOK COUNTY. 


assay ®421.4.639 


MR. PRESIDING JUSTICE GRIDLEY DELIVSRED THE OPINION OF THe COURT. 


In an action in assumpsit, commenced Octeber 19, 1922, 
on defendant's note, there was m verdict and judgment on July 18, 
1925, against defendant for $7,748, and he appealed. 

Plaintiff's declaration consists of a special count 
and the common counts. A copy of the instrument sued upon is 
attached, as follows; "$6,000. Chicago, Jept. 15, 1917. On or 
before one year after date I promise to pay to the order of Miner 
T. Ames Six Thousand Dollars at Chicngo. Value received with 
interest at 5 per cent per annum after maturity. (Signed) Walter 
ow Ross." On the back are endorsements of two purported payments 
of $25 and $15, respectively. In the special count plaintiff 

alleged that, “on to-wit: SGeptember 15, 1917, to-wit: at Chicago* 


defendant executed the note “and then and there delivered” it to 
Plaintiff, and in his affidavit of claim he slleged that his demand 


‘ 





ie for money “loaned” to defendent, as “evidenced” by said note. 

‘ Defendant filed a plea of the general issue and certain 
‘special pleas. The latter, on plaintiff's motion, were stricken 
from the files. Thereafter certain mmended special pleas were filed 
and also stricken. On November 7, 1924, further aemended special 
Pleas were filed, viz, (a) payment; (b) releane or satisfaction of 
the note sued upon because of the giving by defendant, shortly after 
“the date of enid note, of another note in a larger smount, and of 
‘plaintiff's acceptance of the latter in place of the note sued upon, 
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and his promiece te return the note sued upon, which he did not 
return; (¢c) no consideration for the note; and (4) set-off or 
counterclaim for legal and other services rendered by defendant te 
plaintiff eat his request, smounting to more than plaintiff's claim. 
On June 30, 1925, (about two weeks before the trial) defendent moved 
for leave to file, under section 46 of the Practice Act, a notice 
of special matters of defense to be relied upon by him on the trial 
under his plea of the general issue, but the motion was denied. The 
notice, preserved by proper bill of exceptions, is an elaborate 
statement, besring upon the two special pleas (b) and (4) above men- 
tioned, disclosing «a series of business trensactions between the 
parties, commencing with the signing of » written agreement in May, 
1916, and continuing for several years after the date of the note 
sued upon. 

On the trial plaintiff offered in evidenee a note, marked 
Exhibit A, purporting to be defendant's nete as declared in the 
declaration as having been delivered on September 15, 1917. Defend- 
ant objected to its introduction “until properly identified." The 
court, inasmuch as defendant had not denied ite execution under oath 
QS provided by the statute, admitted it in evidence, ond plaintiff, 

after making proof of the amount due, including interest then 


4 


accrued, rested his case in chief. 


og 


— 


Defendant then took the stand. He testified that he was 


Fl 


an attorney ot law practicing and having practiced for many years 
dn Chicago; that he had known plaintiff, who is the half-brother of 









his wife, for sbout 37 years; that plaintiff at several periods of 
time had resided in defendant's ivansten home; and thet he hed had 
: iness transections with plaintiff, commencing in 1916. The 
tness then spoke of the signing of an agreement between them in 
jay, 1916, when plaimviff's attorney objected to any evidence being 


ced as to previous transactions leading up to the sxecution 
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of the note sued upon. Thereupon, out of the presence of the 

jury, defendant's attorney made a long offer of the evidence, 

erel and documentary, which defendant desired to introduce in 
support of his pleas (b) and (d) above mentioned, showing many 
transactions, happenings and conversstions both befere and after 
the date of the note. Plaintiff's attorney objected to the entire 
offer and the court sustsined the objection, but «tated that he 
would allow evidence of conversxtions had between the parties on the 
day of the date of the note, relative thereto and te said previous 
transactions. 

Thereupon defendant further testified before the jury in 
substance as follows: During the month of September, 1°17, he was 
acting as lawyer and agent for plaintiff, who was ot Camp Grant, 
Thlinois, preparatory to entering the Nuropean war. On September 
15, 1917, plaintiff called at defendent's effice in Chicege and a 
discussion was had regarding certain collaterals which plaintiff 
had advanced to defendant for the latter's use, and plaintiff 
Suggested that defendant ought to give him some evidence of the fact, 
to which defendant assented. Weither knew at the time the exact 

Walue of the collaterals snd it wos agreed, inasmuch as plaintiff 
had to return immediately to Camp Grant, that defendant would sign 
and deliver te plaintiff a note for $6,000, which defendant did, 
with the understanding thet upon pleintiff's next visit te Chicago, 
the value of the collaterals then being known, defendant would give 
him a new note, in place of the $6,000 note, for the corvect smount. 
A few weeks thereafter, when plaintiff again come to Chicago, defend- 
ant, heving escertained the correct value of said collaterals, gave 









Plaintiff a new note for a larger amount ond on the some expressed 
terms, which plaintiff seccepted. Defendant asked him for the 
former §6,000 note. Plaintiff replied thet he had left it at 


Gamp Grant but would send it back as soon as he returned there. 
Plaintiff never returned the $6,000 note, end defendont never 
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saw it again, never paid ony interest on account of it, and 
meyer heard about it, until in 1922, shortly before the present 
suit was begun, when plaintiff presented it and demanded ite 
peyment. Yor more than two years after the making of said second 
mote, during s part of which time plaintiff was in France es a 
soldier, defendant acted as lawyer and agent for plaintiff in 
handling his estate and business affsirs, conducted several 
transactions for him, and rendered legel services. The court would 
not alliew him to state what he did, or the nature of said tran- 
sactions, or to introduce in evidence various offered do cmmente in 
connection therewith. In January, 1915, before plaintiff went te 
Franee, and the parties were discussing in Chicage plaintiff's 
affairs and estate, plaintiff seid to defendant, “the second note 
that you gave me 1 tore up and destroyed,” and for the then stated 
Feason that defendant "hed done so much for him.” Plaintiff re- 
turned from France, the first time, in August, 1919. Defendant met 
him in New York when he arrived and accompanied him to Chieogo. 
During thie trip end thereafter oat defendant's office in Chicago 
, the parties discussed plaintiff's offeire and eatate, and defendant 
turned over to him all securities and properties belonging to him, 
and he told defendant that he was fully satiefied with the way that 
his effaire and estate had beon handled during hia ebsence. At the 
time of this settlement nothing was said about the $6,000 note. 
“Plaintirr went to France, a second time, in April, 1920, and re- 
turned to Chicage egzin in the early pert of 1921, ‘ring this 
; Period defendant continued te act as lawyer and egent fer plain- 








‘CFP in vorious matters, the noture of which the court would not 
@llow defendant to show, or the facts concerning « second accounte 
ing after pleintiff's second return. 

In rebuttel, plaintiff called J. C. Sturtevant, « 
‘Member of the firm of Pynchon & Co., stock and bond brokers. 
He testified that plaintiff and defendant each had « separate 
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running account with his firm in the summer end fell of 1917. 
He identified certain of the firm's books, from entries in which 
it appeared that on August 28, 1917, $3,000 was debited plain- 
tiff’s account ond $5,000 credited defendant's acceunt, and that 
there wes another similar entry tronsferring 93,000 from plain- 
tiff's account to defendent's on October 10, 1917. Other entries 
in the books disclosed that on August 29th, $5,000 Booth Fisheries 
bonds were delivered to defendant, and on October 10th $4,000 more 
ef such bonds were delivered to defendant. And plaintiff intro- 
duced in evidence, as Mxhibit B, a reccipt, dated October 1, 1917, 
signed by defendant in the form of e note, in which the letter 
promised to pay to plaintiff's order, on or before one year, "Six 
Booth Fisheries Co. 6% Bonds." 

Plaintiff also testified in rebuttal on direct examination 
in substance that on August 28, 1917, he directed that there be 
transferred on the books of Pynchon & Co., "$5,000 from my account 
te Ross’ account;" that on Cetober 10, 1917, “I loaned Ross 95,000 
more," and directed a similar transfer; that "Rose gave me g note 

fer $6,000 te evidence this $6,000 lean;” that the note was actually 
| given “some time in October," though bearing date September 15, 1917; 
that, os $3,000 was loaned in August and $3,000 in October, it was 
agreed thet the note, evidencing the entire loan, should be dated 
as ef enid date “in order to get it halfway between;" thet efter the 
‘mote was delivered to him he put it away in his exfety deposit 
: bex; thet efter he ascertained he wes going overseas, and theught 
he might not come back, he “tore the note up;" that shortly after 
he returned from France, the first time, in August, 1919, he met 
Ross at the City National Bank in “vanston, and “ghowed the torn 
—"* him, and seid, “Now thet I am back, don't you think you 
@ught to give me a note, of the same date and everything and the 
@ame cmount?*; that Ross said he would, and thereupon we “patched 
Rhe pieces up, and Ross wrote out a new $6,000 note, copying from 
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the patched pieces, and signed and delivered it te the witness 
(about two years after its date and about one year after its due 
date); that after the receipt of the new or copied note the wite 
ness *threw away” the torn pieces of the original 86,000 note; 

and that “Exhibit A,“ previously intreduced in evidenee, is the 
note which Hoss then in 1919 at said bank signed and delivered to 
him. This was the first time that defendant was given any notice 
or information thet plaintiff claimed that the 86,000 note sued 
upon was said copied note, delivered at said bank at said time, 
and net the original $6,000 note, delivered as charged in plain- 
tiff'sa special count on September 15, 1917. Defendent testified in 
sur-rebuttal that in August, 191°, or the fall of 1919, he did not 
have any conversation with plaintiff with reference to the payment 
of the $6,000 note, dated September 15, 1917; that he was never 

in the City National Bank of “vaneton with pinintiff; that he did 
not there er anywhere, or ut any — exhibited to him by 
plaintiff any torn pieces of the $6,000/ or make or agree te make, 
a new note for $6,000, copied from any torn pieces; and that, during 
all of his business transactions with plaintiff, and from the time 
he executed his receipt (Exhibit B) fer said Booth Fisheries bends 
until the preceding day in court, he never saw said receipt. 

As regards defendant's testimony (ms to the giving of a 
second note in a larger smount shortly after the execution of the 
$6,000 note, in liew thereof, and the subsequent cancellation and 
destruction of said second note,)plaintiff further testified in 
rebuttal on direct examination: “I never hed a convers tion with 
‘Mr. Ress in which I snid that I would destroy the note he had given 
me in 1917, if he would give me a note for a larger smount. I never 
received from Mr. Ross any note for » larger amount than this §6,000 
one. I haven't any such note now. 1 did not say, * * efter I came 
back from France in 1919, that I had destroyed or would destroy the 
$6,000 note, or any note, because Mr. Hoss had done so much for me.” 
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On cross-exemination the witness testified in part as fellows: 


"At the time I went into the army I placed my matters 
in the hands of Mr. Koes. He was my brother-in-law. I had 
confidence in him. * *® After I went to Camp Grant it was 
necessary for me to come back te Chicago from time to time. 

I went to Camp Grant on September 6, 1917. Prior to that time 
i put my financinl and legel effeire in the hande of Mr. Ross. 
I gave him full power to act in my stead and he immedistely 
started to take cure of my estate. In September, 1917, there 
was = note signed and given by him to me. 

Qe And then subsequently, when you came in town again, 
you again went over your matters with Mr. Noss, didn't yout 
A. Yes sir. 

Q. Row, on thet subsequent occasion, Wr. Ross executed 
another note, didn't he? A. Yes sir. 

Q@. Amd at the time he executed that second note, you 
still had in your possession the first note, didn’t you? A. 
The first note was never lost. 

Q@- I am not asking you esbout it ever being loot. ‘We 
say it is here. But at the time the second note was executed, 
you hed the first note, didn't you? A. I had a note.* 


After # careful review of the evidence we have reached 
the conclusion thet the judgment should be reversed ond the cause 
remanded for a new trial. The conflicting testimeny of the parties 
discloses an unusuel case. Plaintiff eriginally claimed thet defend- 
ant was indebted to him on a 36,000 rote, delivered on September 15, 
1917, payable on or before one yesr. Defendant claimed in sub- 
atance, as shown by his special pleas end notice of special defenses, 
that the note, executed on that date, hed been eatisfied end din- 
@harged upon his giving, and plaintiff accepting, a few weeks there- 
, after, a second note in lieu thereof in a lerger amount but for the 
seme indebtedness, plaintiff promising to destrey the first; that 
; several months thereafter plaintiff informed him that, because of 
services rendered by him in handling plaintiff's estate ond affsirs, 
“plaintiff hed torn up and destroyed seid second note and concelled 
his indebtedness te plaintiff; that he supposed plaintiff had destroy- 
ed said first note for $6,000, a» promised, until in 1922, shortly 
voetore the present action was begun thereon, when pleintiff 
“presented it and demanded payment; and thot, if anid original note 
) and the indebtedness evidenced thereby had not in fect been can- 
Gelled, defendant had a counterclaim for services rendered plain- 


. tiff amounting to more than the amount of said indebtedhess. On 
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the trial, efter plaintiff had introduced said original note and 
rested, defendant was allowed by the court to give such evidenee, 
in support of his pleas, as is above shown, but the court would 
not allow him to give evidence concerning his counterclaim, or his 
prior and subsequent trensactions with plaintiff, or the nature and 
extent of hia services in handling plaintiff's estate and affairs, 
which, we think, from the offers made, would have tended te show 
thet his claimed indebtedness to plaintiff was mere thon offset by 
said services, and that there was a good consideration for the ree 
lease and satisfaction of said note and indebtednese. In these 
rulings we think thet the trial court committed prejudicial error. 
In Roekefelicr vy. Yedge (C.CeAe) 149 Fed. Kep. 18%, 154, in which 
there was a verdict and judgment in favor of defendent in an action 
on a $15,000 note, somewhat similar evidence was admitted by the 
triel court and the judgment wae affirmed. in Kelley, Nous & Co. 
v. Caffrey, 79 Ill. App. 278, 279, it ds suid in substance that it 
is in accordance with the general trend and policy of the decided 
Cases thet all cleime and counterclaims between parties litigant 
should be adjusted, as far os practicable, in one end the same 

suit, and that the filing of set~offe and counter@laims should be 
encouraged, thereby preventing circuity of action. 


( dnd we think there is merit in defendent's counsels' 
. 


to a material veriance between the allegations of the declaration 


point that plaintiff's testimony showed that there was what amounted 
, 


i and that testimony, causing surprise to defendant in the midst of 
the trial. In his declaration plaintiff declared on e note deliv- 







his evidence of defense to that cese as alleged. In rebuttal, 
“plaintiff's tewtimony was to the effect that » fewweks after said 
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. upon and introduced in evidence was net the ene which wan made 

and delivered on said date; thet in August, 1919, (nearly two 

years after said date and nearly one yeur ofter the maturity of 
said torn up note) after he had returned from France, he exhibited 
the torn pieces to defendant st the City Netionel Bank at “vanston, 
asked him to make and deliver a new note, to be copied from the torn 
“pieces as patehed up, of the same date, amount and terms; thet dee 
“fendont aid this; and thet said copied note is the one previously 
“Antreduced in evidence, as Exhibit A, and relied upon by him 

On the issue whether, a few weeks after the making of the 

| original note on Septemerr 15, 1917, » sacond note was made and 
| delivered by defendant, we think thet the verdict is ageinst the 
_ weight of the evidence. Defendant testified that euch second note 
was made and delivered, end plaintiff, in his cross-examinetion 
"above set ferth, so stated. And, on the issue whether, in August, 

i 1910, sfter plaintiff had returned from France, defendant exeouted 
"the copied note at said *veneton bank and thet that copied nete was 
"the ene which was introduced in evidence on the trial as Uxhibit A, 
‘we also think that the verdict is ageinst the weight of the evie 
-denee. Certain circumstances tend to suppert defendant's contention 
“thet the note introduced in evidence as Exhibit A wae the one 
"executed on September 15, 1917. Exhibit B, the reecipt, signed by 
“defendant for the "Six Booth Fisheries Co. 6% Bondn,” dated October 
A, 1917, wae also intreduced in evidence. Photostatic copies ef 
th exhibite are contained in the present transcript, and the 
ationery, printing end form of note used ore identical, heving a 
q pticeable “deg's head" at the left of the printing and writing. 
it appears from the evidence that beth the original note of 
tember 15, 1917, and said receipt of Octeber 1, 1917, were 
by defendant in his Chicago office. Plaintiff's testimory 
i ats thst, in meking the copied note (which he saye was signed 
defendant in August, 1919, at said bank) a form of note 
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obtained at the bank was used. We do not think it is reasonably 
probable thet the form of note there obtained would be the same 
identical form in use in defendant's office on October 1, 1917, 
nearly two years before; or that it is reasonably prebable that 
defendant, in August, 1919, would give to plaintiff eo nete having 
its date of maturity nearly one year befere the time of its 

exe cution. 

Believing, es we do, that the trial court, in view of 
the pleedings and all the fects snd circumstances in evidence, 
erred in unduly limiting defendant's evidence tending to shew that, 

at the time of the commencement of the suit, he was not indebted in 
| any sum te Oy \ ng in the latter's special count on 
the note or in the common counts, the judgment of the Superior 
eourt is reversed and the couse remanded for a new trial. 


REVERSED AND REMANDED, 


Pitch and Barnes, J7., concur, 
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CHARLES H. SIMBONG, Trustee, 
CHICAGO TITLE & TRUST COMPANY, 





Trustee, and D. L. H. SIMMONS, 
Complainants and Appellees, 
Ve APPRAL FROM 
ROSSLAND SXCURITY VAULT COMPANY, 
KIMBARK STATE BANK, and BWALD #. SUPERIOR COURT, 
MULLER, Receiver, 
Defendants. 
COOK salah ll 
OW APPEAL OF EWALD 3. MULLEA, 
Receiver of said Kimbark State Bank, 4 2 Ls A. 6 3 4 
Appellant. 


ER. PRESIDING JUSTICA GRIDLEY DELIVERED THE OPINION OF THY COURT. 


Thies is an appeal by Ewald &. Muller, Receiver of the 
Kimbark itate Bank, from a foreclosure decree, entered February 
15, 1925, on two mortgages, second and third, on certain improved 
property in Cook County, Illinois. 

In the bill, filed February 19, 1923, it is alleged in 
substance thet on March 8, 1916, defendant, Roswlend Security 
Vault Company, en Illinois corporstion (hereinafter referred to 
as the Vault Co.), excouted ite trust deed (recorded March 26, 
1916) on the property te Chicago Title & Trust Go., trustee, te 
secure ite principal note of $7,500, payable to the order of 
iteelf three years after seid date with interest at 6% per ennum 
and 7% efter maturity; thet afterwards the Vault Co. endorsed ond 
delivered the note to complninent, >. L. M. Simmons, whe ia the 
legal owner and holder thereof; that no part of the principal note 
has been paid; and that interest is due thereon from September 6, 





1919, at 7% per annum. 

It ie further alleged in substance that on Mareh &, 1915, 
the Vault Go. executed ite other trust deed (recorded April 3, 1018) 
en the property to Charles H. Simmons, trustee, to secure its other 
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42 principal notes, ageregating $3,800, payable to the order of 
iteeif in one to twelve months respectively, with interest at 6% 

per annum payable monthly until maturity, and ot 7% after maturity, - 
said notes being numbered 1 to 12, the notes numbered 1 to 1] being 
each for $100, end note numbered 12, beime fer $2700; that afterwards 
the Vault Co. endorsed ond delivered the notes te said complainant, 
who beceme the legal owner and holder of the sume; that no part of 
the principal of the notes 7 to 12, aggregating $3,200, hes been paid; 
and that interest is due thereon from August 5, 1919, at 7% per annum, 
It ie further alleged thet the reapeotive trust deeds (on forms in 
common use) provide in case of “oreclesure for the puyment of costs, 
ete., including solicitor's fees, and there iz the usual prayer thet, 
in default of payment of the indebtedness, the property be wold, ete. 

The Vault Co. filed an anewer stuting that it hed exeouted 
the notes and two trust deeds mentioned; that about September 1, 1918, 
it conveyed away the property, subject te the two trust deeds and to a 
first trust decd securing an indebtedness of $30,000; and that it had 
no further interest in the preperty. 

The Kimberk State Benk (hereinafter referred te as the Bank) 
and ite ssid Receiver, filed a joint and several anewer (afterwards 
amended) and the Receiver filed a cross-bill (afterwards dismissed on 
his motion) end the couse wae referred to m master to teke evidence 
and report the some together with his findings and conclusions. 

In their anower, as originally filed, they denied sub 


stantially all of the allegations of the bili, denied that the 
_Anterest that they have in the property ie subject to the liens 


of the two trust deeds sought to be feoreclesed, and that on March 
11, 1916, (three days after the date of the $7500 trust deed) the 
Veuit Co. executed and delivered to Sreenebewum Jone Bank & Trust 


co. certain notes or bonds of the value of $30,000, and a trwt 
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deed securing the some, recorded on March 21, 1916, (seven days 
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before aai4 77500 trust deed was recorded), which said $30,000 
truest decd is «» valid first lien on the property te the extent of 
$29,000. They further alleged in their anawer ae amended that 
neither the rote of $7500, nor the trust deed securing it, ic a 
Valid or legal obligation of the Vault Co., or enforcible es a lien 
upon the property, becouse (a) both were executed by the officers 
of the Vault Co. without it receiving any: consideration therefor; 
(b) both were executed for purposes wltre vires the Veult Co. and 
ite directors and officers, and in payment or renewal of a prior 
mote, secured by the trust deed ef the Vault Co. and dated March 9, 
1925, the proceeds of which prior note were used to pay the debte of 
another corporation; (a) both were executed in pursuance of an i1l- 
legel and fraudulent conspiracy against the rights and interests of 
the Veult Co., its stockholders and creditore, (4) when the Kimbark 
Bank ecquired title to the property om September 27, 1916, sufficient 
funds were provided and set epaert fer the iiquidation and payment of 
the $7,500 nete, but “such funds were fraudulently appropriated for 
the individual use of certain conspirators, among whom were the 
assignors of complainant;" (¢) complainant, BD. lL. M. Simmons, does 
mot come inte equity with clean hands; and “that the facts cone 
stituting the wont of consideration, illegality, ultra vires nuture, 
fraud end conspiracy in the execution of enid $7,500 note and trust 
deed, und fraud in and sbout the non-payment of the same, are heree 
inafter set forth." Then follow many parsgraphs of sliegations 
(some on onformation and belief) of vorious deings ond transactions 
of the Vault Co. and the Bank, and their respective officers, among 
which are, that on September 27, 1915, the Veult Ce. sxeouted ite 
warrenty deed, signed by Frank A. Novak as prevident and Frank H. 
Novek as secretary, conveying the property te one Joseph ©. Willis 
for $33,500, subject only to the trust deed for $30,006 te said 
Greenebaum Bank & Trust Co., end om the same dey “iliie and wife 
executed their worranty deed to the property to the Kimbark Bank, 
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subject omly to saic trust deed for $30,000; that it was under- 
stood and agreed by and between Pronk H. Wevak and Willie, at the 
time of said tronsfers, that the Bank wes not to acsume the $7,500 
nete, or the notes aggrogeting $5400, respectively secured by the 
trust deeds sought to be foreclosed, but that, on the contrary a 
sufficient sum of money, agcregeting sbout 911,500, wae te be ree 
tained by said Willis out of snid $33,500, and used to liquidate 
and pay off said 97500 mote and said notes aggregating $3800, and 
the trust deeds securing the same released; that upon said trans- 
fers being made Willis paid to Frank H. Novak "the awn of either 
$35,500 or $22,000;" and that said Vovak (acting for himself, 
Charles ¥. Novak, and Tillie 4. Novak) and asdd Willis “conspired 
together to defraud the Kimberk Bank, and its future steckhelders 
and creditors, by agreeing not to use anid $11,500 for paying off 
@nid two deeds of trust, and te appropriate said 11,500 between 
themselves," and subsequently 41d divide eaid sum of $11,500 
 batween themselves. 
Subsequently, on March 6, 1924, aftor exceptions te said 
anewer as smended had been filed by complainants ond overruled, 
 @omplainants filed on amendment to their bill, in which, after men- 
tioning the defenses of the Bank and its Receiver, as disclosed in 
add omended answer, they alleged that the some constituted no 
4 
defense to the relief prayed for, and charged the focts te be 
“that each of the two trust deeds, snd evidences of indebtedness 
mentioned therein, were duly executed and filed fer recserd as 
herein alleged, and that, long efter the execution, recording 
and tintion of said respective securities and liens, the 
Vault Co., through ite duly avthorized officers, undertook and 
agreed to sell said premises * * to one Jowneph ©. Willis for the 
total consideration ef $65,500, on or about August, 1918; thet & 
that time there wae existing a valid firet lien on seid real 
estate te secure an indebtedness of $30,000 then held by Greenebaum 
Bank & Trust Co.; that under the terms of said ngresment said 
. Willis was to accept said reel estate subject to said first 
lien of $30,000, and was to puy the balance of said purchase 
price, to-wit, $35,500, in cash, snd out of the preceeds se 


received the Vault Co. wae to pay and have discherged and ree 
leased of record said two trust deed liens * * ; that the 
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deed of conveyance to Willis by the Vault Co. was executed 
accordingly, but that on consummation of said sale, said 
Sillis was unable to raise all of ssid $34,500, and he and 
the Vault Co. then and there agreed that he could and 4id 
retain out of said $55,500, purchase price, sufficient moneya 
with which to pay and satisfy in full the indebtedness secured 
by said two trust deeds * * ; thet thereafter said Willis 
conveyed the premises * * to the Kimbark Bank, of which said 
Muller is Receiver; and that by reason of the premises, vaid 
Willis, snd #1) persons claiming through or under him 

ad, und forever barred and precluded, from now asserting 
any of eaid supposed grounds or defenses in bar of the force 
closure herein prayed." 

Subsequentiy, the Bank and ite Neceiver filed an additional 
answer to this amendment of the bill, making some additienal 
aliegations and denying that they in amy way were estopped or pree 
cluded from asserting their said defenses or resisting the foree 
@losure of said two trust decds. 

The master’s report, together with hie certifiesnte of evie 
dence, was filed on December 13, 1924. It appears that he heard a 
mass of evidence, oral and documentary. After making nmumereus find. 
ings he concluded that the material allegations of the bill had been 
proven and that the equities ef the case were with complainant, 

Be Le M. Simmons, and he recommended that a deoree of fereclosure 

be entered on both trust deeds - the $7500 trust decd being the prior 
iien to the other. Many objections sere made to the report by the 
Bank's Reociver, which were overruled. The cowrt ordered them to 
stand ae exceptions, 

On the issue made thet the Bank and ites Receiver were 
estopped from asserting any of its claimed defenses, the master 
found that they were so estopped, and found particularily that 
"no record had been made on the books of the Bank, regarding the 
two trust deeds, but they both were duly recorded * * and appeared 
ef record and unreleased at the time of the conveyance of said 
premises to the Bank, and that at the time of the purchase of said 
property by Willis from said Veult Go., said “illis retained out 


of the purchase money the sum of $11,300 and agreed to pay saéd 
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trust deeds, but failed to deo so;" and thet “said Kimbark Bank, 
at the time of the purchase of said premises, by proper examination 
ef the title, could have ascertained that said trust deeds were oute 
standing ageinst seid property; moreover, said Willis wae prectically 
the orgeniser of said Kimbark Hank and become its President os hewee 
inmbefore set forth; he had full knowledge ef said incumbrances against 
the real estate in question and agreed to pay the same." And the 
master further found, as to the claimed defenses of the Bank and ite 
Receiver, on their merita and irrespective of said estoppel issue, 
that they had not been substantiated, and found particularly that 
“there is no testimony showing thet seid Yillis and the Nevaks con- 
spired to use or used any of said money for their own purposes; 
meither does it appear thet the money realized from the sale of said 
mortgages wee used for other purposes than the sotisfaction of the 
debts of said Vault Co." And the master further fouhd in subs tence 
that the complainant, D. L. NM. Simeons, is the legal holder and owner 
of the $7500 note, no part of the principal of which hes been paid, 
and there is interest due thereon since September 5, 1919; that 
@aid complainant is also the legal hoider and owner of the unpaid 
hotes 7 to 12, aggregating $5200, and secured by said $3860 trust 
“deed, and that there is interest due thercon since Auguet 6, 1919; 
i and that said $7500 note, dated March 8, 1916, was a renewal note, 
taking the plece of « former note, secured by trust deed and issued 
by authority of the board of directors of the Vault Co. om March 9, 
(3925; and that both of the trust deeds securing said notes are valid 





“and subsisting liens on the property for the amounts respectively 
due thereon including certain solicitor's fees. The master alse 
found the total omount due on the said notes and trust deeds sought 
te be foreclosed, with interest figured up to October 22, 1924. 

| in the decree appenied from the court overruled all 


exceptions to the master's report, confirmed it, and found that 
all materiel allegations in complainant's bill ae amended had been 
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proved, siso meade other findings in substantial accord with those 
of the master, und further found the total amount due on the $7500 
note, up to October 22, 1924, including interest and solicitor's 
fees, to be $10,510.42, and alse the total amount due on the notes 
7 to 12, secured by anid other trust deed, up to the same date, 
including interest und soliciter's fees, to be $4,749.19; and 
further found that the $7500 trust deed was a superier lien to that 
of the other trust deed; and decreed « wale of the property, ete. 
After reviewing the plesdings, and the feete end cir- 
cumstances of the case as diuclosed by the evidence introduced 
before the master, we are of the opinien thst both the Kimbark 
Bank, ond ite Receiver, who is the appellant in this court, ere 
estopped from asserting any of the defenses, mentioned in their 
amewer as amended, a8 a bar to the present foreclosure proceedings. 
We undersatend it to be the law that, where a purchaser of mortgaged 
premises assumes and agrees to pay the amount of the mortgage, or 
deducts from the purchase price the amount thereofy he is estepped 
thereafter to deny the existence er validity of the mortgage, and 
thet 4t makes no material difference whether the agreement of 
assumption is oral or evidenced by a recital im the deed, if in fact 
_ the amount of the mortgage is deducted from the purchase price of 
the lund conveyed. (PAggeon v. Trustees of Sehoolg, 44 Ill. 502; 
| beng v. Dietz, 191 111. 161, 166; Brosseau vy. Low. 209 Ill. 408, 
422; Kenneay v. Brown, 61 Ala. 296.) We think that it is clear 
from the evidence that when Willie purchased the property from the 
Vault Co. in September, 1918, the amount due on the two then existing 
trust deeds, now sought to be foreclosed, was deducted by him by 
Orel agreement with the Vault Co. from the purchase price. And we 
think thet this doctrine of estoppel is binding upon the Kimberk 
Bank, a purchaser of the property from Willis om the same day, and 


| 
. 
) 
; upon appelient, the Bank's receiver. (Lang vy. Dietz, Supra; 
| Kennedy v. Brown, supra-) Counsel for eappellent here concede 
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thet Willis might be eetopped, but contend that ouch estoppel 

does not extend to the Bank, a subsequent purchaser from Willie, 
where as claimed the Bank did not have notice of the existence of 

the trust deeds in question. In support of this contention counsel 
eite the case, among others of Ruta v. Kehn, 145 Ill. 558, 566, 

where it is stated that “the privies of « granter whe is estopped 

are mot estopped if they are subsequent purchasers fer value, and 
have no notice that he is estopped.” But we think thot it suffi- 
Ciently appears from the evidence that the Bunk, at the time of the 
transfers from the Vault Co. to Willis and from Willis te the Bank, 
had both constructive and actual netice of the exiatenee of the trust 
deeds of record, and had knowledge that the amount of the indebtede 
ness secured by said trust deeds was to be deducted and wae deducted 
from the amount of the purchise price for the property paid by Willis; 
and, furthermere, there ia no satisfactory evidence as to what was 
the amount paid by the Bank for the property at the time. 

And we are also of the opinion that the mester's finde 
ings, approved by the court (to the effect that none of the 
defenses of the Bank and ita Keceiver above referred te was sub- 
stantiated) are sufficiently warranted by the evidence, and that 
the equities of the case, on the merits and irrespective of the 
estoppel question, are with the complainants. 

Accordingly, the decree of the Superior Court is 
affirmed, 

A¥PIRMED. 


Fiteh and Barnes, J7., concur. 
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MANDEL BHOTHERS, a Mane 
corporation, | APPRAL FROM 
Appellant, 
MUMICIPAL COURT 
Ve 

) OF CHICAGO. 

GRACE W. WILLETT, 
Appellee. 


242 1.A. 634 


MR. PRESIDING JUSTICE GRIDLSY DGLIVERRD THE OPINION OF THE COURT. ri 


in # 4th clase action in contract to recover the value 
ef certain goods and merchandise alleged to have been sold and dee 
livered to defendent, during the months of November and December, 
1923, there waa a finding and judgment in fevor of defendant, and 
plaintiff appealed. Pleintiff also claimed a right to recover by 
rencon 6f an account stated. The defense was that defendant had 
neither purchased ner received the goods, and had never agreed to 
pay for them. | 
It sppeare from the evidence that plaintiff owned and 

operated s large department store in Chicago and defendant was one 
of its patrons to whom it sold merchandise on credit; that defend- 
ant's mother-in-law lived in defendant's home and employed « nurse, 
ure. Reid, to attend and care for her there; that on two occasions 
prior to December 10, 1925, Mre. Reid, without defendent'’s suthority, 
ordered goods at plaintiff's store and directed them to be delivered 
at defendent's home and charged to the latter's account; that upon 
such delivery Mrs. Reid obtained possession of them without defende 
ant's knowledge and converted them te her own use; that on December 
22nd Mre. Reid informed defendant she wee obliged to leave and go to 
New York, that she had contrected several bills which were unpaid, 
and thet she was leaving with defendant her check for $285, drawn 


on oa New York benk and payable to the order of defendent's hus- 


band, saying that the proceeds of said check might be used in 
dquidating the bills; thet at the time she did not give defendant 
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any further details concerning the several bille, and defendant 
aid not then know that she had purchased the goods in question 

of plaintiff and hed hed them charged to defendant's account; that 
defendant, after her husband had endorsed the check, alao endorsed 
it ond deposited it to her credit with her bank; that subsequently 
the check was returned “no fundsa;" that sbout January 10, 1924, 
defendant roceived from plaintiff o statement of the balanee due 
for merchandise purchased during November and December, 1923, showe 
ing the goods in queetion valued at about $352, and alse showing a 
few other purchases of small value made by defendant hereelf; ond 
that, after the receipt of said returned check and plaintiff's said 
statement, defendant called «t plaintiff's stere and then and theres 
after hed interviews with plaintiff's credit manager, Yillis, and 
other representatives. It further appears that at the first inter- 
view, about January 17, 1924, defendant exhibited the returned 
cheek and told Willis of the actions end doings of Mire. Reid, and 
that she hed never ordered or received the goods in question or 
authorized Mra. Reid to order them. An itemized statement of «11 
geeda charged was then produced and checked over and the particulier 
goods ordered and received by Mra. Reid ascertained. Willis testi- 
fied thet at this interview, after he had complained ef defendant's 
Negligence in not promptly notifying plaintiff of Mre. Reid's acts, 
defendont stated that she would pay for all the geods. Defendant 
flatly denied ever making such » statement, either at that intere- 
view or ony subsequent one. It further appears thot subsequently 
defendant ascertained thet Mra. Reid wes living ot « Chicage hotel 
under an assumed nome, and at os second interview imparted this 
information te Willis and an attorney and house detective of 
plaintiff. Thereafter an employes of plaintiff called at the 
hotel, found the goods in question, but was not permitted by the 
hotel authorities to take them away. Later, plaintiff, made 
another attempt to seize the goode but by that time they had 
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been taken away. 

Counsel fer pisintiff contend that the finding and judy 
ment are against the weight of the evidence. And cotmeel argue 
that “defendant's acceptance of Mrs. Reid's cheek with full) 
knowledge of the facts, her failure to notify plaintiff thereof 
until almost one month after stquiring such knowledge, and her 
subsequent promize to puy for the merchandise converted by Mra. 
Reid, constituted a complete ratificntion of Mra, Reid's acts." 

We cannot agree with the contention or the argument. On the issue 
whether defendant, after she had sequired full knowledge of Mre. 
Reid's unauthorized acts and doings, promised to pay for the goods 
which Mrs. Reid reccived, we cannot say thet the finding is sgainst 
the eeight of the evidence. On the issue whether defendant secepted 
Mrs. Reid's chock for $285 “with full knowhedge of the fects,” we 
think it clearly appesre thet dofendant did net then have fuli 
kmowledge of Mro. Reid's sets, or knowledge that she hed purchased 
goods of piaintiff end had had them charged te defendant's accounte 
And under such circumstances, considering Mre. Reid as defendant's 
agent, the latter cannot be held to have ratified Mrs. Reid's acta. 
Im Isador v. Harris, 217 111. App. 133, 139, quoting from 21 Ruling 
Case Lew, p. 928, At is said: “In order to bind a principal by 
ratification, assent or soquicseence in prior acts of hia sgent in 
excese of authority actually given, a knowledge of the material 
facts muct be brought home to him. He must have been in possession 
of all of the facts and must have acted in the light of such knewl- 
edge." (See, also, Cadwell v. Meck, 17 111. 220, 227; Williams v. 
Merritt, 23 Ill. 623, 626.) As to the claimed failure of defendmt 
to promptly notify plaintiff of the former's conversstion with Mrs. 
Reid and receipt of Mrs. Reid's check, and os to such failure being 
evideuse of defendant's ratification of Mra. Reid's uneuthorized 
acts, it is said im 1 Mechem on Agency, 2nd Bd., pe 344, B60- 466, 


quoting from Yard y. Williams, 26 Ihl. 447, 451, that “where 6 
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stranger, in the name of another, does an unauthorized act, the 
latter need take mo notice of it, although informed of the act 
thue done in his name, and he shall only be bound by an affirmative 
ratification." The evidence shows that Mrs. Reid, though living in 
defendant's home, wae an employee of defendant's mether-in-lew and 
not of defendant, and, hence, may be considered aw a stranger to 
defendant as regards her acts shown. And the question whe ther 
defendant expressly ratified those acts wae for the court sitting 
as a jury to determine. (Pohl v. Davenport Walt & Grain Co., 46 
Ill. App. 513, 515; De Land y. Dixon National Hank, 112 121. 323, 
327.) 

It is alse urged that the court should at least have 
entered a finding and judgment agsinst defendant for the value of 
those few articles which defendant herself ordered and received, 
as set forth in the statement which was checked over on January 17, 
1924. These items do not appear to have been in iseue when ths 
case woe tried, and there is no direct evidence that said articles 
have not been paid for, while there iw some evidence tending te 
show that they have. 

The judgment of the Municipal court should be affirmed 
and it is se ordered. 

AFFIRMED, 


Fitch ond Barnes, J7., conour, 
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MARIS L@AKR, 
Appellee, APPEAL FROM GCIROVIT COURT, 
ve COOK counTY. 


CITY OF CHICAGO, 
Appellant. 


— — — — — — 


2427.0. 684 


MR. PRESIDING JUSTICK GRIDLEY DALIVEARD THY OPINION OF THR COURT. 


F By thie appeal the City of Chicage secke to reverse a 
fudgment ageinat it for $4,500 im an action for damages fer 
personal infuries sustained by plaintiff on September 24, 1922, 

at the southeast corner of Fest 60th street snd Princeton avenue, 
Chicago, while o passenger in « taxi«-cab of the Yellow COnb Company. 
The — returned a verdict for @6,560 in plaintiff's fever, but 
she remitted $2,000, and the ‘sudgment appealed from followed. 

The action was commenced on December 21, 1922, against 
the City as sole defendant, and wae predicated upon its alleged 
negligence in permitting a dongeroue hol¢ er depression te remain 
at the southeast corner of the «treets, 28 a result of which plain- 
tiff, while the ab was turning around the corner, was severely 
and permanently infured. 3 £ 

Weet 60th street is on east ond weat street and Princeton 
avenue intersects it at right ang) , » Both streets hed for, a long 
time been paved with arphalt, or-macadam wf th en asphalt top, and 
were in constent use by the public. The ourd st the corner was 
rounded, to the northwest of which a * iN pan 
end, a8 appeers by & clear preponderance of the ence, between 
the rounded curb and the manhole, and partly around the latter, 
there wee a ragged hele, ef considerable size ond several inches 


deep, where the pevement had been broken or worm away. At the time 
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ef the accident the hele was filled with fallen leaves ond net 
readily seen without perticuler inspection. It was repaired 
by the City abeut four weeks ofter the accident. 

Plaintiff, m resident of Louisville, Kontucky, arrived 
at a railway station at Mgleweod, Chicago, ond hirec the cab to 
convey her to the home of a friend, whe lived om the north side 
of Vest 60th street, « short distance enet of Frinceten avenue. 
She was the only passenger and ent inside on the rear seat. Prom 
Vest 63rd street the driver propelled the cab north on the cast 
side of Prineeton avenue, at « speed of about 20 miles per hour, 
until a short dt otanke from “eet Goth street, when he slackened 
speed for the purpose of turning eat ond rounding sald vou thoast 
sorner. As he was making the turn at a not excessive rate of 
Speed and net noticing the hole wntil slewst upen it, he une 
successfully attempted to avoid it tut one of the rear wievls went 
inte it, and the sudden lurch of the sab threw pleintiff up to the 
tep and then down onto the floor astride « pipe heuter, the narrow 
top of which wos about four inches from the floor. Ao a remelt 
plaintiff's coecyx wae fractured and she reoeived other painful 
and severe inturies. As no point is meade that the verdict, less 
the remittitur, ie excessive, it is unnecesvary to discuss the evi- 
@ence besring upon sleintiff's oubsequent medical treatments, 
expense, less ef wager, sufferings, or the permanency of her in‘turies. 

Counsel for the Vity first contend that the notice, re« 
quired by statute, of the place of the cecident, etc., alleged 
in the d«cleration sand proved on the trisi to heave been given 
within six months ef the happening thereos?, is eo unintelligible 
and defective av to prevent any recovery, in that it is stated 
therein that “os said taxicab turned at the southwest corner of 
60th street and Princeton avemme, it ran inte » hole or exeavation 


in the public highway at the southeast corner of vest 60th street 
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and Princeton averme, by means whereef said Berie Leake was 
thrown,” etc. It is argued that it ie a physicol impossibility 
for « cab turning at the southwest sorner of the intersection 

to rum inte « hele or excavation at the soythesst cormer. while, 
of course, this is eo, yet we think, os the leestion of node and. 
plece of accident is definitely stated, that the proper officers 
of the “ity could heve had neo difficulty, from the notice, in 
lecating the hole and place of the accident; thet they could net 
have been misled; md thet the notice must ve held sufficient. 
(Youngvert v. City of Chicece, 174 T1i. Ape. 299, 301; MeComb vy. 
Gity of Chicuge, 183 111. App. 243, 247, aff'd 263 T11, 520.) In 
the Betomb case our Supreme Court, quoting with erproval the rule 
amnouneed in Curr vy. Ashland, 62 . H. 665, anya (p. 814); "If 
the statement so designates the place thet the officers of the 





town, being men of commen understending and intelligence, ean by 
‘the exercice of recnonable dilicence, and without other information 
from the plaintiff, find the exact place where it is claimed the 
domege wae received, it in in thie reepeet oufficient, becouse it 
fully enswors the purpose ef the ntatute." 

Sounsel alse contend that the tury's verdict in finding, 
ac they mst have found, that « hole existed at oni@ southeast 
corner, is manifestly against the weight of the evidence. ‘“e 
Cannot agrees. hile some of the City's witmesses testified that 
there was no hole ot seid corner, we think it wes disclesed from 
plaintiff's witnesses end by « clear preponderance of the «vidence 
that, ot the time of the serident, a deep and dengerous hole existed 
there, of which the “ity had either sctual er constructive notice, 
aad that ite presence was the preximate couse of the sccident and 
pleintiff's inturies. The «vidence did net show that either the 
driver of the cad or plaintiff wan guilty ef any negligence. Both 
had the right to presume, not having any notice or knowledge te 
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the contrary, thet the public street at the place ef the accident 
wae reasonably safe for vehicles to travel thereon. (City of 
Spring Valley v. Gavin, 182 111. 232; Vecks v. City of Chicago, 
208 Ill. 192.) 

Counsel slse contend that a certain inetrument, signed 
by plaintiff on October 15, 1025, leas then three weeks ofter the 
accident, snd delivered to the Yellew Sab Company, “wae 2 release 
of defendant (the City) as well se of the Ceb Company.” The in- 
etrument in question (« printed form pertially filled out) is 
headed "Covenant net te suc," ond states in substance that plein- 
tiff, in considerstion of $280, to her peid by the Cab Company 
dees *covenant* with it “forever to refrain from instituting, 
pressing or in any way siding ony claim, demand, section or cause 
of action fer damages, costes, lose of service, expenses or come 
pensation fer, or on secount of, or in any wey growing out of, or 
hereafter te grow eut of," the secident in question. We regard 
the instrument merely as « covenant net to me the eab company, and 


not es - release, and, even treating the cab company as « foint tort 
feaser with the City, it ie wel settled that a covenant net te 


sue one of two tort feazors dees not operate ax a release of either 
the sovenantes or the other tort fecser and is not a bar toe on 


eetion sguimet the latter. (City ef Chicage v. Bebcogk, 1435 111. 
380, 366; Chiosgo & Alton Hy. Co. v. Averil}, 224 Ill. 816, 522.) 


Gomplaint is made of the giving of certain instructions 
offered by plaintiff and ef the refusal te give certain ether 
instructions offered by the lity. Ye have sonvidered these in- 
structions in cennection with ull the given instructions and the 
@vidence adduced, and are of the opinion that the tury were fully 
and fairly instructed, and thet ne reversible errors were committed 


by the trial court ae clained. ‘ 


Por the reasons indicated the ‘udgment of the Circuit 
court should be affirmed and it is so ordered. 
AJPIAMED. 


Pitch and Barnes, JJ., coneur, 
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CHARLES 7. O'CONNOR, 


Appellee, ! APPEAL FROM MUNICIPAL 
Ve COURT OF CHICAGO. 
CITY OF CHICAGO, — 242 1.A. 63 4 


MR. PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


In an action of assumpsit, commenced May 31, 1925, and 
tried before the court without a jury, there wus a finding and 
judgment entered in plaintiff's faver on April 2, 1925, fer 
$11,246.66, and the City appesled. 

Plaintiff's claim is for salary alleged to be due him 
as chief clerk in the city comptrellier's office (# position under 
the act regulating the civil service of cities) for the period 
from January 10, 1919, to Harch 30, 1922. In his amended state- 
ment of claim he alleged in substanee thet he ie, and hae been 
continuously since January 23, 1903, the duly qualified and 
legally appointed chief clerk in said comptroller's office; that 
during the period from January 10, 1919, te March 30, 1922, he was 
wrongfully prevented from occupying the position and performing the 
‘duties thereof, although he was at all times ready, able and willing, 
and demanded ef the city comptroller the right, to de 80; that after 
he was wrongfully removed in January, 1919, he instituted a proceede 
ing in mandamus in the Circuit court of Cook county againet the city 
comptroller and the civil service commission of said city to compel 
them to permit him to occupy the position and receive the salary, 
and that, finally, by virtue of ean issued mandamus writ, he was re- 
stored te the position on March 30, 1922; and that there is due him 
from the City the sum of $12,684.36, out of moneys duly appropriated 
for the position for said period. 
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The City's defense, as disclosed from the affidavit of 
te asaietent corporation counsel, was that during the period in 
question the duties of the position "were performed by incumbents 
de facto of said position, and that all moneys appropriated * # 
have by this defendant been paid in good faith to the said ineumbents 
@e facto of said position during said incumbency.* 

On the trial, az stated in the printed brief ef its 
counsel here filed, the City “tendered no issue on the facts alleged 
in plaintiff's statement of claim and immediately assumed the burden" 
of proving its defense as alleged; and it called os witnesses three 
of ite employees chiefly te explain certain writings and documenta, 
which it introduced in evidence; it alse introduced a copy of the 
Opinion and decision of this appellate court, filed January 17, 1922, 
in the case entitled People ex rel. Charles J. O'Conner v. George F. 


Harding, Comptroller, et Ble, (224 Ill. APDe 198.) 
¥rom the evidence and from certain special findings of facts 


requested by the City and marked “held” by the court, it appears that 
for the period beginning January 10, 1919, and ending May 31, 1919, 
formal written requests were made from time to time by the comptroller 
feo the Commission for authority te make temporary appointments to the 
position in question; that pursuant to written authority respectively 
granted upon such requests one Albert H. Miller was appointed; that 
during said period he discharged the duties of the position, and 

Was regularly paid the salary appropriated therefor; that no one 

was appointed to the position for the period from June 1, 1919, 

up to and including August 20, 1919; that for the vertoa beginning 
August 21, 1919, and ending February 3, 1922, formal written re- 
quests were made from time to time by the comptroller to the 
Commission for authority te make other temporary appointments to 


| said position; that pursuant to written authority respectively 


; 
+ 


granted one Koy J. Battis was appointed and he discharged the 
duties of, and was regularly paid all ealary appropriated for, 
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the position; that for the period beginning February 4, 1922, 
and ending March 29, 1922, a formal written request for an original 
appointment was made by the comptroller to the commission; that 
pursuant thereto one Samuel !. was certified by the commission 
and appointed by the comptroller, and he discharged the duties of, 
and was regularly paid all the salary or compensation appropriated 
for, the position; that the plaintiff was on January 10, 1919, dise- 
charged from the powition by order of the comptroller, by reason of 
@ certain letter of resignation written by him, which discharge was 
approved by the commission; that thereafter plaintiff inetituted a 
mandamus proceeding in the Circuit court to secure his re-instatement; 
that the Circuit court upheld the discharge and denied the writ; that 
he appealed to this appeliate court, and on January 17, 1922, (before 
said Manning assumed the duties of said position) thie court reversed 
the order of the Circuit court and remanded the mandamus suitnwi th 
directions to award the writ as prayed (People v. Harding, 224 111. 
App. 198, 205); and that theresfter, and pursuant to the mandate of 
this appellate court, such proceedings were had in the Circuit court 
that on March 30, 1922, plaintiff was restored to the position. 
Counsel for the City in their printed brief concede 
that plaintiff is entitled to recover the preportionate salary, 
amounting to $850, for the period from June 1, 1919, up te and 
including August 20, 1919, during which period no one received 
any salary for work performed in the position. And it appears 
thet the court in determining the amount of the finding did not 
allow plaintiff's claim in full, but disallewed thet portion of 
the claim for the period from January 10, 1919, to Mareh 10,1919, 
(being for the first sixty days of Miller's inoumbency by temporary 
appointments) and alse disallowed thet portion ef the claim during 
the incumbency of Manning, from February 4, 1922, to Mareh 29, 1922, 
who had been certified to the position by the Commission from a 
register of eligibles. No cross errors are hereaesigned and argued 
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by pleintiff's counsel on these rulings. 

it further appears, as regards Miller's incumbency, 
which ended May 31, 1919, that, ac the period of any temporary 
appointment expired, another temporary appointment was made, there 
being no attempt made to certify anyone from o list of eligibles, 
or, if there was no such list, to precure eligibles by proper 
examination. As regards Battic’ incumbency the same precedure was 
followed. It further appears that, as to the several temporary 
appointments of Battis, purperted signatures of Louis ". Gosselin, 
as deputy comptroller, were affixed te the requests fer appointe 
ments and to the reports of appointments made, but in fact a 
Gesselin's name was signed by Bettis himself. 

As to the facte concerning plaintiff's prieor mandame 
suit and his removal from his position on January 10, 1919, it 
appears from said opinion of this appellate court that the petition 
was filed July 22, 1919, praying that he be restered to hie position 
and also be paid the salory approprinted therefor te the date of 
his restoration; that thereafter the petition wae amended by striking 
out so much of the prayor as sought the payment of salary; that prior 
to his remeval no charges were ever filed agsinet him and he was not 
discharged as a result of any hesring before the commission; that 
long prior to his removal, to-wit on July 5, 1916, he delivered te 
the comptroller upon request a letter signed by him in which he 
tendered his resignation as chief clerk "te take effect immediately 
upon my failure te report fer work at any time;" that the letter was 
held by the comptroller until January 10, 1919, when he "accepted" 
the resignation and reported his action to the commission an4 also 
te plaintiff; and that plaintiff contended that he did not intend 
to resign or relinquish his office, that the purported resignation 
was obtained Dy duress and coercion under threats ef suspension and 
the filing of charges ageinst him. ‘The opinion then discusses fully 
the facts as they appeared from the evidence introduced on the heare 
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ing of the mandamus suit, and it appears thet this court, in re- 
vereing the judgment of the Circuit court and remending the cause 
with directions, said (p. 205); "In view of the undisputed facts 
in this case, we conclude that the comptroller was not justified 
in treating the resignation of July 5, 1916, as absolute, and 
accepting it om January 10, 1919, and that the Civil Service 
Commission should not have approved the action ef the comptroller 
in so doing. It is admitted that the employment of relater was 
subject to the provisions of the Civil Service Act and the rules 


of the “ivil Service Commission. was not vi C) 
office in conformity with either act er rules. If hie scenduct 


wae euch as to merit his removal from his office or place of em- 
ployment, the procedure should have been taken in conformity with 
the provisions of said act and said rules." 

The main question in the present case, os we view it, is 
whether the salary in question, after the expiration of sixty days 
from the date of plaintiff's removal (January 10, 1919) and before 
Manning received his appointment and entered upon the duties of 
the position on February 4, 1922, (excepting the period from June 
ip 1919, to and including Auguet 20, 1919, when the appropriated 
salary was not paid to anyone and which counsel fer the City admits 
Delongs te plaintiff) was paid to the several incumbents of the 
position in good faith. 

In People vy. Schmidt, 281 I11. 211, @ moandemus case, our 
Supreme Court, after stating (p. 214) that “the autherities are in 
hopeless conflict on the question whether the de jure officer can 
recover from the public eutherities the salary that has been paid 
in good feith te the de facto officer,” and efter referring to some 
ef the conflicting cases, said (p. 217) “If the salary or compen- 
sation has been paid in good faith te the de facto employee during 
the time the position was in his poosession, it cannot, en principle 
and by the weight of authority, be recovered again from the city. 
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county, State or other governmenatl subdivision by the de jure 
officer." 

This is the rule in perhaps a majority of the States 
of the Union. Im the Georgia case of Mattox v. Boord of Education, 
148 Ga. 577, 579, substantially the same rule is announced, but 
it is said; "Where, however, the government, through its authorized 
board, does not act in good faith, but arbitrarily and illegally 
deprives the de jure officer of his office, end paye the salary ine 
cigent therete to one whe performs the duties of the office by virtue 
only of the illegal acts of the board, the ¢e jure officer hs entitled 
te recever his salary.* 

In the recent mandemus case of Poople vy. Thompson, 316 
Ill. 11, it appears from the opinion that the relater, McDonnell, 
in 1915, was legally appointed and qualified as second assistant 
fire marshal of the City of Chicago, a position classified under 
the Civil Service Law; that he continued in the position until 
September 23, 1922, when upon certain charges preferred egeinst 
him the civil service commission ordered thet he be discharged; 
that since November 1, 1922, one Patrick gan had been discharging 
the duties of the position and drawing the compensation provided 
therefor; that upon certain instituted certiorar{ proceedings the 
Circuit court, on December 18, 1922, quashed the record of the 
commission discharing the relater, which judgment eteod unreversed 
and unmedified at the time of filing of the original petition fer 
mandemus in the Supreme Court; that following seid judgment the 
relater, on January 4, 1923, demanded of the commission that it 
restere him to the position, the duties of which he was ready, 
willing and able te discharge, and that it also caune to be paid 
to him the salary appropriated therefor from December 15, 1922, 
the date of said judgment, and also a1] future salary. The 
commission refused the demands and Jgan continued in the position 
and drew the salery. To said original petition for mandamus 
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setting up the above facts the defendantay, including the Mayer 
end fire Marshal of the city and the commission, filed an answer 
te which the relater demurred. In their answer the defendants set 
forth five distinet defensea, one of them being that “gan has ree 
ceived the pay of the position and the relater cannet reoover it 
from the city." After the submission of the couse te the Supreme 
Court a stipulation was filed thet the relater hod been restored 
te his position (as plaintiff in the present ease haw been) and 
that the perties had ogrecd that the question of the right of the 
relator to re-instatement, as prayed, might be dismissed, and the 
Gause retained only for the purpose of determining the question 
“ef the relator's right to compensation fer the peried during which 
he was deprived of and excluded from his officer er position.” The 
Supreme Court, in sustaining the demurrer of the relater te the 
answer ef the defendants and in awarding the writ commanding the 
city to pay the sslary demanded by the relater, said (p. 16): 
"The defendants by their answer admitted «ll the essential 
averments of the petition, including the sverments that the 
relator had been wrongfully removed from hie effice and that the 


circuit court hed judicially determined that fact by declaring 
in the judgment in the proceedings that all of the 
proceedings before the civil service commission were void and of 
mo effect. A judgment awarding the writ of mandamus to compel 
re-instatement in office may include » command to pay salary. 


(People v. Coffin, 279 Ill. 401; 18 R. Ca Le 260; State v. 
IE Ee Mo. Se We 966.) The rule in this State is, 
that the payment in good faith of the salary of an officer to a 


atts officer constitutes a bar to an action by the 
officer for the salary paid to the + facto officer. (P Ve 
e 282 Ill. 211.) The well defined exception to the above 
rule is that where the relater is illegally removed from his 
office and the salary has been paid te another persen illegally 
appointed in his stead e writ ef will be awarded ree 
quiring the re-instatement of the relater in office and the 
ayment of his salary during his illegal removal. ( ve 
Brady, 262 111, 878; People v. stevenson, 270 1d. 560; leople 


v. Coffin, supra.) The relator in this case wes clearly entitled 
to be paid hie salary from December 18, 1922, the date of th 
judgment of the circuit court in the Bate, proceedings, 
and is entitled to the writ to compel payment ef the same.” 
The facts of the present case sre very similar to those 
in the Thompson case, and we are of the opinion thet the holdings 
in the latter are decisive of the issues in the present cane, 


_ where it is disclosed from the evidence that plaintiff was 
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dllegaliy removed from his pesition and thet this appellate court 

im ite former decision (224 111. App. 198) judicially determined that 
fact (which decision stands unreversed and unmodified,) and that’ the 
several persons appointed and given the salary in plaintiff's steed 
during the period in question were illegally appointed. A person 
Cannot properly be considered as legally sppointed to « position 
where the lawful occupant thereof has illegally ond agsinst his will 
been removed. Furthermore, it appears from the evidence tht beth 
Miller and Battis occupied the position, and were paid the salary 

for the respective periods in question, by virtue of o series of 
temporary appointments aggregating more than sixty days, in violation 
ef section 10 ef the civil service act, wherein it is previded that 
“to prevent the stoppage of public business, or te meet extrae 
ordinary exigencies, the head of any depertment or office may, with 
the approval ef the commission, make a temporary appointment te re- 
main in force not exceeding sixty days, and enly until reguler appoint- 
ments under the provisions ef this act cun be made." And we are cone 
vineed, from all the facts and circumstances appearing in evidence, 
that the several appointments of Miller and Bettis were not made, nor 
the salary paid te them, in good faith. And we think they should be 
regarded rather as intruders, without color of right, in the position 


than as de facte officers or incumbents. (Warden v. Bayfield County, 


87 Wis. 181, 184; Kempster v. City of Milwaukee, 97 Vis, 345. 549.) 
in the Kempster ecnse, it is said: “The mere designation ef a person, 


without suthority of law, to perform the duties ef the office, did not 
make such person an officer de facte, or furnish any justification fer 
payment of the salary incident to the office to such person, that can 
be pleaded in defense of the claim of the officer de jure, made upen 
his regaining his office.“ Counsel for the City alse contend in 
substance that the fact that the Circuit court dismissed plaintiff's 
petition for mandemus to compel his restoration te his position 

and refused to issue the writ, even though this appellate court 
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afterwards reversed the action of the Circuit court and ordered 
the writ to issue, is evidence tending to show that the several 
appointments of, and the payment of the salaries to, said in- 
cumbents were made in good faith. Under the facts disclosed we 
see no merit in the contention. 

Qur conclusion is that the judgment of the Circuit 
court should be affirmed and it is so ordered. 

APFIRMED. 


Fitch and Barnes, JJ., concur. 
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KASIMIER WICZAS, 
Appellee, APPEAL FROM 
MUBICIPAL COURT 
v. 
OF CHICAGO. 


WANDA MAKOWAI, | 2421.4. 634 


Appellants. 


MR. PRESIDING JUSTICK GRIDLEY DELIVERED THE OPINION OF THR COURT. 


On July 30, 1924, plaintiff caused a judgment by 
confession for $1108.91 to be entered in the Municipal court 
against defendants on their note fer 91,000, dated June 6, 1924, 
and payable on demand to plaintiff's order. The amount of the 
judgment was made up of the face of the note, $8.91 acerued 
interest, and $100 attorney's fees. Subsequently, on defendants’ 
motion supported by their affidavit, the court ordered that the 
judgment be opened and that defendante' affidavit be trented as 
their affidevit of merits. They demanded «a jury trial, and prior 
thereto, by leave of court, they filed an emended affidevit of 
merits. The trial was had in March, 1925, resulting in the court 
directing the jury te find thet at the date of the rendition of 


the confessed judgment there was due to plaintiff from defendents 
the cum of $1008.91. Such verdict wav returned and, on Merch 27, 

1925, judgment was entered thereon, + the court adjudging in sub- 
‘ stance that said confessed Judgment of July %©, 1924, be reduced 


* 


: 
} 
| 


to the extent of the attorney's fees included therein, but stand 
in full force and effect as of the date of its rendition for the 
sum of $1008.91. Defendants appesled. 

Defendants’ main contention here is that the court 
erred in directing a verdict for plaintiff, inasmuch as, under 
the issues and the evidence adduced, it was for the jury to 
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determine whether defendants were indebted te plaintiff on the 
no te. 

Some of the issues raised by defendants’ amended 
affidavit of merits are in substance (1) that the signing of the 
note was in compliance with « certain verbal agreement entered 
inte between the parties on June 6, 1924, contemporancously with 
the execution by the parties of a written agreement for an exe 
change of properties, which exchange was not consummated; (2) 
that the note was originally delivered to one icheffler, as 
escrowee, and that there was no valid delivery of the note by 
said escrowee te plaintiff and (3) that the nete was wholly without 
consideration. 

Defendants alleged in substance in their affidavit of 
merits, end the evidence disclosed, that plaintiff and wife were 
the owners of buildings at Nos. 1408-10 North Central Park svenue, 
Chicago, which they claimed had a value of $9,000, but was subject 
to three existing mortgages, ageregating $4330 (making e net claimed 
velue of $4670); that defendants were the owners of a building at 
Mo. 2902 N. Ridgeway avenue, Chicago, in which they were conducting 
@ grocery and mest market business; that the business, stock and 
fixtures were valued at $3,170 and that there were no liens or 
chattel mortgeges thereon; that on June 6, 1924, the parties 
executed a written agreement, wherein it was agreed that plaintiff 
and wife would convey to defendants by general warranty deed the 
Central Park avenue property, in consideration of defendants 
conveying by bill of sale te plaintiff said business, stock and 
fixtures, valued at $3170, (but apparently not their building) 
end giving plaintiff a three years' lease of the building at a 
certain fixed rental, and also agreeing to pay to plaintiff 
$1,500 in cash upon the delivery of the deed (the title having 
been found good) to said Central Park avenue property; that 
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contemporaneously with the execution of said agreement defend- 

ants executed and delivered to plaintiff the bill of sale, the 
lease, and a "“Vendors’ Sworn Statement of Crediters” under the 

Bulk Sales Lew, wherein they stated under oath in substance that 
they had no crediters or judgments against them, and thet there 
were no chattel mortgages on said stock or fixtures; thet, alse 
contemporaneously with the execution of the shove instruments, 

and under s special verbal agreement made at the time, defendants 
Signed and delivered the ¢1,000 mete in question conditionally 

to said Scheffler, as escrowee, and plaintiff alac signed a $1,000 
note payable to defendants’ order and delivered the same condi« 
tionally to said Scheffler, ae escrowee; ond that on the doy 
following the signing of said instruments plaintiff took pessession 
ef defendants’ seid stere and business and conducted said business 
for about three weeks, when defendants re-took possession, and the 
said agreement for the exchange of properties was never consummated, 

Regarding the delivery of the note in question to the 

escrowee and the conditions under which said delivery was made, 
defendants alleged in substance that it was verbally agreed at the 
time that the escrowee should hold said note as security to protect 
Plaintiff against any damsges which he might suffer by reason of 
defendants not having complied with the Bulk Sales Act in the sale 
of their business to plaintiff, and that in case plaintiff suffered 
any damages thereby defendants’ note wae to be delivered to plain- 
tiff as & penalty. As to the terms of the verbal agreement the 
4 evidence was conflicting. Defendants’ testimony tended to show 
* that the agreement was as above alleged and that if the exchange 
was consummated and it was found there were Judgments against 


defendants, which were liens on their stock, or there were ony 


"existing chattel mortgages thereon, then the escrowee should 
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evidence tended to show that each party to the transaction of 
June 6, 1924, signed a $1,000 note payable to the order of the 
other party and both notes were delivered te the escrowee, with 
the understanding and agreement that, if either party refused 
without cause to go through with the deal, then the escrowee 
should deliver the note of the defaulting party to the payee 
thereof. There was also evidence tending te show that the 
escrowee delivered the note sued upen to plaintiff without right 
or euthority. | 

after a careful review of the present transrript and 
considering such of defendants' evidence as was allowed admissian 
by the court, as well ae all legitimate inferences therefromy we 
have reached the conclusion that the court erred in directing the 
verdict for plaintiff and thet the judgment should be reversed 
and the cause remanded. We think that the case should have been 
passed upon by the jury under proper instructions. Defendants’ 
evidence tended to show that the note sued upon was without 
considerxtion and thet there was no proper delivery of it tw 
plaintiff. 

The judgment of the Municipal court is reversed and 
the cause remanded. 

REVERSED AND REMANDED, 


 ‘Biteh and Barnes, JJ., concurs 
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MICHAEL PYZIK and 


) 
MARY PYZIK, 
Appellees, APPEAL FROM 
) CIRCUIT COURT, 
v. ) 
) COOK COUNTY. 
SOFIA KYBA, 5 
Appellant. 942 7.A. 63 


MR. PRESIDING JUSTICK GAIDLYY DXLIVERED THR OPINION OF THE COURT. 


This is an appeal from a decree, entered July 14, 1925, 
adjudging thatcomplainants are entitled to a vendor's lien on 
certain improved premises for the sum of $1880.45, together with 
accrued interest and costa, and thet in default eof payment the 
premises be sold, etc. 

Complainants’ bill, filed Merch 28, 1924, charged in 
substance that shortly prior to Getober 24, 1922, complainants 
entered into a written contract with defendant whereby they agreed 
to convey the premises by warrenty desd to her for the tetal con«- 
sideration of $14,300, and she agreed to assume an existing first 
mortgage of $7,000, and to give her note for $3600, secured by a 
second mortgage, and to pay the balance of the purchase price in 
cash, after adjustments made for taxes, insurance and rents; that 
the contract was consummated on October 24, 1922, by the passing 
of the deeds which shortly thereafter were recorded; that on said 
date, after making said adjustments, it wae ascertained thet the 
cash payment to be made by defendant under the contract was $2880.45; 
thet defendant then tendered to complainants in lieu of cash, a cheek 
for void amount of the Novotny Mortgage & Bond Co., a corporation, 
Signed by Tom Novotny, its president, drawn on a certain Chicago 
benk and payable to aomplainants' order; that at that time it 
was represented to complainants that the check was good and they, 
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relying upon the representations, accepted the check. “conditionally,” 
in payment of the balance due; that upon presentation of the check 
payment was refused because of lack of funds on deposit to the credit 
of the drawer; that immediate demand to make the check good was made/- 
upon the Novotny Co., Tom Novotny personally, and defendant, result- 
ing in the subsequent payment to complainants of $1,000, leaving a 
balance due complainants of $1880.45; and that compleinentsa, either 
at the time of the passing of said deeds or since, “have never re- 
ceived any security of eny kind, nature or deseription" fer the 
payment of the balance due, "nor for the payment of said check 
given totthem“ as aforesaid. The bill prayed for an accounting, 
for a vendor's lien, etc. 

Defendant's anewer admitted the signing of the contract 
and its eonmametion on October 24, 1922, by the passing of the 
deeds and the delivery of said check to complainants; denied that 
either she or her agent at that time made any representotions ree 
garding the check as charged; or that complainants accepted the 
cheek “conditionally;" alleged that complainants received, and 
accepted, as security fer said sum ef $2860.45, three $1,000 mortgage 
bonds of American Menganese Co., a Maine corporation, that afterwards 
about November 1, 1922, the Novetny Co., or Tom Nevotnmy, paid to 
Complainants $1,000 in cash, and thereupon they returned one of 
said Manganese Co. bonds upon request, received and accepted another 
check of the Nevetnmy Co. for $1390.45, and retained possession of 
the other two bends; and charged that by reason of complainants’ 
k acceptance and retention of the bonds they have waived and lost ary 
‘ vendor's lien upon the premises. 
From the mass of evidence, oral and documentary, which 
was introduced before the master to « the cause was referred, 
we heve gleaned the following material facts in substance; The 


written contract was drafted by Tom Novotny, and it was consummated 
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by the passing of the deeds on October 24, 1922, in the office of 

the Novotny Co. Prior to its consummation defendant had turned 

ever to Fovotny or the Novetny Co. (controlled by him) sufficient 
cash to make the cash payment required by the contract. Instead 

of receiving currency or cash on the day of consummatien com- 
plainants, though demurring, accepted im lieu of cush the said 

check of $2680.45. After its payment had been refused by the bank 
negotiations were had between Novotny and one Fisher (a real estate 
broker who had brought about the signing of the contract) and one 
Sutton (an attorney-at-law retained by defendant) and others, in the 
endeavor to have the refused check made good. Subsequently criminal 
proceedings were instituted againat Novotny, and in the course of 
said negotiations complainants accepted from Novetny the three $1000 
bonds of said Manganese Co. Thereafter Nevotny paid, and complainants 
accepted, $1,000,in currenny to apply om seid essh payment mentioned 
in the contract, = Mre. Pyzik signing at the time a receipt fer the 
amount paid. At the same time Novotny delivered to complainants, and 
they accepted, another similar check, payable te complainants' order 
but for 31,880.45, and Novotny demanded of complainants the return of 
one of said Manganese Co. bonds, which complainants returned to him 
but retained possession of the two other bonds. Payment of this eecond 
check for $1880.45 also was refused by the bank. Novotny wee not 

a witness on the hearing, he having, according to the master's 
finding, “gone to parts unknown.* ‘ 

The master's report was filed on June 5, 1925. Defend- 
ent's overruled objections thereto were ordered to stand as ex- 
ceptions. The master after making numerous findings concluéed that 
the equities of the case were with complainants end that they 
“should recover by way of vendor's lien the amount due them,” viz 
$1880.45, and interest, and that the master's fees and costs should 
be divided equally between the parties. The court, after argument, 
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overruled #1] exceptions, confirmed the master’s report in all 
porticulares and entered the decree appealed from. 

After examining the evidence and the master's report 
we are of the opinion that the court erred in entering the decree 
in question and should have dismissed the bill for want of equity. 
While it is apparent thet Nevotny, in epprepriating to his own use 
the balance ($1880.45) of the cash, $2880.45, deposited with him by 
deféndant for the particular purpose ef making the required cash 
payment on the contract, was guilty of a fraud, there is no evi- 
dence showing that defendent was in any way a party to that fraud. 
And we think that the evidence clearly shows that, after the deeds 
had passed, and after it was ascertained that the Novotny Co. check 
for $2880.45 (which had been received by complainants in lieu of the 
cash payment required by the contract) was not good, and after much 
negotiation was had, complainants accepted said three bends of said 
Nanganese Company ae security for the future payment by Novotny of 
said sum of $2880.45; and that thereafter upon Novotny making a part 
payment of $1,000 to complainants they returned to him one of said 
bonds, accepted said second check of $1880.45, and retained the re- 
maining two of said bonds as security therefor. Under such cire 
Cumstences, as we read the decisions in this State, complainants 
must be held to have waived and lest any vender's lien, if any, 
that they hed on the premises. It has frequently been decided by 
our Supreme Court that the acceptance by a real estate vendor of 
other collateral seourity for the purchase price or part thereof, 
such as the notes or bonds ef ao third person, waives and destroys 
his equitable vendor's lien. (Conover v. Warren, 1 Gilm. 498; 
Richards v. Leeming, 27 Ill. 431, 452; Cowl v. Varnum, 57 Id. 
181, 185; Boynton v. Champlin, 42 Id. 57, 65; Moshier v. Meek, 
80 Id. 79, G1; Ilett v. Collins, 103 Id. 74, 77.) In the Richards 
Case it is said: “This species of incumbrance upon real estate 
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has never been looked upon with favor in this State. It is a 

secret lien, not spread upon the records, which the policy of 

our law designe should exhibit the true condition ef the title 

te all real eetate; and not even resting in any contract or agreement, 
either in writing or parol." In the Heynton case it is asid: “The 
mere taking the bond, note or covenant of the vendee does not repel 
the lien, but where a distinct and independent security is taken, 
either of property or of the responsibility ef a third persen, it is 
repelied.” in the Ilett case it is said: "Taking such collateral 
seourity” (bonds or stock of a gas company) “was a clear waiver by 
the vendors of any lien on the property for the purchase money, and 
when once waived it cen not, of course, be re«asverted by the vendors.* 


and it is te be noticed that in the present cease defendant, as vene 


dee, gave back @ trust deed securing her note for a part of the pur- 


chase price. In Beker v. Updike, 155 Ill. 54, 58, it is eeid: "A 
vendor's lien * * is based upon the implied sgreement between the 
vender and the vendee thet the former shall hold a iien on the lands 
sold, for the payment of the purchase money. Accordingly, where the 


vendor, rti with the legal estate, takes security other than the 
perso liability of the purchaser for the payment of the purchase 
money, reby waives his lien. * * ‘The execution of a mortgage 


on the 1 sold, thereby creating an express lien thereon, is in- 


consistent with and excludes the theory of on implied Iien.* In 


 Blomstrom ¥. Dux, 175 Ill. 435, 441, it is said; "It is true that, 


—— 


here, the trust decd given by appellees, the vendees, was for only 
$1200, a part of the $3263, the smount of the purchase money re- 
maining unpaid according to the contention of the appellant, thus 
leaving $2083 of the purchase money unsecured. The question then 
arises, whether the taking of « mortgege for a part of the unpaid 
purchase money operates os a waiver of the lien as to ali unpaid 


purchase money. it seems to be settled by the authorities, that 
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the taking of a mortgage av security fer a portion of the purchase 


money waives the lien for the remainder, unless the presumption 
of waiver is overcome by an express statemmnt to the contrary in 
the mortgage deed." (Citing cases.) In the present case the 


 @vidence does not show that any such statement is contained in the 


second mortgsge deed for $5600 executed by defendant. 

Vor the reasons indicated the deeree is reversed and 
the cause remanded te the Circuit court with directions to dismiss 
complainants’ bill for wont of equity. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Fitch and Barnes, JJ., concur. 
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ROBERT LEONARD PETERSON, 
Appellee, 
APPEAL FROM 
Ve MUNICIPAL COURT 
OF CHICAGO. 


CARL JOHNSON and 


ee mea Appellants. ) 2 4 2 J A. 6 3 5 


MR. PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION OF THY COURT. 


On May 14, 1925, plaintiff filed in the Municipal court 
a complains in forcible detainer alleging that he is entitled to 
the possession of the premises known as 7863 South Shore Drive, 
Chicago, and thet defendants unlawfully withheld possession from 
him. Defendants entered their appearance and demanded a jury 
trial, which was hed on May 29, 1925. Plaintiff was @ witness 
in his own behalf and he called both defendants as witnesses 
under section 35 of the Municipal Court Act. He also introduced 
a certified copy of the last will and testament of Christine 
Larkin (an aunt of defendant, Olga Johnson), dated April 30, 1924, 
and an order of the Probate Court of Cook County admitting said 
will to probate on December 26, 1924. At the conclusion of 
Plaintiff's evidence (defendant declining to introduce any evi- 
dence) the court directed the jury to return a verdict finding 
defendants guilty of unlawfully withholding the premises from 
pleintiff and that the right to the possession thereof was in him. 
The jury returned such verdict and judgment was entered against 
defendants and they appealed. 

Plaintiff's evidence disclosed the following facts: 
The premises are improved with a cottage ahd garage. Christine 
Larkin, a widow, was the owner thereof at the time of her death, 
December 14, 1924, and there resided. For more than eight years 
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prior te her death she had occupied the premises continuously as 

a homestead, living there slene and paying all taxes. It is 
provided in the third clause of her will as follows: “As an 
expression of appreciation for many kindnesses and for his assis- 
tance to me in recent years in my business sffaira, I hereby cive 
and devise to my friend, Hobert Leonard Peterson, the property now 
occupied by me as a homestead including the house and all ime 
provements located thereon and the contents of said house and said 
improvements, to have and to held the some as his sele and sebsolute 
property." On December &, 1924, (six days before Mre. Larkin's 
desth) the defendents, husband and wife,. visited her, remained on 
the premises until her desth, and thereafter continued to remain 
without paying rent to anyone ard were in possession of the premises 
at the time the present action was comeenced. On May 8, 1925, & 
written demand, signed by plaintiff, for the immediate possession 
ef the premises was served on defendants at the premises, and not- 
withstanding the notice they continued to remain in possession. 

In view of the uncontradicted facts, we think it clear 
that defendants commenced the occupancy of the premises as mere 
licensees, that at best their subsequent tenaney was one at suffer- 
ance or at the will of plaintiff, that the right to possession is in 
Plaintiff, and thet defendants, not having complied with pleintiff's 
demand for imnediate possession, are guilty of am unlawful withhold- 
ing of the possession of the premises from him. Piaintiff made out 
& prime facie case of ownership in him, and ownership of land carries 
with it the right to possession. (rank v. Palmer, 65 Ill. App. 
124, 126.) And plaintiff's mere demand for possession was sufficient. 
(Cress v. Campbell, 89 I11. App. 489, 492; Bvans ve Zvans, 163 
Ill. App. 203, 209.) And, defendants having failed te introduce 
any evidence which fairly tended te establish « defense of any 
character, and there being no disputed fact to be determined by e 
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jury, the court was fully warranted in directing the verdict 
that wos rendered. (Evans v. Svans, supra.) 
The judgment of the Municipal court should be 
affirmed and it is so ordered. 
AFFIRMED. 


Fitch and Barnes, 77., concure 
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ANNA M. FOSTER, 
Appellee, APPEAL FROM 
MUNICIPAL COURT 


OF CHICAGO. 


9421.4. 685 


Ve 


YELLOW CAB COMPANY, 
a corporation, 
Appellant. 


MR. PRESIDING JUSTICE GRIDLEY D&LIVERED THE OPINION OF THE COURT. 


In a fourth clase action in tort to recover for damage 
to plaintiff's automobile, occasioned by defendant's taxi-cab 
running inte it about 11:45 p. m om November 8, 1923, in the 
intersection of Clark street (a north and south street) and 
Webster avenue (an exst and weet street), Chicago, Illinois, there 
was a finding and judgment against defendant for $175.45, and 
this appeal followed. 

Plaintiff was a witnese in her own behalf, and Villiam 
¥. Ulrich, the driver of her touring car at the time of the 
collision, testified for her. Both were cross-examined at length. 
She also introduced in evidence, over objection, a receipted bill 
of one Williams, aggregnting $175.45, for repairs. Defendant 
did not introduce any evidence. Its counsel here contend that the 
judgment is erroneous because (1) the driver of plaintiff's car 
was guilty ef contributory negligence in that he failed to yield 
the right of way to defendant's taxi-cab, and (2) the proof of 
plaintiff's damages was insufficient. No brief and argument 
has here been filed by plaintiff. 

Plaintiff's testimony, supplemented by that of Ulrich, 
disclosed the following facts in substance: Plaintiff had owned 
her car, purchased secondhand, for about two years, and she was 
accustomed to drive it frequently. n the night of the accident 
Ulrich, also accustomed to drive automobiles, wae driving the car 
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for her. He wan seated on the ieft side ef the front seat and 
she was sented at his right. Travelling west on the nerth side 
ef Webster svenue, they approsched Clark street and Ulrich 
stopped the car so that ite front end was shout even with the 
east curb line of Clark street, which was well lighted at the 
time. Both looked up and down Clark street. Both saw defend- 
ant's taxi-cab and its two headlights, coming south, about “a 
block" or "400 or 500 feet" away from “ebster avenuc, in the 
— /ons ives in Clark street. Believing thet no north or south 
traffic interfered with their immediate crossing over Clark street 
on their way farther west, Ulrich sturted the car in first epeed, 
and then put it in second speed, and, as the car was crossing said 
west atreet cor track, moving at a speed of about & or 10 miles 
per hour, both noticed the taxi-cab bearing down upon it, not ever 
10 feet away, and travelling at the excessive speed, as they 
estimated it, of over 30 miles per hour. Ulrich immediately put 
on beth brakes, snd in an instant the taxicab struck plaintiff's 
car back of the center, became tangled up with the car, and pushed 
it in a southwesterly direction, and both cars come to a stop 
tegether on the south sidewalk of “ebster avenue, west of the west 
curb of Clark street. The dictrict was a partly business and a 
partly residence one. 

Defendant's counsel argue that, because the taxi-cah 
was approaching the intersection of the two streets from the right 
of plaintiff's car, &t had the right of way (See. 33 Moter 
Vehicles Act), and that Ulrich was guilty of such contributory 
negligence in not sllowing the taxi-cab to pass in front of him 
as bare any recovery by plinintiff. We cannot agree. We think 
that it wee for the trial court sitting ee a jury te determine 
as a question of fact whether, under all the facte ond circum. 
stances in evidence, Ulrich was guilty of contributery negligence 
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in attempting to cross Clark street at the time and in the manner 
he did, ont we are not disposed to interfere with the court's 
finding in this regard. When plaintiff's car had entered the 
intersection and was travelling across it defendant's taxicab war 

@ long distance away from the intersection, and beth Ulrich and 
plaintiff were justified in assuming that the cer could safely 

cress over it before the taxicab, travelling at a reasonable and 
lawful rate of speed, would reach it. The facts of the present 

case are quite similar to those in Salmon vy. Wilson, 227 Ill. App. 
266, (decided by this division oftthis appellate court) where in 
the opinion it iv said (p. 288); “While the statute gives the right 
of way te vehicles approaching slong intersecting highways from the 
right over those approaching from the left, it manifestly does not 
intend to confer that right regardless of the distance the approaching 
care may be from the point of intersection. It dees not contemplate 
that the right may be invoked when the car from the right is se far 
from the intersection at the time the car from the left enters upen 
it, that, with beth yunning within the recognized limits of speed, 
the latter will reach the line of crossing before the former will 
reach the intersection. * * The statute contemplates the assertion 
of such right of way where care approsch the intersection at about 
the seme time.” Defendant's counsel, in support of their position, 
cite the case of MeCarthy vy. Fadin, 236 Ill. App. 300 (decided by 
another division of this court), but we adhere to our interpretation 
of the statute as stated in the Salmon case, supra. 

We thinkythat’ there is merit in counsels’ second conten- 
tion as to the insufficient proof of plaintiff's demages. She testi 
fied thet the running-board of her cer was damaged, several fenders 
smashed, the windshield and lamps broken and the chassis bent, and 
that said Williome rendered her an itemized bill for $175.45 for re- 
{ Pairs on the car after the collision, which she had paid. Over 
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defendant's objection the court allowed the receipted bill in evie 
dence. Most of the items on the bill are apparently for time 
consumed in labor, and some of the items for labor and materials 
relate to other parts of the car than those which plaintiff testi- 
fied were damaged. There was no evidence as to Williams’ exper- 
ience in repairing automobiles, no evidence that the items men- 
tioned in the bill were necessary to put the car in substantially 
the same condition as before the collision, or that the materials 
and labor mentioned were actually furnished by Williams, or that 
the charges made for the wame were the usual and customary chorges, 
in our opinion the evidence as to demages is insufficient te sustain 
the finding and judgment. (dee, Probaseo v. Crane Cg., 238 I1l. 
App. 287, 289, and cases cited in the opinion.) Accordingly, the 
judgment of the Municipal court is reversed and the cause remanded 
for a new trial. 

REVERSED AND REMANDED. 


Fitch and Bernes, JJ., coneur. 
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SARAH A. BORD and 
PHILIP 9. BOND, 
Appellents, 


APPEAL FROM 
CIRCUIT COURT, 


* COOK COUNTY. 


2421.4. 685 


MR. PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


HENRY J. LAGESCHULTE, 
Appellee. 


This is an appeal from « decree of the Circuit court, 
entered June 30, 1925, dismissing complainants’ bill fer want 
of equity. The decree was in accordance with the recommendation 
of the master to whom the cause had been referred. 

The bill, filed October 7, 1924, prayed that come 
plainants' warranty deed te defendant, recorded October 17, 1925, 
conveying certain improved land in Ceak county, be declared to be 
a mortgage, that an accounting be had, that the court decree a 
re-conveyance of the property te them upon payment of their ine 
debtedness, and that defendant be enjoined from further prosecution 
eof a forcible detainer proceeding for possession. Such an in- 
junction pendente lite was issued. 

In his anewer defendant alleged in substance that the 
deed in question was executed by complainants in accordance with a 
verbal agreement between defendant and Philip @. Bond (husband of 
Sarah A. Bond) wherein Bond promised defendent thet, if he would 
"advance" $1500, complainants, upon receiving title to the 
property which Mrs. Addie M. Timanus had contracted te sell to 
them upon certain terms and conditions and subject to an exicting 
mortgage of §2500, would convey the property absolutely to defend- 
ant, but with the “option” in complainants to re-purchase it, “at 
any time within six months, for $1725," together with all moneys 
which defendant might thereafter expend for taxes, interest on 
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said existing mortgage, and interest on all sums at 6 per cent 
per annum; that on October 16, 1925, defendant paid te the 
attorney for Mrs. Timanus $1500, and she conveyed the property 
te Sarah A. Bond, and compleinants in turn to defendant, subject 
to said existing mortgage; that complainants did net exercise 
their option to re-purchase the property within six months from 
October 16, 19235, and although often requested did not thereafter 
pay any rent; and that, although they are still in possession, all 
their rights in the property have been forfeited and were detere 
mined by reason of their failure te exercise seid option. . 

The evidence,oral and documentary, introduced before the 
master, disclosed the following facts in substance: In May, 1920, 
Mre. Bond signed a contract with Mre. Timanus for the purchase of 
the property for $5,000, including the assumption of an existing 
mortgage of $2500. She paid $500 down, and agreed to pay the ree 
maining $2,000 in small deferred installments together with interest, 
texes, and all maturing interest coupons on said mortgege. Com- 
piainants were given immediate possession of the property, improved 
with a frome residence, and up to the time of the hesring had 
occupied it continuously as their homestead. After making certain 
payments, Mrs. Bond so fell behind on her contract that, in Octeber, 
1923, she was indebted to Mre. Timanus in the sum of about §2500, 
not only for unpaid installments on the contract and interest there- 
on, but also for taxes and matured interest on the existing mortgage, 
which Mrs. Timanus had been obliged te pay. Both Mre. Bond and her 
husband (the latter engaged in the real eatate business in Chicago) 
were short of funds and were in denger of losing the benefit of the 
contract, and their home, unless they could obtain financial 
assistance. The uncontradicted evidence discloses that at this 
time the property had so appreciated in value that ite fair, cash 
market velue unencumbered was about $7500, or about $2500 more than 
as contracted for in 1920. Mr. Bond solicited defendant, whe was 
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the president of « bank at Barrington, Illinois, te loan come 
plainants $2000 on the property, and explained to him the detaile 
concerning the Timenus contract. After defendant had viewed the 
property he and Bond again met, early in October, 1923, and, 
according to Bond's testimony, defendant verbally agreed te loan 
complainants §1500 fer six months, but upon the follewing terms 

and conditions, viz: that he would charge complainents «a “commission” 
of 15 per cent, or $225; that with the $1500, together with other 
securities or moneys which Bond would obtein, Mre. Timanus would 

be paid in full on her contract, and would execute « deed to the 
property to Mrs. Bond; that in turn complainants would give te 
defendant a deed, absolute in form though intended as securj ty; 

and that within six months thereafter complainants would pay to 
defendant $1725 (commission included) with 6 per cent interest, 

and expenses and any further payments made by defendant, together 
with interest thereon, Bond further testified that he agreed to 
these terms and conditions, but that no memorandum in writing wae 
made as to the agreement; that, because defendant desired to be 
informed by Mre. Timanus' attorney as to the total amount due on 

her contract, he and defendant called on suid attorney, M. ©. 
Keebel; that at this meeting Koebel told defendant that it would 
take $2500 to pay Ure. Timanus in full on her contract and procure 
her deed; thet at this mecting defendant seid to Koebel, “Mr. Bend 
is wanting to borrow $2,000 on his house; I cannot lend him $2,000, 
but I will lend him $1500;" that defendant, in reaponse to Keebel's . 
inquiry as to what security he (defendant) was going to take, further 
Seid, "Mr. Bond is giving me 2 deed to the property to hold as 
Security." Koebel, complainants’ witness, corroborated Bond as 

te defendont making these statements ot said meeting. Seth Bond 

| and Koebel testified in substance that on October 16, 1925, the 


| transaction was consummated in Koebel's office, when Bond, Koebel, 
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⸗endant, Kre. Timanus and others were present; that defendant's 
check for $1500, and the two deeds were passed; that Bond presented 
certain other securities, in the form of two notes with interest 
coupons, to be used, together with defendant's check, in making up 
the $2,500 due Mra. Timanus, which securities she accepted in léeu 
ef cash; thet at this meeting Mra. Timanus, celling attention to 
the fact thet an interest coupon of 375 on the existing mortgage 
would be due in November, 1925, asked who would take care of it; 
and that thereupon defendant replied thet he would de so, and slso 
take care of the taxes, and further esid, “my s« curity is plenty." 
Defendant denied that he was present in Koebel's office when the 
transaction was consummated, and there was evidence tending te show 
that an assistant of defendant's atterney, Castle, presented the - 
check for #1500 and received the two deeds fer defendant. Keebel 
further testified that ot this meeting, after defendant had left, 
taking the two deeds with him, the value of sid other securities, 
which Bond had delivered os aforesaid, wes figured, and he (Koebe1) 
Cashed defendent's check, and Mrs. Timanus received seid other 
securities, giving a receipt therefor to Koebel (introduced in evi- 
@ence), and she also received in cash $630.80, out of the proceeds 
of said check, and the balence, $869.20, was paid by Koebel to Bond. 
Defendant's testimony was te the effect that, at his 
first meeting with Bond, the latter stated he wanted te borrow 
$2,000, to apply on Mre. Timanus' contract, that unless he could get 
the money he was likely to be put out of his home, ond that he also 
wanted some “loose money;" thet after viewing the property he told 
Bond that he would “buy in the equity for $1500, subject to the $2500 
mortgage, interest and taxes, and give Yond a six-months’ option 
to buy it back;" thet it was agreed between them, verbally, that 
Bond “was to pay me, if he bought it back inside of six months, 
$2725, the taxes which I paid, the interest, and six per cent on 
all the money I paid out during that time, and he was not to pay 
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any rent during the six months;" that no written memorandum of 
this agreement wes made then, but thot, after the transaction was 
consummated, his attorney, Castle, under his instructions, drefted 
@ paper correctly embodying said terms, which Bond did not sign; 
and that, although he (defendatt) signed said draft, he did not 
learn that Bond had not signed it until about the time the present 
litigation was begun. Defendant's further testimony, corroborated 
by certain documentary evidence, disclosed that, in addition te 
the $1500 check, he since had paid on account of the property, for 
redemption from a tax sale $109.51, for three matured interest 
coupons on the existing mortgage $225, and fer general taxes of 
1923, $92.74. He further testified that after the expirstion of | 
six months after October 16, 1923, he frequently demanded of Bond 
the payment of rent or that complainants vacate the property; that 
Bond kept putting him off with unfulfilled promises; that he re- 
ceived no rent from complainants; and that finally he commenced the 
forcible detainer proceeding, follewed by the filing ef complain- 
ants’ bill. The evidence further disclosed that since October 16, 
1923, and up to the time of the hearing, complsinants had not ex- 
pended any money on account of the property. 

Regarding the dreft of sgreement, mentioned by defendant 
and which Bond did not sign, it appears that about two weeks after 
October 16, 1925, Bond received a letter, dated October 26, 1923, 
from defendant's attorney, Castile, informing him that defendant 
had signed ond left with Castle “the option agreement covering the 
premises he acquired by deed from Mrs. Timenus," and requesting him 
(Bond), at his convenience, to call at Castle's office, and sign 
the agreement. Bond produced the original ictter at the hearing, 
and testified that he never saw the draft ef agreement mentioned 
until shortly before the present bill was filed, and that he did 
not call on Castle, ae requested, because he did not think it 


necessary, as “there never was an option agreement between us.” 
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It is the lew of this State that, where land is con- 
veyed in fee by a deed with cevenants of warranty, and there is 
mo condition or defeasance either in the deed or in a cellateral 
paper, and parol evidence is resorted to for the purpose of es- 
tablishing that the deed was given as a mortgage, such evidence 
must be clear and convincing. (Keithley v. Wod@, 151 I11. 566, 
872.) And it is also the law that, where it cleserly appears that 
the parties to «a deed absolute in form have intended that it 
should operate os a mortgage only, to secure a debt, then the 
courts should hold it to be in effect o mortgage. (Keithley v. 
Mood, supres xax@@ Rubo v. Bennett, 85 Ill. App. 475, 484, and 
cases there cited.) In 1 Jones on Mortgages, Sec. 279, quoted 
with approval in the Keithley case, supra Jit 48? enid; “When it 
is doubtful whether the transaction is a mortgage or a conditional 
sale, it will generally be treated as a mortgage;" and "generaliy 
courts of equity incline against conditional eales, ond give the 
benefit of any doubt arising upon the evidence in favor of the 
grantor's right to redecm." And in Bleck on Mortgages, Sec. 18, 
the suthor says thet such holdings arise “from a tender regerd for 
the equity of redemption; in other verde, the law favers allowing 
a debtor te redeem hia property, in order that advantage may not 
be taken of his supposed necessitous condition.” And in the “ubo 
Case, supra, citing the case of Conway v. Alexander, 7 Cranch 218, 
it is said (p. 487): “and in case of doubt existing from all the 
surrounding circumstances, a court of equity will lean te the 
holding that it is a mortgage rather than a sale;" and that “the 
want of a covenant to repay the money is not complete evidence that 
@ conditional sale was intended.” 

After a careful review of the evidence, as contained in 
the present transcript, and considering the circumstances dis- 
Closed, we think it clearly appears that the deed in question, 
although absolute in form, was given solely to secure defendant's 
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loan of $1500, and such other expenditures as he might properly 
make, and should be construed as a mortgage, with the right in 
complainants to redeem. There is a clear preponderance of the 
evidence that the deed wee given as security, and not as a sale 
conditioned that, unless complainants paid defendant's debt, 
expenditures and interest, within six months, the right of com- 
plainants in the property should be forfeited and ended. The 
circumstance of Bond, at the time the transaction was consummated, 
transferring to Mrs. Timanus other securities which he personally 
had procured, the fact that defendant charged a "commission® of 
$225, the fact that no memorandum in writing was required by — 
defendant to be signed by Bond, at or before the time the transaction 
was consummated, evidencing defendant's version of the verbal agree» 
ment, and the fact that shortly thereafter, when a draft of agreee 
ment was made for the purpose of obtaining Bond's signature there to, 
Bond did not sign it, 211 clearly show, when considered in connection 
with Bond's and Kochel's testimony, that the deed in question was in 
reslity a mortgage, snd should be so considered in » court of equity. 

Our conclusion is that the Circuit court erred in dis- 
missing the bill for want of equity, and that such decree should be 
reversed and the cnuse remanded, with directions to enter a decree 
in favor of complainants in accordance with the prayer of their bill. 
It is so ordered. 

REVSRSED AND REMANDED WITH DIRECTIONS. 


Fitch and Barnes, J7., concur. 
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CIty OF CHICAGO, ) 
Aprellee, APTZAL FROM 
: WUBICIPAL COURT 
y ) OF CHICAGO. 
— Anrvellant. ) 84.2 I JA, 6 3 6 


MR.PREGIDING JUSTICE GRIDLEY DELIVERED THR OPINION OF THR COURT. 


On July 20, 1925, a quaei-criminel complaint was filed 
in the Municival court againet defendant. It was sworn to by a 
wolice officer of the “ity and alleged in substance thet on July 
18, 1925, defendant “did make, aid, countenance and sesist in 
making an improper noise, riot, disturbance, breach of the peace 
and diversion tending to a breach of the peace,” and “did with 
other persons, to this affiant unknown, collect in a bedy or crowd 
for unlawful ruryoses and to the annoyance and disturbance of 
other nersons,” sll in violstion of Seetion 2655 of the Chicago 
Municinal Code of 1922, and that sffiant saw defendant in the act 
of committing “seid offense” and arrested him. 

The common law record discloses thet, on the same day 
the complaint was filed, defendant in onen court elected te waive 
a trial by jury and by agreement the hearing before the court was 
postnoned and set for July 24th; thet on thet day the parties 
anpeared ond evidence wes heard, resulting in the Court finding 
defendant guilty and assessing a fine against him of $100, and 
entering judgment on the finding; that defendont immediately moved 
to veeate the judgment and for a new trial, which motion the 
Court set for hesring on the following day; thet on July 25th 
defendent's motion wan sustained and « new trial granted, and, 
after o hearing without o jury, the court found him “guilty of 
&@ violation of the ordinenee described in the —— assessed 
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a fine againet him of $25, and entered judgment on the finding; 
and that thereupon defendant wrayed and afterwards werfected the 
present avreal. : 

In the bill of exceptions is set forth in full the 
testimony, heard on the first trial (July 24th), of the rolice 
officer, the defendent and another witness. The bill alse dise 
Closes that, after the entry of the first finding and judgment, 
defendant's motion to vacate the judgment and fer «a new trial was 
entered and continued; that on July 25th after argument bie metion 
wes granted and «a new trial awarded; and that thereuvon the court, 
without hearing any evidence, entered the second finding and Judgment. 

We do not think that the judgment arnveanled from con 
atand. After the court vacated the first judgment end granted a 
new trial the defendant was in the same nosition «as if he had never 
been tried. (State v. Hornsby, 8 Robinson, La., 583, 587; Gross v. 
Wood, 117 Md. 562, 367.) Im 20 R. C. Le nage 317, par. 101, it is 
said: “Yhe granting of a new trial wines out the nrevious ad- 
judication, and the case proceeds _de novo, and must be conducted, 
as fer as oracticable, as if there had been no srevious trisl." 
(Citing Nohréen v. Northeastern BR, Co., 59 5. 0. 87, 101; Eilvatrick 
v. Grund Zrunk Ky. Co., 74 Vt. 288, 309.) According to the bill of 
exceptions it dees not anresr that any evidence was introduced on 
the second trial, and, therefore, the judgment annealed from has 
nothing to sustain it. In Brenner vy. Coerber, 42 111. 497, 495, 
itis said: "It dees not anneor for what reasons » new trial was 
awarded, and it must be presumed it was uroen the merits. If so, 
the whole case was opened, * * and witnesses should have been heard 
on the issues made." 

We may say, however, that we have examined the tentimony 
on the first trial, as contained in the bill of excertions, and de 


mot think that the seme in any way sustains the complaint agsinst 
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defendont. It arveare in substance that the gulies officer 
arrested & man, mot the defendant, while he was addressing a crowd 
of weorle whe hed gathered to listen at the corner ef Milwaukee 
avenue and Dickson etreet, Chicago; that, after the sreaker had 
been risced in the ratrol~-wagon and the officer had started to 
drive away, defendant mounted a box ond, while merely in the act 
ef telling the eudience to digyerse, the officer olse srrested him. 
The judgment of the Municinal court of July 25, 19258, 
aprealed from, should be reversed and it is so ordered. 
REVYRGED. 


Barnes, J., concurs. 


Viteh, J., (snecially concurring). 

i agree that the Judgment in this cese muret be reversed 
becsuse of the want of any evidence to sustain the finding of 
guilty. I de not agree with the Feet of the orinion. The re- 
Gitelsof the bill of exceptions ere comewhat embiguens, but I 
think it fairly seneere that what the court did ofter hearing 
the motion te vacate and fer « new trial wor moroly to set aside 
the Judgment and without setting saeide the »revieus finding enter 
& new Judgment reducing defendent's fine to $25. 


TOETIG sokLver Om Fani¥ epkeredwm mt exeems FY \ | 

bre 9 galeovtbhs wow ef okey \Sasbattos oat fou \naw @ bedeonta 
ooduen let Yo xeHueD mK) te eOsuRL oF bororteay batt SMe nein i 
hat wekanre sat soe to Pedt YeRAURNY \rownte edo ef bam ommmTe 
#68 ocd Wh yhorot whatte’ bt xed & Sheil Gulia awa — 
* hevuerss eale cvetito af? —E eo — ws matte Yo 
antes ett! edit te Heeb” Lam obeditt * * womigbiry bar 

. — on dn tk Sem bowkowes be btwede mort defabien 

* (eer! Seer eo ae Cn we : 
| 











oH hue) a ‘ int an ith eS pow Tithe we. RS — Pi 8 ——— Sy 


at | 





Ay  anciiine t · l·reo oe pme 
———— * tok wero etes * — ** * — * — oy nf 





* ae on ie * * * 6 — 
cl KS ba kere MONROE NEP pee TWN RRS. yi: eee id ‘somes i 
A eee ee Ce | a. th ee ——— unl ae 
oS Sylar BES ge hese Keds i" pa * a i | 
Sek RIE. ae by — * — ——— ise i. bas oe gets J My 
| 59 F —J—— sat Ce 


OMAN emo a UMM cS oe aM i 00 — * * gt: ; bute 
3 — — 








441 += W705 


HICK KOKINIS, 

Appellee, 
APPEAL FROM 
v 


MURICIPAL COURT 
OF CHICAGO. 


BISHOP PHILARET0S, : 
and REVEREND C. H. DEMETRY, 2421.A. 636 


Appellants. 
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WR. PRESIDING JUSTICE GRIDLEY DLIVMAD THE OPINION OF THE COURT. 


On May 19, 1925, a judgment by confession for 51104.69 
was entered in faver of plaintiff against defendante upon their 
judgment note for $1,000, dated November 1, 1924, peyable one 
month after date to the order of Saloniki Printing & Sublishing 
Co., with interest at one per cent per annum after maturity. The 
mote bears the endorsement: “I transfer all right, title and 
interest of this note to Nick Kokinis. (Signed) Saloniki Pte. 
and Pub. “o., by Aristotle Damianos,* ite treasurer. The amount 
ef the judgment is made up of the face of the note, $4.69 accrued 
interest thereon, and $100 attorney's fees provided for therein. 
On June 6, 1925, on defendants’ motion, the judgment was opened 
and they were given leave to plead, the judgment standing as 
security. The main defense, as show from defendant's affidavit 
of merits and the evidence, was that the note had been paid. On 
June 30, 1925, after a trial witnout a jury the court found the 
issues in favor of plaintiff and confirmed the judgment for $1104.69, 
as of the day of its rendition. This appeal followed. 

It appears from evidence introduced by defendants that 
in September, 1924, and prior thereto, the Saloniki Co., of 
which one Andreas fontos was president and said Damianos was 


treasurer, was publishing in Chicage a newspaper, called the 
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"Tachydromos” (Courier), and on September 5, 1924, Kontos and 
Damianos, on behalf of the Saloniki Co., entered inte a written 
contract with the defendants, whereby the former agreed to publish 
from time to time in said newspaper certain articles pertaining 

to the Greek Church in America, and te employ fer twe years ae the 
regular editor of the newspaper, at « monthly salary of #200, one 
Maehael J. Gallanas; and defendants, in consideration thereof, agreed 
to buy 50 shares, par value $100, of the stock of seid Saloniki Ceo., 
and to pay therefor *$1,000 immediately by a note, payable in 25 inst. 
month September and * * $4,000 by installments within a epoce not 
longer than 10 months from today.” Thereafter by mutual consent of 
the parties to the agreement the date and maturity of the 91,000 note 
was changed. It further appears that the note sued upon is the note 
referred to in the contract; thet, while this stock in the Saloniki 
Co. ostensibly was purchased by the defendants, in reality the arrange- 
ment was that the purchase was to be made for the Greek Clergymen's 
Society of the Diocese of Chicago (of which Diocese the defendant, 
Philaretos, was the Bishop, and the defendants, Demetry and Petrakis, 
were respectively the president and treasurer of the society) for the 
venefit of certain “out of town priests," who would pay their moneys 
for the stock to the society and receive the stock through the society; 
that on December 1, 1924, the day of the maturity of the note sued 
upon, Damianos, the treasurer and virtual head of the Saloniki Co., 
Called on Petrakis and ssid he needed money to meet his payroll, 

but that he did not have the note with him at the time; and that 
thereupon Petrakis made out and signed a check for $400 of said 
Clergymen's Society, delivered it to Damianos and told him to pro- 
cure Demetry's necessary signature on the check (which Damienos 

did), and further told him to write a credit of $400 on the back 

of the note, which Damianos said he would do but did mot do. This 
Gheck was introduced in evidence. It shows on its face to be the 
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check for §400 of said Clergymen's Society, and to be signed by 
Demetry as “pres.” and by Petrakis as “treas.,” and it is dated 
December 1, 1924, and payable te the order of the Saloniki Ce. 
It bears the endorsement of the Jaloniki Co. by “A. Damianos" and 
the further endorsement as having been paid —— the Chicago 
Clesring house on December 2, 1924. 

To shew further peymente on the note, aggregating $600, 
defendants introduced in evidence two other cheeks, dated reepective- 
ly Jamary 27 and February 13, 1925, and for §200 and $400, each 
signed by defendent Philaretos and each payable to the order of the 
Saloniki Co. and endorsed by it and stamped "paid". The endorsement 
ef the final check of Yebrusry 13, 1925, ia made by “A. Damianos” 
for the company. 

Neither at the times of there two payments last mentioned 
nor at the time of the preceding payment of $400, on December 1, 
1924, had defendants, or any of them, received notice from anyone 
that the “aloniki Co. was not the holder of the note or thet it had 
been endorsed over to plaintiff, who testified that such endorsement 
was made and the note delivered te him about November 12, 1924, by 
Damianos as eecurity for a loan of $100 to Demianes, the amount of 
which loan was thereafter increased by additional amounts. But 
plaintiff's further testimony and that of Domianos in rebuttel showed 
that plaintiff was not a bona fide holder of the note before maturity, 
that Ghe note remained in Damianos" possession and centrol, and 
that plaintiff looked to Damianos or the Saloniki Co. to collect 
the amount thereof from defendants and efter such collection to 
Pay him the amount of the moneys which he had loaned to Damianos. 
And, although some of Damianos' tevtimony was to the effect that 
defendants" said three payments, eggregating $1,000, were applied 
by the Saloniki Co. for payment on stock, other than the first 
$1,000 worth (for which according to the contract the note sued 
upon was given,) yet on his cross-examination it clearly appeared 
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tp the contrary, as he admitted that no stock of the Suloniki Co. 
was transferred to defendants until after the final payment of 
February 15, 1925, and then only $1,000 worth ~ the three payments 
mentioned then sggregating that amount. 

After a careful review of the evidence we think that by 
@ Glear preponderance thereof it appesers that the note was paid in 
full vy defendants to the Saloniki Co. without notice of plain- 
tiff's rights, if eny he had; that plaintiff was not # bona fide 
holder of the note for value before maturity or a holder in due 
course; and that the esurt erred in confirming the judgment, 
entered by confession on May 19, 1925, against defendants end in 
favor of plaintiffe. Accordingly, the judgment is reversed. 

REVERSED. 


Pitch and Barnes, J7., coneur. 
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FINDING OF FACTS. 


We find as ultimate facts in this case that pleintiff 
was not at any time «a bona fide holder of the note sued upon, 
for value and before maturity, or « holder in due course, and 
that the amount of said note was paid in full by defendants te 
the Saloniki Printing & Publishing Co., the payee of oaid note, 
in three payments, the last payment being made on February 15, 
1925. 
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ANNA &, ALOUNT, 
Appelice, 
APPRBAL FROM 
COUNTY COURT, 


COOR COUNTY. 


Ve 
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CHIGAGO & VEST TOYNG RALLFAY 
COMPARY, a — 24 2 T i) rf 3 6 


MR, PREGIDING JUSTIGR GRICLEY DeLIVERED THE OPINION OF THE COURT, 


By this appeal it is sought to reverse a juigment for 


$180, rendered after verdict against dcfendent in an action for 
damages to plaintiff's automobile, eceasione’ by » collision 


between it and one of defendant's street cars on the morning 
of Hovember 23, 192°, on Leke street (an east and west street) 
in the village of Gak Park, illinois, shout half way between 
Marion street and Harlem avenue (north ond south streete). 

The main contention of counsel for dvfendemt is that 
the verdict is agsinet the manifest weight of the evidence on 
the questions of the negligence of the motorman of the street 
car, and whether plaintiff in driving her automobile, at and 
immediately before the time ef the saccldmt, was in the exercise 
of due care, 

The evidence disclosed the following facte in sub- 
stance; Plaintiff, a physician in active prootice, befere making 
m enll, head parked her automobile on the south side of Lake 
atreet, facing eart and close te the curd, sbout 26° fest west 
of Marion street. Returming to the automobile she started te 
turn it sreund in order to go veetward on Lake street. After 


making & partial turn, she backed it to the curb again in order 
to avoid some passing vehicles, sand while it was in this 


pesition, headed northwest, she locked towards the east and saw 
defendant's westbound strect car at Merion atrest, "Just getting 
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inte motion,” about 200 feet or more away, ‘the immediately 
proceede4 to cress beth street car tracks, going in a northe 
westerly direction, and, .s9me automobiles parked on the north 
side of the street interfering vith her further promress towards 
the west, north of said tracks, she aivanced in a westerly 
direetion, close te er partially over said westbound track, vhen, 
after she bad moved “sone Little distence,” the on-coming street 
car struck the hub ef the Left rear wheel of the outomodile, 
causing it to “whirl around” an‘ causing the domage complained of, 
The testimony of the motorman of the street car was to the effect 
that plaintiff's automobile sudiemly “darted” in frent ef the ear, 
that he "didn't see her automobile wntil ome wae almost in front 
of me,” and thet neteithstending his cuick application of the 
brekes the collision ecourred, The conducter of the street sar, 
alse ‘efen¢tent's witness, om the contrary testified that after 
the eutomebile hat started serene the tracks, moving in « northe 
westerly direction, “it ran about 100 feet before the street ear 
struck it." The evidenee «alse disclose? that the street car after 
starting from Marion street did mot siove ot a repid rate ef speed 
and could 4t omy time have been stepped within 15 er 20 feet, 

In view of the conflicting evidence we think it woe 
peculiarly within the province of the jury to determine the 
questions regarding the motormun's negligemee and the care 
exercised by plaintiff under all the cirewnstances, (Berth 


Shicage Strect KR. Co. ve Hodert, 203 Ill, 413, 415; Chicago 
Union Traction Co. v, Jxcobeqn, 17 Thi, 404, 407.) Amd we 


sennet say that their werdict on either of these questions is 
manifestly ageinet the weight of the evidence, 

Cewnsel alas contend that the court committe’ pree 
§utfieial errer in the giving ef a certain instruction, offered 
by plaintiff, concerning the ‘uty of a motorman, running » street 
car, to keep a reasonable lockeut se as te avoid striking 
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anothe: vehiels that may be on ths highway. The sraument is 
that the dnctrustion omitted any wantion of the ascential 
@lement thet the ‘river of the other vehicles muet himself at 
the time be in the exercise ef due eure, There ie no merit in 
the contention inasmuch as the inetruction did pet in terme 
direct a verdict, «nd, by other instructions in the series given, 
the necessity of the exereice o} due care on the part of the 
driver of such other vehicle repeatedly was mentioned, ‘The 
jury could not have been misled. And we do not think that any 
errer, prejudici»l to defendant, was committed because the court 
inadvertently gave tro inetructions in the some Llenmguage ree 
garding the burden being upon plointisy te preve her case by a 
Prepencevames of the evideneu, wie. 

The judiguent of the Ceuaity court Le af virned, 
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W. F, WOonRuFy, ) 
Appellee, 
vs. APPEAL FROM CIRCULT COURT 
RAYMOND A. VOR DANTE, OF COOK COUNTY. 
Appellant. 


@421.A.636 


MR, JUSTICE BARNES DELIVERED THE OPINION OF THE COURT, 


This appeal is from the denial of a motion to open 
up a judgment by confession. Guch an appeal does not bring up 
for review alleged errors in entering the judgment (Lake v. Cook, 
15 111. 353; Poppers v. Meager, 33 I11. App. 19; Anderson v. 
Studebaker, 37 14. 532; Mahnke v, Harmon, 208 id. 153), but 
mainly whether the court abused ite discretion in denying the 
motion. Whether it did depends primarily on whether the affidavit 
in support of the motion states a meritorious defense. The one 
before us does not. 

The judgment was for rent ae provided fer in certain 
leases containing the warrant of attorney to confess judyment for 
the same, of which plaintiff was lessor and defendant lessee. The 
affidavit is mainly defective in that it did not expressly state 
that appellant was not indebted for the rent sued for, and that 
he was released from hie covenants in leases to pay the same. In 
substance it relies for a defense on an alleged fact that appellant 
assigned the leases to a third party, whom it alleges plaintiff 
*nocepted as a successor to deponent.” But there is no statement 
of fact from which the court could legitimately infer the lessor's 


intention te release appeliant from his covenant to pay rent. 


(Grommes v. St, Paul Trust Go., 147 I11, 634; Barnes v. Notthern 
Trust Co., 169 111. 112; Johnson v. horthern Trust Co., 265 111. 
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263, 270; Halloran v. Hall, 165 Ill. App. 440). As held in the cases 
cited, the lessee is not released from his express covenant to pay 
rent unless the landlord has accepted the surrender of the lessee 

and released him. There is no allegation in the affidavit that 

can be construed into a ectatement of fact to that effeet. Other 


averments in the affidavit, having no legal force, need not be 
referred to. The order should be affirmed. 


AYFIRMED, 


Gridley, P. J., and Fiteh, J., concur. 
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@ILGOM STEEL PRODUCTS COMPANY, 242 {.A. 6 3 6 


a corperstion, APPEAL FROM 
Appellee, 
MUNICIPAL COURT 
OF CHICAGG, 


510 2774 


Ve 
U. &, ABDUCTION COMPANY, 


a corporation, 
Appellant. 


MR. JUSTICH BARWES DELIVERED THE OPINION OF THE COURT. 


Plaintiff sued and recovered judgment in the Municipal 
Court of Chicage for §5,498.), being the purchase price of 
10,990 lbs. of tin dross at the rate of 26” per 1b. with interest. 

Defendant made the defense that the tin dross was sold 
by somple, and based thereon defendant ordered approximately 5 
tons at 26¢ per 1; that plaintiff delivered 5 tons of « kind and 
quality entirely different from the sample, and thet it rejected 
the entire shipment, sdvising plaintiff thet it held the sam 
subject to disposal. 

it is urged that the verdict was egainet the weight of 
the evidence. Appellant says the real issue is whether the tin 
dross was sold by sample. ‘The burden was on defendant to sustain 
that defense. If it did not do so by a manifest preponderance 
of evidence we showld not disturb the verdict on that question of 
foct. As to the seme there was « sharp conflict of testimony 
between the only two persone who conducted the transaction ef sale, 
and we find no real corroborative evidence of either version thereof. 
At best, the testimony on the point is equally belanced. In such 
& Case we cannot disturb the verdict. 

Plaintiff's salesman, Johnson, said the order, which 
was subsequently confirmed by letter, was given over the telephone 
by defendant's agent Gnyder. The latter seid that the coversation 
resulting in the purchase wae had at plaintiff's plant, and that 
he then took samples of tin dross 4 submit te his firm. and 
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that Johnson seid the metallic content « om which its value is 
based - would run better than 65 or 66 per cent. Defendant also 
introduced proof ef analysis of « sample showing a much less 
metallic content, tut the record does not sufficiently identify 
euch sample as the sample which ‘nyder claimed to have taken. It 
appears that there were various previous coversations between the 
two whem ‘myder did take somplee, which, hewever, 444 net result 
in s deal between them. 

The sole wes made on July 15, 1920, and confirmed the 
same day vy defendent's written order, signed by ite president, 
Lindenberger, requesting plaintiff to furnish on “accumulation 
ef tin dross approximately 3 ton, 26¢ Ib. Terms < cash upon reocdpt 
and weighing of material. * * * Subject te inspection by proper 
department." Pisintiff's inveice wae dated July 27, 1926, and ealled 
for net sash on receipt of goods, specifying the quantity and price 
as ebove stated, and slso stating, "me claims «liewed after 10 days 
from date ef invoice.” Hot until August 21, 1930, did defendant ree 
ject the shipment on the ground, a8 stated in a letter ef that date, 
that the sample on which it bevsed ite price of 267 per 1b. contained 
metallic content of approximately 91 per cent, whereas, their lebera- 
tery report on an examination of the shipment om that day showed eo 
Little ever 48 por cent metallic content. It does not sufficiently 
appear why, in view of the terme of the purchese order and of the 
inveser reyionce — rears the shipment, which wee delivereé July 
27, wae not mate before August 20, when the invoice wee received, 
which was sbout July 50, it was stamped by end bere the initials ef 
defendant's auditer as correct in quality and quentity, and bore 
the words, “Charge te mise.” and was entered in defendont’s saecount 
book crediting plaintiff's account with the emeunt ef the inveice 
ané remained as a credit until December 20, 1920. The jury may 
have properly inferred from such entries either that the sale 
was not by sample or that the oxemination was had and the goods 
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found correct os te quality and quantity shortly after the ree 

eceipt of the inveice, at leact before the clese of the month of 
fuly. In view of this state of the record we are not prepared 

te soy thet defendent sustained ite defense by o preponderance 

of evidence. 

It is urged that the court rejected competent evidenee 
concerning the ouetom of the trade. There is no basis in the 
record for the theory that the contract wae made with reference 
te the custom of the trade, or for defendsnt's claim that plaintiff 
offered evidence bearing on that subjest. 

As to defendant's claim to the right of rejection because 
the quantity shipped wee in cxeese of that ordered, it does not 
appear that defencent objected to the shipment on that ground but 
only on the ground that it did not conform to sample. in such a 
cave the authorities held that ebjeetions net meade are deemed to be 
waived. (Oleese vy. Mobile Fruit & Trading Go., 112 ILl. App. 201, 
ond 211 Ill. 530; Littlejohn v. shaw, 159 N. ¥. 168; Cary Maple 
B, Co. ve The Pierre View Me. Co., 173 111. App. 93.) 

It is further urged that the court gave erroneous ine 
structions te the jury and refused to give « proper instruction. 
While the instructions given are not perfect, we do not think there 
was reversible error in these given, taking them as a series, or in 
refuving one offered by defendent construing the werds “approximately 
3 tons.” We deem it unnecessary to review them at length. The 
judgment is offirmed. : 


Gridley, >. 3., and Fiteh, J. Concur. 
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HASKELL & BARKER CAR CO., ) 
a corporation, ) 
Appellee, APPEAL FRG 
) SUPERIOR COURT, 
cook COUNTY, 


ve 


UBITED CORK COMPARY, 


@ corporation, appellant. > 4A 2 T A : 6 8 7 


MR, JUSTICE BARNES DELIVERED THE CPINION OF THE COURT. 


This esuse comes here om a second appeal. The first 
appeal was from a judgeent in favor of defendant, after trial 
without a jury. This appeal is from a judgment entered upen 
a directed verdict for plaintiff and involves primarily whether 
there was evidemee requiring submission ef the case te the 
jury without such direction. 

The action is for a breach of contract. The 
ultimate question of fact in dispute and for d*terminaticn 
was whether er not there was a contract, We so stated in our 
former decision filed Hay 27, 19°4, te which we refer fer a 
fuller statement ef the evidence in the case, most of ehich 
was reeintroduced at the last trial, Ye there said “the main 
question of fact is whether there was « complete contract 
between the parties.” That was an issuable fact under the 
Pleadings, and at both trials there was «evidence tending te 
suppert the opposing theories, in cur former decision ve 
Feviewed the same ac then presente’ and reached « conclusion 
4ifferent from that reached by the ewer court os te the force 
and weight thereof, Ye might have found the facts in accordance 
with our conclusions, We did mot se fit te de so, and on 
reversal remanded the cause for a new trial. 

The cave is here again upon much the eume proof, 


with some ad itienal snd perhaps variant evidence, and presents 
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upon controverted points the ssme ultimate foot fer deters 
mination, namely, whether thers wus a completed contract 
betwen the parties, 

Bearing upon thet question wae evidenes presenting 


for the consideration ef the jury thease preliminary questions 
of foot, namely, whether pleintiff ever secepted all of the 
conditions which ‘efensant's lecal manager, Yard, stated in his 


letter of Horch 15, 1920, wonld be neceoesary te acceptance of 
Plaintiff's order fer the goods im question, and whether said 
manager had authority to accept the order without first sub- 
mitting the same te defeniant's maim office for appreval, and 
whether, 1f not submitted, circumstenees and subsequent conduct 
were such as made the sowgalle4 arrangements with said Yard 
binding upon ‘efendont, 

One of the conditions te acceptanes of plaintiff's 
order specified in Yard's letter ef March 15, 1926, was that 
inspection of the goods should be maie at defendant's factery. 
In a reply to thet letter on Hareh 15, 1926, plaintiff's sgent 
specifically ac ceptes the ether con‘itiens but 414 not mention 
the condition as te inspection, The letter, however, refers 
te a conversation in which plaintiff's evidenes tende( te show 
the subject ef inepection was discussed and agreed upon. “hile 
that wae denied by Yard, voth ot the fermer trial md at this, 
in eur fermer opinion we construed the evidence on that subject 
as favoring plaintiff's contention. “e also construed the 
evidemce as supporting plaintiff's contention that whether “ard 
was authorized or not te enter inte a binding contract the 
subsequent conduct ef defendent and ite agents indicated a 
ratification of his arrangements ani that there was a completed 
contract. However, thst conclusion did mot render testimony 


to the contrary, or denial of “ard's ..tnority, immeterial. 
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Whatever we there said merely expressed our views ac to the 
weieht of the evidence on these questions, and on remandment of 
the ones for s new trial the facts were to be determined from 
such svidenee as would then be presented. And if such evidence 
was conflicting, or there was any evidence, which, standing by 
iteelf, would reasonably suppert defendant's theory, it wae the 
court's duty te submit the case to thes “ury for ite consideration 
and determination. Wo authorities need be cited on this familiar 
| principle. 

There is neathing in our former decision from which it 





gon be said that upon @ new trial the court would be justified in 
taking from theg ury ite right te weigh and pas uvon conflicting 
evidence upon these Giatinct questions of fant. Onur decleion 
did not teke from theg ury that right. (PB. . . & St. Le By Go. 
v. Gauge, 286 121. 713; olken vy. Yolken, 299 111. 176, 181; 
Trust Co. v. St. L. Ry. Co., 504, 907.) ‘Whatever he the weight 
of the evidence in the recerd now before us, it is not new 
before us for decision. 
it appears that at the last triel plaintiff called 
seid Ward as its own witness end that he testified to facts tende 
ing to show that he had mo authority te close « contract without 
first submitting the same to defendant for approval. It ie urged 
Dy appellee that such evidence can be eliminated from the record 
as immaterial in view of our snalysie of the evidence in our 
prier decision. This is » misconcention of our decision. We did 
mot find the facts, mt in concidering the assigned errer that the 
court's finding was manifestly ogainet the weight of the evidenee 
expressed in effect waat would have been our conclusion sitting 
a6 a trial court. All negotiations upon which plointiff predicates 
ite claim ef « completed contrect were hed through seid Yard. In 
the absence of estoppel or conclusive proof to the contrary his 
* @videnee te the effect that he had no outhority to close a con- 
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tract without submission of the some te defendent's main office 
for apyrovsl woe certainly material. ‘“hether or not a jury or 
eourt micsht deem that subsequent events and circumstanees tended 
to show his authority or « ratification of hie act, his dental 
ef such suthority won material, tut the weight of it was net for 
the court but the jury to pase unon. In view of that conclusion 
a discussion ef other voints reised on the appeal ie unnccesaery. 
REVERSED AWD REMANDSD. 


- Gridley, Pe Je, and Fitch, Je, COnGUT. 
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MICHIGAN CENTRAL RAILROAD COMPARY, ) 
a corporation, ) 
Avveliant, )} APPEAL FROM 


) 
MUNICIPAL COURT 
Ve 


OF CHICAGO, 
Ae Le BEAR, doing business as 


} 
ee COs & EERE iene oe 194 2 I. A. 6 8 7 


WR. JUSTICH FITCH DSLIVEIRED THA OPINION OF THE COURT. 


This suit was brought te recover rleintiff's charges 
for transporting two care of steel over ite line from Jackson, 
Michigan, to Chicago. The bille of lading describe the con- 
tents of the cars as "Eand Steel,* and the charges claimed are 
computed at the legel rate fixed by the published teriffs for 
transporting that kind of steel. Defendant filed o seteoff 
@leiming thet the steel carried wae not Band Steel but an 
inferior grade kmewn as "Skelp," the authorized teriff rate 
upon which is much less then that upon Band Steel, that nine 
cere of such Skelp had been shipped te defendant ever plain- 
tiff's line abeut the same time, and thet defendent hed noid 
the charges on seven of such cara, at the toriff rete for 
transporting Band Stecl; from which it wee cloimed that 
defendant hed everpedd the plaintiff for its wroper charges 
for transporting nine cars of bkelyp. 

The cuee wan tried before the court without a jury, 
and it wes stipulated that if “Skelp” containing not more than 
fifteen one-hundredths of one per cent of corbon was in fuct 
shipped to defendant in the nine cars, then defendont is 
entitled to recover $195 on its claim of set-off, but that if 


Band Steel or Plate Steel was in fnot shinned, plaintiff is 
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entitled te recover 9377.97. The court found for the defendant 
and entered judgment unon ite cleim ef seteoff. The sole 
question presented by the briefs and arguments of counsel is 
whether the two care in question conteined Bemi Steel, or kelp 
containing net more than fifteen one-hundredths of ene ver cont 
ef carbon. 

Under the well secttied rule, the introduction of the 
bills of inding for the two cuore in question eatsblished « prima 
facie case in faver of the plaintiff. (Biessel vv. Price, 16 Til. 


408; Grent Yestern R, B. Co. ve MeDencld, 18 131. 172.) This 
being true, the real question is whether the evidence introduced 


by the defondent se to the cheracter ef the contents of the cars 
in question was sufficient to overcome the prime facie ease made 
by the intrecuetion ef the bile of lading. Defendants testified 
thet he ime" the material won Skelp from hie experience of 

¢icht yeors in the steel buciness, from “chemiael repert," and 
from teets he pereenally made with an inetrument called a 
adleres¢ore, which is designe? te test the hardness of steel. 

A chemiet called by defendant tectified thet he made = chomieal 
analysiea of e pleee of steel, which wae brought to him by defendant 
on the doy of the trial, with instructions to test it for carbon, 
end that his teat of the cemple piece of stee) showed that it cone 
tained nine onc-huntredths of one ver cent ef corben. On crosae 
oxeminotion, he testified that the test he made was “fair and 
reasonable te determine the carben content ef that particular piece 
of stecl,* that if » earlond of steel was “quite uniform, five 
specimens taken at randem from the car would give a pretty good 
idea of the carbon content,” but thet if the steel wes not uniform, 
"4% will, of course, do different." It was also stipulated thet » 
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like chemical snalysis of ene other piece of steel *taken from 
ene of the cars in question" wee made by enother chemist, which 
showed « “carbon content" ef .101, 

in rebuttal, plaintiff ealled e feundry superintendent 
of long experience in mowlding and casting steel, who testified 
that thousands of tests of different metals had been made by him 
or under his supervision, and that there is no method by which 
the “carbon centent” of Skelp can be determined except by a 
ehemical anslysis, thet it cannet be determined by the use of the 
SClerescenre, end that an accurate analysis ef a carlead of steel 
cannot be made by taking one sample or one piece of steel. 

While defendant testified thet the steel in the nine 
cars wes of the same length and ef wriacticelly uniform width, we 
find in the billie of lading evidence to the contrary. For 
example, one Gar wee loaded with 605 nieces of steel weighing 
65,642 rounds, or an-roximately 108 wounds each; enother carriod 
4600 pieces of ateci weighing 123,302 pounds, or about 27 younds 
each; a third contained 4019 nieces weighing 23 wounde each, and 
a fourth contained 350 ricces weighing 108 younds each. The sample 
pieces of steel which were subjected to the chemical tests were 
not shown to have been taken from amy particuler car, and cere 
tainly tests of two pieces of steel] out of nine carloads, con- 
taining over 16,000 nieces of steel, cannot be considered as 
sufficient te overcome the yrima facie cuse made by the evidence 
ef the bills of lading. There is also inherent evidence in these 
@ocuments that they were typewritten by the shinner on rrinted 
forms furnished by the wlaintiff, snd there ia no evidenee that 
defendant was deceived by the shipver's descrintions of the steel. 

After a careful study of the evidence in the light of 
the contentions of counsel, we sre convineed thet the finding 
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and judgment of the trinl court ere manifentiy against the 
weight of the evidence, ond fer that reason the judgment 
will be reversed, and uron the atipuletion sbeve mentioned « 
gadgment will be rendered here in faver of the plaintiff for 
$377 .¥7. 

REVEMLES ABD JULGMENT WERE, 


Gridley, P. J., snd Bernen, J., concur. 
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VIRDING OF FACTS. 


We find that the twe care described in the plaintiff's 
atatement of claim contained Band Steel, and that 1377.97 is 
the correct omount ef plaintiff's legal charges for transporting 
the veme from Jackson, Michigan, te Chicege, which eum is still 
unpaid; that the nine cors mentioned in defendant's affidavit 
of merits and claim of set-off contained steel of substantially 
the same kind, and thet the transportation charges made by 
plaintiff upon oli of seid cary wore correst, and there hae been 
mo overneyment of such charges. 
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MRS. CHRISTINE ZANIAS, 
Appelinnt, 





4A2T.A. ear 
APPRAL FROE 
Ve MUNICIPAL COURT 
OF CHICAGO, 
DAVIES LAURDRY COMPANY, 
& corporetion, 
Appellee. 


MR, JUSTICE FITCH DELIVYRED THES OPINION OF THE COURT. 


Plaintiff sent to the defendent laundry company some 
linen sheets, towels, handkerchiefs, napkins and pillow slips - 
some of them embroidered - to be washed and returned. They 
were not returned and Hr. Davies, of the defendant company, teld 
plaintiff they were lost and caused a draft upen an insurance 
Company for $48 to be sent her. he told Davies she would not 
accept the draft becsuse her property was worth $350. Davies 
referred her to the insurance company, who told her “they only 
peid twenty times the amount it would cost to have the articles 
laundered;" whereupon she turned the draft over te a lawyer and 
brougat this suit for the value of the property. The court, 
sitting without a jury, found ogsinst the plaintiff, evidently 
on the theory that the fact she retained the draft was an 
accord and setisfaction. | 

We are of the opinion no accord and satisfaction was 
shown. If it were conceded that there was any dispute as te 
the value of the lost property, the so-called draft sent te the 
plaintiff was made payable only “upon acceptance" by the insur- 
ance company, and it was never so accepted se far as the evidence 
shows. It is signed "Wm. J. Balfe, General Adjuster,” is 
addressed; “To the National Union Fire Insurence Company cf 
Pitteburg, Pa.," and reads as follows: 
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“Upon acceptance by the National Union Fire Insurance Company, 
THe M&LLON NATIONAL BANK, PITTSBURG, PA., 
Will pay to the order of Davies Leundry Co. 
Exactly Forty “ight Dollars Ne Cents 
which payment, evidenced by proper endorsement hereol, aon- 
stitutes full esatisfection, compromine ond indemnity for all 
Glaims and demands for less and damage by theft June 3, 1922, 
te preparty described in Policy Ne. 362 issued ot ite H.0. « 
Ill. Ageney.* 


Upon the margin is the following: 
“Date Accepted 
FOR WATIONAL UNION PIKE INSURANCE COMPaRY, 


Ver the President 
Assistant Treasurer.* 








By 








This is endorsed: 


"Pay C. Zemias or order, Davies Leundry Co. by 0. ©. Hamlin, 
Cr. Mgr." 


As the blanks left for the insurance company's written 
acceptance were never filled in, it wae incomplete and binding 
om no one wher it was sent to the plaintiff. It was never present- 
ed by her to the insurance company for its acceptance, and without 
such written acceptance it was of no value to anyone. "To con- 
stitute en accord and satisfaction it is necessary that the money 
or check, or whatever is offered, should be offered in full satis- 
faction of the demand, and should be offered in such a manner or 
accompanied by such acts or declarations ss amount te a condition 
that if the party to whom it is offered takes it he does so in 
satisfaction of his demand.” (Canton Union Col Co. v. Parlin & 
Qrendorff Co., 215 i11. 244, 247.) Not only wus the alleged offer 
made in this case rejected by the plaintiff, but 1t was made in 
such form that if she had accepted it, she could not have used it 
to collect $48 from the Mellon Bank. Under such circumstances, 
the mere fact that it was retained by her lawyer until suit was 
brought, less than two months later, and then brought inte court 
unused, certainly cannot be construed as a payment or satisfaction 
of her demand. 
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Defendant insists that as the trial was before the 
court and no propositions of law were submitted, the record 
presents no question for review. There is no merit in this 
contention. Since the ease of FP. C. C. & St. L. Ry. Co. v. 


Chicago City Ry. Co., 300 Ill. 162, the Appellate court is 
authorized to pass both upon the facts and the law though no 








propositions of law are held and refused by the trial court, 
and the question here involved is; “Did the facts as they 
appeer in the record, and the law, authorize the finding and 
‘gSudgment of the court below?” 

Defendant also insists that there sre no proper assigne 
ments of error. The third and fourth as:ignments of error are, 
in substance, that the court erred in entering its finding and 
judgment for the defendent; and they ere sufficient te present 
the question involved on this appeal. 

At the conclusion of the trial, defendant's counsel 
Stated thet he agreed that the value of the property was $550 and 
that the Appellate court may find for the plaintiff and enter 
judgment there if he wae wrong “about this check.” In this court, 
however, defendant's counsel say this assertion was made in the 
heat of argument and that their client should net be bound by it. 
As the emount seems large, we think this admission of counsel 
should not be charged to their client; and therefore, for the 
reasons stated, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


Gridley, P. J., and Barnes, J., concur, 


— 
the 


ant etoted BAe fairs ould aa tects ate lant — 


Ok ee 
biooe: add bore eigus Oxaw wal te ensis teogerg on _ tauoo 
abit at Phew ao. ak ered?” wetven ‘0% mois e oun on ‘ntmenera 

1 ee hale 


* 92.208 od #8 8 59 9/0 tovgnne eat oats " sttaktnat noe — 


‘at frien obaliog@s of? YROE Vs 102 oes: a | 
— BA Lae 


on gveds? wal off baw atoat asd nog ated ey ot bos trostt ue 
(oe ae ey 


ttre. faints of? yd Souu'tot bas bio ons wad * anett ꝛe ogoꝛa 


ane ae 


yout ae adoat ant? pace iat bevlovnt orem ‘mots eoxp ent bre 
, bre, paket, ants ox brett un was ed? fon —— ey ak orem 


 *“Sweced damoo add te tramgbut, 


‘aaa togoTy oft on ered? tod efetank oela tnabuoted 


minis ook inhale 
Ded sorte to etrompisas —— baa bubeds ostt + torte te strom aN 


* 
Dew aatbatt oft aatrodne me bore fared ay tase "eomatedua at 


“sredory OF Mislekttue om yons baw penehae ted at cet #rompbut 


ie ee baviovn ebeooup ass na, 


fheosnvod atinedmetod ,fetee ond Yo weteudonos Jedd GA soo on so 
Bee G88 aoe Ytasqetg ede Yo eutev ect fas hootgs ed dant betata 
““tads Ome iktntale sett et Bak yar txwoe eteLLoqaa edt atest 
(oxwen wisl! xt "stoeito okie oueds” yaorw cow nd Rb -ouedt smemgbut 
ert mt ofiam taw meksioena abds yaa Leanne wliasbaoted cvvou oei 

SL yd bnwod ef ton biuadd taeiho stedt todd baat memygts -tertaed 


faemvoo to mekeaieba eadt Ania? ow, ogtal omoem’t anon, galt eA ' . 





ot} TO% ,wueteradt — 6s onesie oom diwede 


aaa eg Hid WUIN Itoh: “yhedade aue⸗⸗⸗n 


oCMAWER CMA ORAFEVER: his OER 4.8) Thai 
; YR PR, ae maps ahaa 
eee  ptoeo 46% ,wemrtall bre aoe © yxekband 


pi eae — — 2—— ov 


mS, NS eam aie on oon eat ; 


‘ meee fy i : wie 
aE ENN RPE g YAIR ae “aD * —6 ——— J 
HS BE ot SR eA, ARR sid Renin 8 ——— Sled i 


«bys * 










301 - 30563 


A. NORRIS, 
Complainant, 


— 


v8. 


LILLIAN B, ERIGKSGH et he, 4° 1.4. 637 


On Appeal of FRANK MILLER, 


Cross-Compiainant and Appellant. } CONSOLIDATED APPEALS 
FROM cIRevIT COURT 
$31 - 303802 
OF COOK COUNTY. 
A. NORRIS 


Complainant and Appellee, 
vs. 


LILLIAN EZ. ERICKSON et al, 
Defendants. 

On Appeal of LILLIAR &. BRICKSOR 

and HOMER L. PATTERSOK , 
Appellants. 


—ñN — — — — 


MR. PRESIDING JUSTICE GRIDLEY 
DELIVERED THE OPINION OF THE ‘COURT. 


These two appeals, consolidated for hearing on one 
eet of abstracts, are from a deeree of the Cireult court entered 


Gantember 17, 1925, wherein the court adjudged that the com- 
plainant, A. Norris, was entitled to a mechanic's lien on the 


premises in question for certain plastering work in the sum of 
$1318.48, together with interest thereon from January 3, 1922, 
and that in default of payment thereof the premises be sold, 
etc.; snd further adjudging that the erose-bill of Yrank Miller 
be dismissed for want of equity. The bill was filed on April 
13, 1922, and the cross-bill on April 21, 1922. After certain 
defendants had been defaulted aud the cause put at issue as to 
the remaining defendants, it wae referred to ® master to take 
proofs ané report conclusions. In his report he recommended 
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that both complainant and cross-complainant be allowed liens 
according to their respective claims, The court con!‘irmed the 
Frepert as to complainant's claim, but sustained exceptions as te 
Miller's claim, which was for certain painting work, ‘the premi- 
ses, improved by a building, are known as 601 North Cuyler ave- 
nue, Oak Park, Illinois, 

Both bills are in the usual form of bills seeking 
the enforcement of mechanics’ liens, After charging that Lillia 
EZ, Erickson, owner of the property, and Albert P. Acton, her au- 
thorized agent, entered into a verbal agreement whereby Acton 
sheul4 cause the property to be improved and should have a cer- 
tain interest in the proceeds of the subsequent sale thereof, 
the details of the making of the separate verbal contracts bee 
tween Norris and Acton and Hiller and Acton are set forth; also 
the times when they respectively commenced and completed their 
work; and also the fact that after completion and within apt 
time they each served and filed notices and statements of lien 
as required by statute. it is further charged that, after the 
completion of their respective contracta, lire, Erickson, on Heb- 
ruary 23, 1922, conveyed the premises to William Hunt, and he on 
the same day executed a trust deed conveying the premises to the 
Chicago Title and Trust Co. as trustee, to secure eight notes 
for $1500 each, maturing in from one to eight years after date, und 
he on the same day also conveyed the premises to one Mattis Gibson, 
subject to said trust dee4; and that said conveyances were not 
made in good faith but were made for the purpose of hindering 
Norris and Miller in the collection ef their respective claims. 

In the several answers of Mrs, Erickson and Mattis 
‘Gibson, and in the joint answer of the trustee and Homer L. Pat- 
terson to said bill and cross-bill, a1] denied that Acton st any 
time had acted as agent for Mra. Erickson, that either Norris or 
Miller had served the required mechanic's lien notices as sub- 
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eontractors in apt time, that either was entitled to a mechanic's 
lien in any amowmt, and further denied that Killer had performed 
work on the premises “exceeting $200" in value. They admitted, 
however, that Acton had agreed with Mrs, Erickson to make improvee- 
ments on the property at a time when she was the owner, and they 
alleged that by reason of thie agreement Acton became an original 
contractor, and that, if complainant and eross-complainant made 
contracts with Acton and performed work thereunder, their status 
was that of sub-contractors. in the joint answer of the trustee 
and Patterson it is alleged that Patterson is the present holder 
eof said eight notes secured by the trust deed of February 25, 


1922, and that the lien thereof is superior to the claimed liene 
of Norris and Miller, 


Some of the master’s findings are in substance that 
Mrs, Brickson was the owner of the record title of the property 
and had beer endeavoring, without success, to sell the sane, having 
listed it with various brokers; that in May, 1921, through the 
efforts of one of the brokers, negotiations were had between Mrs, | 
Erickson and Acton as to the purshase of the property by the lat- 
ter, at which Patterson, a friend of Mrs. Erickson, vas present; 
that Acton produced a draft of contract whereby he agreed to pure 
chase, and rs, Erickson agreed to sell, the property for $8,700, 
but Mrs, Erickson refused to sign the contract, and Patterson suge 
gested a different arrangement, - Acton then being engaged in the 
business of contracting and erecting buildings; that after further 
Negotiations it was agreed verbally late in July, 1921, that the 
possession of the property should be given to Aeton so that he 
might improve and remodel it in accordance with certain plans pre- 
sented, and that he was to get his compensation for his work when 
the property was sold, i. e., to receive whatever sum over $6,700 
he could procure for the property on any subsequent sale; that Acton 


e 


s'olanibom a of Deltivae anw aH? te tans Jomtt ten AP etetonttnD 
homiotzey bel xo Ct2M seit bo kueb “tolleen't Site Yrikvemed Ate aE t 4 
“yhettbute yod? loufav al *Ooe@ gakhdnoxe™” woetnore ode doo atow 
~ovorqmt ‘eateot OF most ix® Jot ddd sebtae hed woted fads “ deveweHt 
yous bas ‘teawe edt saw ede hatte sult a ta Yrtoqoue Sa Ho odie: 
Loxigito aa emeved motoA tasmetye ald? 16 mosaes of ‘Jadd oye fife 


obaat dusnte Lomoo~a9079 bas tesntetqmod t2 tadt Bae ToSastsaeo 
sutaze atone .tobauorady dow bomro'tseq bao motod ddlbw a¥eardneo 


—R outs re — ⸗atol éas at ‘etodoatiaes due to ted? eew 


wbLod tmoas oda at ‘pewrsseak tastd heyo tia: el ei Nowtesie¢ bas 
088 vꝛadudai to hesh faurd odd w berseee ao diy do blade Ye 
ong te. heals Lo ont oe xobvoque a ‘Yooreds ou bd ‘est tadd ‘bala ser 


Bevis ays —— 


tad? oowtedve ‘gh ete egnihart a'tatennt ee %6 emo oss si weet 


yiasqots edd Yo elt2d Beodey wit ty aenwo' oft enw noninied ——— 


gaivad eal odd ifoe of ~basdous tote te Salt oves hae need best bee 
ent reguoutt — alk ot gents jarexord avottay dye 9 potehs 

' eum ngowted bast etow anoiia}sepea * dtatotd’ edt Xe ond ‘to ‘GF roFte 
atet ote xe Usteqore at ve ous deteg ent of an tesod Site noe adt et 

. —E ‘awe . aos ao fa ⁊4 Kontos eae ‘tho hetw de (tes 
aw ot boorge ort wdorecty fortdneo to ftath @ “hoowbotg noted todd 

_ 190" 88 wot vfreqore ont ee os bosige dads brat .ens BAe” | seedo 


; yee nosis iva brs . Suaténes ott ngs os Beawted moeisic® jot tet 


odd ai beyagne aaled nest notek ~  eomegierte ‘goers TREb” a heddey 


— aet'ta nat japalh Lied gativets hae guiioastoes ‘to ‘eeentagd © 


odd tant oer eet at vias wieder —* pow cy snot settogen 





od tad on motoa ot newly of bLuosta vitro gore one Yo hotaeosaog \ | 


~org anal ataszeo 9 be sousbrovs at ah “Lebomes haw evotqmt digi i 


__ sate s10W ote wt ab 2seanogneo eid ten ot vow off tad? baw ,Nodnen 


00,8 xeve autre xevetarty ‘svivoss of 00 a ube | ° . — | a 





eit iit i aaa 
nosed tun? jofee saaupondue am a0 yotoqeng ont aot 9 
— ae b sid ARV ROR — —9 


—9 





4 


took possession, lived in the building, and made verbal contracts, 
with Mre, Zrickson's know) «dge and permission, for improvements and 
additions with various parties, among them Norris and Miller; that 
during the pregress of the work Patterson acted as aseistant to Krs, 
Brickson, frequently visited the property, inapected the work and 
made payments to certain workmen; that no payments were made to 
either Norris or Miller, but Patterson several times promised them 
that they would be paid; that on Vebruary 28, 1922, Herris and 
Miller caused separate sub-contractor's notices of their respective 
liens to be served on irs. Brickson, and also on the same day caused 
statements of liens to be filed in the office of the clerk of the 
Cirevit court; that each was an independent contractor making his 
contract with Acton, who wae then in possession; an’ that Patterson, 
the legal holder of the eight notes secured by the trust deed of 
February 23, 1922, wae fully iniermed when he acquired said notes 
of all of the rights of Norris and Miller, 

As to the claim of Sorrie the master found that at 
Acton's request he made a written estimate to do certain plastering 
work, according to plans then agreed upon, for $1032, which esti-~ 
mate wae turned over to Mrs. irickson; that he alse did extra plastere 
ing work on the property amounting to $286.48 and completed the 
work on January 3, 1922. 

Ae to the claim of Miller the master found that at 
Acton's request he visited the premises for the purpose of giving 
figures on certain specified painting work; that because of other 
work then being done he was unable toe give a definite figure ror 
& completed job, and that thereupon it was agreed verbally that he 
Would perform the work upon the basis of cost of materials and time 
necessarily expended in laber at the rate of $1.45 per hour; that 
he performed the work required and fully completed the same on 
January 31, 1922; that he and his assistants expended a teteal of 
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ef 774 hours, omounting te $1122.30, and that the actual soat of 
the materials furnished was $278.50, making his total olaim $1406.08. 

The court in its decree made substantially the same 
general findings, and the same special findings an to the performanes 
and completion of the work by Norris, but the court made no special 
findings se to Miller's claim and deoresd that Miller's cress-bill 
be diaminosed for want of equity. 

As regards that pertion of the decree adiudging a 
mechanic's lien in favor of Norris, the appellants, Mre, Erickson 
and Patterson, contend that the decree is not supported by the evi-e 
dence, It ie argued that Norris was a eub-contractor under Acton; 
that he did not, in complaince with section 24 of the Mechanic's 
Lien Act, serve upon Mre. Erickson, the owner, any lien notice until 
more than sixty days after he had completed his contract, ineluding 
the extra work performed, ani that, hence, he is n&t entitled to 
any lien. It is undisputed that he served such notice on Mrs, 
Erickson on February 28, 1922, and also filed as an original con- 
tractor, under section 7 of the Lien act, a statement of his claim 
for lien with the clerk of the cirevit court. The evidence is con- 
flicting as to the exact date when he finally completed his work. 
Appellants contend that the court erreé in finding that that date 
was Yanuary 3, 1922, in that he really eompleted his work about the 
middle of December, 1921, (more than sixty days prior to February 
28, 1922.) We have carefully reviewed the evidence in this particu- 
lar and cannot say that the court's finding, following that of the 
master, is contrary to the weight of the evidence, Vurtheruwore, 
under the somewhat wnusual agreement made between irs, Brickson and 
Acton, we think it must be held that Acton, in making the contract 
for the plastering work with Norris, acted as re, Erickson's 
agent, and that Norris was en original contractor rather than & sub- 
contractor under Acton, (See Carey-Lomberd Lumber Co. v. Jones, 187 
T11, 203, 208; Sorg v. Crandall, 233 111. 79, 94; Roberts v. Wiliwer- 
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ing, 220 Til. App. 620, 624; Builders’ Supply & Coal Co. v. Sg@nann, 
190 Ill. App. 592, 577.) And we think it elearly appears that Mrs, 


Erickson, as owner, “authorized or knowingly permitted*® Aeton to 
make the contract with Norris for the plastering work. In section 1 
of the Lien act it is provided in part that "amy person whe shall 
by any contract or contractn, expressed or implied, or partly ex- 
pressed or implied, with the owner of a lot or tract of land, or 
with one whom such owner has authorized or knowingly permitted to 
contract for the improvement of, or to improve the same, ** shall 
be known under this act as a contractor, anid shall have a lien," ete. 
And treating Norris as a contractor, as distinguished from a sub- 
contractor (defined in section 21 of the Lien act), the evidence 
shovs that hie statement of claim for lien was filed with the clerk 
of the Cirouit court less than four months after he cempleted his 
work, even upon appellants! theory that euch comp) stion was about 
the middle of December, 1921, As to that portion of the deeree al- 
lowing Norris a lien fer the amount mentioned, we are of the opinion 
that it is sufficiently sustained by the evidence and the law, 

But we are of the opinion, after reviewing the mass 
of conflicting evidence bearing upen the claim of Miller, that the 
chancellor erred in dismissing his erossebill Sor want of equity. 
The general findings of the deoree, following those of the master, 
are as applicable to Miller's claim as to Norris. The evidence 
discloses by a clear preponderance that Miller made the verbal con- 
tract with Acton for certain painting work on the basis of cost of 
materials and time expended at the rate of $1.45 per hour; that, 
commencing about September 15, 19%, he and his two ansietants, 
Havyanik and Kromie, from time to time actually did painting work 
on the building and that the work was completed on or shortly prior 
to the last day of January, 1922; and that in apt time he served a 
notice of his claim for lien on Mrs, Brickson and aleo filed a 





snail iti | 
BM tent —D yea te ‘a unis ow bea m tre eon] GA it 


ot moso4 *haddtoneg <igaiwoad * bosiroréuat sare a toed tae a 
. ree 0 ads eid cae 
; notaore ak —— ——— ont 16 ebriel ashw tos xs.ac0 oda th ea 


OTE) Ge — Ne 

Liede artw —28 wae” date tuse wa behivera at at toe moliodt te 
LEO oi se pie oe ee 
yes xc 


“ne chtnan 10 ybekiqnk 16 —B ———— to toa 


tal Bete Bae Ph ae. 
bt) yhaed te soars 7 tof a to sro oad the bod font <0 heevotg 


og of Aegtinuag younbvess 30 boartortus aad wave dove mode one eno dihke 


ie Dee ae, 


oe eee eat ce aa 


Leste * dena ont ovens vl * ote — ed? tot toattaas 
ta “ felt « evad Lads Sree, i" ase toe akats * — 
J — Same BL Ee: 
due f mot basi luya toe db aa — totowadnee a * atexon 


bath 
5h ae Weds ar — 
oo aod tye ent, » (toe no ta one te Es notrose “a heath) 





a OPT.O8 eth — 
‘ted? swore 


toto nae dithw bo ttt saw mw RE sot — * * ——— ate 


che Rageele ds tia 


: eld —— * gee — wort sath aver + swe Shiro kD oat 4 
3 2G A RC ay 


suoda. eae a2 Lemos owe taste erode etna ltoogs aoc — —— Re 


Ae By SRT +a 


ots permed vie * ——— tat og aA £80 ———— to otbnim oad 


i a ae math dude 


‘olalao ott, x0 ate oe «bono. teu tayo ous tot ott a etrroll 


ate iy Rane —— 


_ Met ent Dine sqanbtve outs xe heatasaun Ame ton'vee el “oh. 


> fv an af. £o°t un 


as aa oF — —— ‘sete  notntep ons te ome ow tot ea 


be ew J— 


eel fads teh ite ‘ta take to ede aeau yattand aoasbive cae 
Re GH Son ae 


* cs t bb ® to. 
ottiupe to, taew met £ih <8, abe ar oe ham: ht ae — * 


stefan, odd tg gnods yategito?r ,eotosd * — wat —* bak pon 


oftsabtve edt Maxrox of gu mtn te eae ith —— 


—— TILAK todd odearodaegorg taeie a xc eneotonth 






ad ned, ‘Oke vaca ay ae of 8 . — 


—— — ne eee ees. ae a 
Le are en: * — 


cane deat 
RL 


De 


Yo teoo to nlaaed oft. we decor qattateg atatreo * Now tie tot | 


nt, payed, tHe Oh £8 3p ofar ent te bebapgn 








am oF —— Bene — ahd. ne . 





‘pate he Tepe alwefen 
sila: ont wit baw ot INL, Of spd tg toda natoronnes 
“grep asticion Mb vifeudom emt? ot emt? mort eM ate ty bey ae 

‘sa)%q xdtvOt8. 19,90, begnsempe gov, Ayow. pe tert tg pit oa — a 





statement thereof with the clerk of the Circuit court. re, 
Erickson and Patterson contend in aubstance that the amount of 
his claim is grossly excessive, and that he did not prove by 
proper evidence either the material used or the time expended on 
the job. ‘That they concede he is entitled to something for his 
work is evident from their anewer denying mah — work on 
the premises “exceeding $200" in value, Furthermore, efter Miller 
and his witnesses had testified, Mre. Erickson and Patterson ealled 
as a witness one Curtis, who 414 the carpenter work on the jcb, and 
his testimony was to the effeet that before Miller started on his 
work he (Curtis) everheard a conversation between Miller ond Acton, 
in whieh Miller state’ he would do the entire painting work re- 
quested for "$575 or $585." But that Miller agreed to do the ree 
quired painting work for any fixed swe is not borne out by the 
testimony. Miller was a witness in his own behalf, and he called 
as witnesses for him one of his sesistant paintera on the job, 
Havanik, and his sister, Mary Miller, who helped him nxn the 
keeping of such books and recorée as he did keep. As to the 
painting materials actually used on the building ond the cost 
thereof the evidence is 20 unsatisfactory that we feel compelled 
to hold that that item of Miller'sa claim ie not sufficiently proved 
by the evidence an? should be disallowed in tote, althowyh it is 
apparent that some materials were furnished by him, As to the time 
an‘ labor expended by Matter and his two assistants, we think it 
sufficiently appears from his testimony (supplemented by that of 
Havanik and a copy of Miller's record av to the time expended on 
the job by Miller and his assistants, the original of which record 
wae lost, and the original weekly time cards signed by Reventh and 
Krowie when they were paid by Miller each week for the work done by 
them at the rate of $1.25 per hour) that Miller and his twe assistants 
worked a total of 774 hours on the job. Miller testivied that his 
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verve agreement with Acton was that he was te receive $1.45 per 
hour for all the lsbor performed, Acton was not called ar a witness. 
The time cards signed by Havanik showed that he commenced working in 
September, 1971, and that the last week that he worked wae the week 
ending January 28, 1922, ant that curing said period he worked a 
total of 390 hours, He testified that said cards showed the “eorredt 
and true time." ‘The cards signed by Kromie, commencing in December, 
1921, and ending January 28, 1922, shewed a total of 144 hours work 
done by him. Miller further testified that these cards showed the 
true time expended, he having checked them over with hie own reeord 
which he kept, and that the remaining 240 hours out of the total 

774 hours repregented work which he personally performed on the job. 
Our conclusion is that the court should have allowed a mechanic's 
lien in favor of Miller in the sum of $1122.30. 

Accordingly, that portion of the decree allewing a 
mechanic's lien in fevor of Norris in the amount as stated therein 
ie affirmed, and that portion of the decree wherein Miller's cross- 
bill is diemisse4t fer want of equity is revorsed, snd the cause is 
Pemanded with d4igections to so change the decree ag to ovard a 
mechanic's lien on the premises in favor of Miller in the sum of 
$1122.30, and that in default of payment of the same the premises be 
sold, etc., and that all costs be taxed against the defendants, 

ABFIRMND Ib PART AND REVERSED IN PART 
AMD REMANDRD ¥ITH DIRECTIONS, 


* 


Fitch and Barnes, JJ., concur, 
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Complainant and Ap} 


2421.A.637 


APPEAL FROM CIRCUIT COURT 
v8. ; 


LILLIAN #. ERICKSON et al., 
Defendants. 


On Appeal of LILLIAN ©, ERICKSON 
and HOMER L. PATTERSON. 


OF COOK COUNTY. 


WR, PRESIDING JUSTICE GRIDLEY 
DELIVERED THE OPINION OF THE COURT. 


Thies sppeal was consolidated for hearing with the ape 
peal eof Prank Miller, case Ho. 30563. Both appeals are from a 
decree of the Circuit court entered September 17, 1925, in a 
mechanic's lien proceeding. An opinion has this day been filed 
in case Bo. 30563. 

For the reasons stated in that opinion that portion of 

said decree wherein a mechanic's lien in faver of complainant Sorris 

_— allowed in the amount as stated therein, is affirmed; and that 
portion of the decree wherein the cross-bill of Frank Miller was 
4iemiesed for want of equity, is reversed; and the eause is re- 
manded with directions to so change the decree as to award a 
mechanic's lien on the premises in favor of Frank Miller in the 
sum of $1122.30, and that in default of payment of the same the 
premises be sold, etc., ani that all costs be taxed against the 
defendants. 


pnd IB PART AND REVERSED IN PART 
AND REMANDED WITH DIRECTIONS, 


Fitch and Barnes, JJ,, conour. 
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459 ~- 30723 


GENERAL INGURANCE GO., 


Appellant, APPEAL PROM 


MUNICIPAL COURT 
OF CHICAGO, 


(242 T.A. 688 


BR. PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


Ve 


AMERICAN MERCHANTS FIRE 
INSURANCE CO., 


— —— — — — — 


Appellee. 


This appenl has been consolidated fer hearing with two 
other appeals, Nos. 36724 and 30725, wherein the General Ineur- 
ance Co. is sppeliant, and Liberty Fire Insurance Co. and Omsha 
Liberty Fire Insurance Co. are the respective appellees. The 
same questions ere involved. 

On September 12, 1923, the General Insurance Co., plaine 
tiff, commenced in the Municipal Court three fourth-clases actions, 
based upon separate re-insurance policies, claiming that each 
defendant was indebted te it in the sum of $612.08. The policies 
ere substentielly the some. The cases were tried before the same 
jury in May, 1925, resulting in verdicta, finding the isoues 
against plointiff, and in the entry of the several judgments 
ageinst it. The statement, which follows, as to the plesdings 
and the evidence adduced on the trial, is based upon the transcript 
filed in onze No. 30723. 

In plaintiff's statement of claim it is alleged that on 
April 7, 1922, the defendant, in consideration of certein premiums 
paid and to be paid it by plaintiff ond certain conditions and 
Stipulations therein contained, issued and delivered its policy of 
re-ineurance, No. 3972, wherein, for » period of one year, it 
ineured plaintiff against lose or damege by fire on ite lisbility 
on policies, issued by pleintiff to owners or legal possessors of 
eutomebiles, equipment and eppurtenances, in a sum not to exceed 
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$5,000 on any one fire, provided, however, thet defendant should 
met be iiable on any such loss until plaintiff hed become Liable 
for or paid out on said loss » sum in excess of $2500, and then 
only fer 1/4ta of euch lows oy liability in exeess of said sum 
of $2500, «- defendant also to pay its pro-rata part of the adfust- 
ment expense; that thereafter, on March 29, 1925, while the policy 
was in full force, plaintiff had outetending certain insurance 
policies, insuring Albert Yalterlin and Sisconsin voter Truck Tales 
Co. against losa or damage by fire to automobiles owned or in their 
possession in the city of Menomonee Felle, Sieconsin; thet on said 
day Walterlin and the Truck Gales Co. suetained demage or loss by 
fire to sutomebiles owned er in their posseasion, and notified 
piaintif? thereof by telegraph, ond it im turn notified defendant by 
telegraph, of resuired by the policies; that both plaintiff and 
defendant, as wos their right under the policies, appointed ad- 
jueters, who, in conjunction with other adjusters, adjusted the loses 
in the sum of $5,723.54, which sum plaintiff paid on April 26, 1923, 
together with $44 adjustment expense; and thet about May 1, 1925, 
plaintiff filed with defendent written proofs of loss, etc.; whereby 
defendant became liable te poy to plaintiff the sum of 12.08, 
which it has refused to pay. 
In ite affidavit of merits defendant act forth as defenses 
the following: 
{a) Thet the policy upon which this suit is brought 
provided, ameng other things thet 
"It is agreed that the 22INSURED will advise Dee A. 
Stoker, 725 Lumber exchange, 2idg., Uhiewgo, of the specific 
lecotions and amount of their known liability in exeess of 
$2,500 net, including «11 dealer policies with limit in 
ae Seisting — teube cok teaethous on or before May 
* art All other policies and lecations promptly from 
time to time ae policies are issued. All advices “pe be 
numbered in consecutive order beginning with Ne. 1, and 


ehall show Policy No., Dute, Amount, Lecation, Term and 
Name of insured. 
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Within twenty days after Tune 30, September 30, 

Decenber 31, 1922 and April 7, 1923, the RYINSUNSD shall 
render for this COMPANY to Dee A. Stoker, “hicase, a 
atatement of: 

{1} Automobile fire premiums written and renewed 

— the period; 

2) Amount of exeess premium on sll risks at locations 

where known liability exeeeds 92,500 net; 

(3) Additional premium, if » due hereunder, and 

With each statement remit the talance due this COMPANY 

te gaid Stoker.* 

and defendant says thet plaintiff did not comply with 
the provisions of the policy in that it did not report existing 
policies ond lecations on or before May 1, 1922; in that 4t aid 
met report all other policies ond leeations promptly from time te 
time as policies were issued, ond wore perticulerly did net report 
the policy upen which it is cleimed a loss wee susteined; in thet 
it did not, within the time required by the policy, render the 
statement required, showing (1) automebile fire premiuss written 
end renewed during the period, (2) ameunt of excess premiums on all 
rieks at locations where known Liability exceeds $2,500 net, or 
(3) additional premiums, if any, duc thereunder; and in thet it did 
mot remit the belance due thie defendant, as required by the terms 
and conditions of the policy. 

{e}) While defendant admite thet it eppointed adjusters 
for the purpoee ef lovking into the loss, it states that at the 
time it did so it was ignerant of the fact that plaintiff had not 
complied with ite contract in reporting riake anéd peying the premiums 
due under said policy of re-insurance. 

It was stipulated and agreed upon the triel that the loss 
under plaintiff's two policies to Albert Talterlin amounted in 
the ogeregate to $427.80; that the amount of the less to said 
Truck Bales Co., under plaintiff's pelicy te it, was 95,276.04; 
and that said amounts were arrived at by adjusters representing 
plaintiff and all three defendant re-insuring companies. 


It is further provided in the policy sued upons 
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"The premium on this peliscy is $150, whieh 
is alse the premium. The ful) premium shall be 
—— the sum of the following amounts, if such 1/4th 
exces 


of the automobile fire insurance premiums 
written end renewed during the term of this policy by the 
AZINSURED; plus 
(2) 45% of the excess automobile fire premiums of the 
ASINSURED written and renewed during the term of this policy, 
at ell locations where the known limit of fire liabili 
exceeds §2,500 net, including: DALER KIGKS, COMNERCI 
VLESTS, LIABILITY AT GARAGES where the ‘home lecation’ of a 
number of care makes the limit of lisbility more than $2,500 
met; ALL OTHE KNOWN LOCATIONS. 
Amd the REINSURSD agrees to keep a map, card index, or 
‘line beck’ to indicate locations of ‘known! exeess lisbility.* 
Pleintiff's theory on the trial was in substance that, 
while it did not strictly comply with the provisions of the policy 
relative to its making reports te Stoker (as above set forth in 
defendant's affidavit of merits) the testimony of ite witness, ¥. 
BM. Ovsear, showed that there was a substantial compliance therewith, 
im that, on December 22%, 192°, there woe mailed by plaintiff te 
Stoker at his proper Chicege address a statement (plaintiff's ex- 
hibit 4) regarding eight of plaintiff's policies (including its 
policy issued to said Truck Sales Co.) headed "Specific locations 
and omeunt of known liebility in exeeas of $2,800," and showing 
plaintiff's policy numbers, the name and locntion of each insured, 
end the excess amount and date of expiration of exch policy; that 
Steker, defendant's reeinecursence agent, made no objections to the 
statement, and neither he nor defendent afterwards teok any steps 
te cancel the re-ineurance policy sued upon because of the insuffi- 
Ciency of the statement, but retained the deposit premium of $150, 
which had previously been paid by plaintiff; and thet, henee, defend- 
ant must be held to have waived the strict compliance of the terms 
of the policy ase to the making of said reporte. 
Defendant's witness, Stoker, denied receiving such 
statement or any statement or statements from plaintiff, in 
attempted compliance with said provisions of the policy, prior 


te the fire loss on March 29, 1923. 
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Whether euch statement wae in fect mailed by pleintiffr 
te Stoker, or whether he in fact received it, were questions te 
be determined by the jury, end it iv apparent frem their verdict, 
Viewed in the light of the proper oral inetruction: given by the 
court, thet the jury decideé beth qeetione in the negntive. 

On the trial plaintiff introduced the policy sued upon, 
certsin letters, telegrams and decuments and called as ite enly 
witness suid N. UW. Scar, secretary ond menager of plaintiff at 
ite home office at Madison, Yieconsin. Defendant introduced other 
letters and documents and called but one witness, Dee A. Stoker. 
Both witnesses were examined and croas-examined at length. 

Osear testified on dirset examination that he was in 
pieintiff's bome office for mere than a year after April 7, 1922, 
(date of policy sued upon); that during oll that time plaintiff 
kept *a map, card index, or line book to indicate locationa of 
known excess liability;" that on Gecember 22, 1922, he “helped 
preopare* plaintiff's exhibit 4, as well as the originel and three 
or four ether copies thereof; that he personally placed the original 
and several copies in an envelope, properly stomped and sealed and 
addressed to Stoker at Chiesge, and also besring plaintiff's return 
aédresea, and personally mailed the package on thet day; that on one 
of the copies (pleintiff’s exhibit 4), which he retained, he marked 
in peneil the wrés, indicating the dete of mailing, “Deceniber 22, 
29224; thet the pockage wes never returned to plaintiff; wut that 
Plaintiff “did net receive any eclné sledgnent from Mr. Steker, or ony 
reply in amy form.” Upon plaintise's nttomey eeking ol] three 
defendants to produce the original of noid list, and upen the state- 
ment then made that none of the defendeyts hod such original or ever 
hed received it, the court allowed said copy (exhibit 4) in evie 
denee, On crose-exominution the witness testified in substance that, 
although in December, 1922, plaintiff sent out from its office 
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about 100 pieces of mail per day and usuelly the witness did not 
pereonslly mail letters, ete.g he divtinctly remembers personally 
mailing the package in question; thet it was dene shortly after 
he became plaintiff's monmager and shortly efter « talk he hed had 
with his predecessor in office, Mr. Geisler, regarding excess 
insuranée, concerning which he (the witness) wae *porticularly 
anxious;* thet Geisler then informed him thet pleintiff had taken 
eut certain re-insurance through Steker in Chicage and thet plaine 
tiff was possessed of certain re-insurance policies; that upen an 
investigation then made he found lying in the vault, where Geisler 
hed “shoved them," the three re-ineuranes policies now in contro- 
versy and « fourth policy issued by » fourth company, 211 written 
through Stoker's offices; that he then read them for the first time 
and studied their provisions and conditions, and estertained, efter 
inquiry, thet pleintiff had net forwarded to Stoker any reports or 
statements ac required by the terms of the policies; that these dis- 
Closures caused him considerable anxiety as he knew plaintiff had 
been writing er renewing policies of fire ineurence, for which it 
had received premiums, and he (the witness) reelixed thet unless 
said re-inouring companies vere sdvised by such reports or statee 
mente of such policies, written and renewed by plaintiff, and ef the 
rieks thereby inourred, euch companies would not know either what 
their posvible liability wae under said re-insuranee policier or 
what additional premiums were due them thereunder; that because of 
these facts, as ascertained by him, he personally mailed to Steker 
the original of pleintiff's exhibit 4; that he 4id not, however, 
ferward te Steker any further statement or reports until after the 
happening of the fire loss in question on March 29, 1925; that 
although he wae “watching with more or less anxiety" for Stoker's 
acknowledgment of the receipt ef enid exhibit 4, mailed ae claimed 
in December, 1922, and although it did not come, he did not there- 
efter make any further inquiries of itoker concerning the receipt 
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ef suid exhibit until efter the fire lose in question. 

It further appoare from Oscar's testimony that, immediately 
after receiving notice of said less, he wired Stoker ef that fact 
ema inquired if defendant companies desired te “Join in adjustment," 
and, om Bereh Si, 1923, reveived « wire in reply, saying “if excess 
lewe, wire Liberty ond Omshea Liberty only;* thet acting upen esnid 
reply he, on April 2nd, wired both of ssid companies, stating smount 
ef ecutimated loss and the name and address of plaintiff's adjusters, 
and on the eume day received « telegram in reply frem defendant, 
Omehe Liberty Co., stating that “Underwritere’ Adfuseting Co. will 
perticipate in odjuetsent cf iene at Henominee Pelle in behalf of 
companies carrying excess ineuranece;" that thereafter plaintiff's 
adjusters and seid Underwriters’ Adjusting Co., on behalf ef defend- 
ent companies, got together and made the adjuctment (ae stipulated 
ebove); thet thereafter he mailed to Stoker four copies of written 
proofs of less in the reepective names of the four re-insuring 
companies and, under date of May 5, 1923, received Stoker's acknowle 
edgment of the receipt thereof ond that he (Stoker) had mailed one 
copy to each of the respective companics; that, under date of May 4th, 
he received from itoker a ietter saying thet “your excess automobile 
fire policies * * provide for calculation eof full premium and report 
eoncerming same," and enclosing blank forms to be filled out by plein- 
tiff, omd requesting that plaintiff forward “by return mail* said 
forms filied out ae indicated; that the witness did not forward the 
seme by return mail, and, under date of May Sth, he received another 
letter from Stoker, calling attention to the fact thet they had net 
been received and saying, “Wve can hardly expect the payment of the 
less until the full premium on the policies has been paid or 
accounted fer;" and that, under date of May 14, 1923, the witness 
@igned and mailed to Steker, in plaintiff's name, rive copies of 
the blank forms, filled out with the figures written by the witness 
on the right hand side, es follews: 
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"FULL PREMIUM KEPORT 
RE EXCESS AUTOMOBILE FIR" COVER. 
(1) What was the amount ef your automobile fire premiums written 
and renewed from April 7, 1922, te April 7, 19237 
Answer $14, 122.31 
(2) Wheat was the amount (sum) ef your #xCEss 
AUTOMORILE FIRE PAXMIUMS, written end renewed 
et a1] leceatione during the seme period fer fire 
Miability over $2,5007 
Answer * 770.27 
GALCULATION OF FULL PRUMIUH 
o¢ of amount in answer to question (1) sabeve is $423.67 


45% of amount in answer to question (2) above ht 
° e 


Deduct deposit premium ($150 paid on each of 


four policies) 600 .00 
Check herewith for additional premiums, if any, due - - fivo.se* 


It further appears from Oscar's tentimeny that in the 
meantime, under date of May 5, 1925, the Omaha Liberty Co. returned 
to pleintiff the proofs of less which it hed received from it, 
through Steker, and, in «a lengthy letter of thet date, took the 
position thet it was under no liability fer the loss, end for the 
reasons that plaintiff head not complied with the terms and conditions 
ef the policy in meking the required statements ond reports te Steker 
and in paying from time to time the required premiuma in addition te 
the deposit premium. And the evidence tends to show that the same 
position was taken at that time by the other defendant companies. 
The letter contains the following: ‘Ye further request of you to 
furnish us with copies of all reports you have «ver mede, if any, 
to Dee A. Stoker in accordance with the terms of the policy. We 
nete carefully your letter of April 12th, that yeu cleim yeu have 
complied with the terms of the policy, * * . If you have made the 
reports to iteker, #11 well amd good. If you have not made them * * 
then you have ne coverage. The matter is up to you to furnish us 
with evidence that you ‘ave complied with the terms of the policy, 
otherwise, you have no re-insurance.* The recerd dees not dise 
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Close that plaintiff replied to this letter or thereafter made any 
attempt te furnish the omahs Liberty Co. with any evidences of 
compliance with said terms of the policy. 

It is apparent from plaintiff's letter te Steker, dated 
Way 16, 1923, thet, though in the above mentioned “Full Premium 
Report” a eheck for Dalanoe of premium due of 3170.29 is purported 
te have been sent therewith te Stoker, such check was not then sent. 
Plaintiff, per Oscar, writes: “If the companies carrying our execss 
reinsurenee assume the anme attitude as the Liberty Pire of Omaha 
we do not intend to pay any wore premium. * * jf are omly toe glad 
to pay this provided the Omaha Liberty Pire dees not get ony of it. 
* * If you will advise the companies that they may deduct from their 
lees check any amount thet mey be due them for this exeeen premium 
At will be entirely astisfactory to we ond should be to the com- 
panies.” Prebably ssid wum was forwarded later by plaintiff te 
Stoker, he in turn forwarding proportionate emounts theresf by 
checks to the American Merchants and Liberty Fire Compeanier, but 
osid companies, by letter dated June 7, 1923, sdvised pleintiff thet 
they would not accept the cheeke ond had returmed them to Stoker, 
because they were under no liability for the lese in question end 
for the reason, as stated, that plaintiff, had "feiled to make 
quarterly reporte for the purpose of «adjusting premiume under these 
policies," etc.; and, upon Stoker returning said proportionate 
amounte to plaintiff, it, by letter to Stoker of July 16, 1923, ree 
fused to secept their return, writing: “We expect to begin action 
ageinst all of the companies on claims on account of loss, and we 
will not accept the return of this excess premiun.* 

After carefully exemining the terms end provisions of the 
three re-insurence policies in question we ure of the opinion that 
a substantial compliance by plaintiff with these terms and provisions, 
portioulerly as to ite making the reperte and statements mentioned, 
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wes « condition preeedent to amy liability by defendant companies, 
as such s compliance wer material to the risk. The policy gave 
te defendant the privilege of csnceiling it at omy time upen 
giving five days’ notice and retaining « pro rate portion of the 
premium. it might heppen that defendant, upon examination of 
one or more of the required reports or statements of plaintiff, 
would desire te cancel the policy. Oscar admitted thet only from 
the reports anc statements as received could defendont determine 
ites poenible liability under the policy of reeineurance. It is 
admitted that the only attempted compliance by plaintiff, pricr 
to the fire on Moreh 29, 1995, was, as Osear testified, the mailing 
te Stoker, defendants’ re-inouring agent, om Vecember 22, 1929, ef 
eeid plaintiff's exhibit 4. If such exhibit was not mailed by 
plaintiff, a3 claimed, end if Stoker, ae defendants’ agent, did not 
receive it, then, under the terms of the policies, defendants would 
mot be linble thereunder. The jury, by their verdict, evidently 
believed that said exhibit was neither mailed by Osear nor received 
by Stoker, and we cannot say thet their verdict, under all the 
facte and circumstances shown, is against the weight ef the evidence. 
It is here contended by plaintiff's counsel that, even 
though prior to the fire claintiff did not make any attempts to 
comply with the terms ond provisions of the policies relative te 
ite making eaid atatements end reports to Stoker, the fact that 
defendents, upon receiving notice of the fire and the request te 
send odjusters, did send adjusters and thet they, in conjunction 
with plaintiff's adjusters, did porticipate in the «djustment ef 
the lone and computation of the omount due plaintiff's policy 
holders, emounted to » waiver by defendants of any compliance 
by plaintiff of the provisions of the pelicies ae te the making 
of said statements ond reports. *e cennot agree. “According 
te the generally sccepted definition a waiver is the intentional 


— teed — af o nena richt.* (a9 Re Ce tes Pe 904, sec. 2.) 
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For aught that is disclesed in the present record, neither defend- 
ants nor their agent, Stoker, imew, ot the time said request to 
send adjusters wes made, that plaintiff head foiled to substantially 
comply with the terms of the policies, either ao to the making of 
reperte or paying additional premiums. %e think thet the evidence 
tends to show that at enid time defendants, as well as “teker, were 
ignorant of plaintiff's delinquencies «s afterwards doveleped. 
Piaintiff's counsel in support of their contention cite the case 
ef Home Invuranse So. vy. Myer, 95 Il. 271, 275, but in that case 
it de decided that, “where an inourance company sends on arent 
te edjust less, it io estepped te subsequently deny that it hed 
preper Betice of Jens.” The defendants in the present case ere 
net denying here that they did not have proper notice of the loses. 
Purthermere, a8 soon sw defendents aseertoained the facts am to 
plaintiff's delinquencies in the particulars mentioned, they prompt- 
ly notified pleintiff of their refusei to make payments under the 
policies and of their ressons fer such refusal. 

Gur conclusions are that the verdict and Judgment were 
Fight and that the judgment exuinmet plaintiff fer costs showld be 
effirmed. Accordingly the judgment ie affirmed. 

AYVIREED » 


Piteh and Barnes, T7., SoOnegur.s 
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